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OASES 

AEGUED  AND  DETEEMINED 

IN  THE 

SUPREME  COURT  OF  ILLINOIS 


William  Scheerer 

v. 
Herman  Scheerer. 

Filed  at  Ottawa  January  23,  1884. 

1.  Payment — what  constitutes — accepting  promissory  note  in  the  dis- 
tribution of  an  estate.  A  person,  on  the  purchase  of  a  lot,  signed  his  father's 
name  to  the  notes  given  to  his  wife's  father  for  the  money  to  pay  for  the  same, 
and  had  the  lot  conveyed  to  his  father,  and  afterward,  in  the  settlement  of 
his  wife's  father's  estate,  these  notes  were  taken  by  such  person  and  his  wife 
as  a  part  of  her  distributive  share:  Held,  that  this  was  a  payment  of  the  notes 
by  the  son  and  his  wife. 

2.  Witness — competency — one  heir  against  another.  On  petition  for 
the  partition  of  land  by  one  heir  against  his  two  brothers,  co-heirs,  where 
one  defendant,  by  his  answer  and  cross-bill,  claims  the  entire  title,  on  the 
ground  that  the  ancestor  held  the  legal  title  in  trust  for  him,  and  the  other 
defendant  disclaims  any  interest,  the  latter  will  be  a  competent  witness  for 
his  co-defendant,  and  against  the  petitioner,  both  at  common  law  and  under 
the  statute. 

3.  Kestji/ting  tbust — how  it  arises.  A  resulting  trust  arises  where  one 
person's  money  pays  for  land,  and  it  is  conveyed  to  another. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the 
Hon.  William  Brown,  Judge,  presiding. 


12  SCHEERER  V.  SCHEERER.  [Jan. 
Briefs  of  Counsel.     Opinion  of  the  Court. 

Mr.  William  Spensley,  for  the  appellant : 

A  resulting  trust  can  not  arise  unless  the  money  of  the  cestui 
que  trust  was  used  in  the  purchase.  Holmes  v.  Holmes,  44  111. 
168;  Remington  v.  Campbell,  60  id.  516;  Stums  v.  Thompson, 

13  id.  186. 

The  evidence  to  sustain  such  trusts  must  be  clear,  and  is 
always  received  with  great  caution.  Mahoney  v.  Mahoney, 
65  111.  406. 

Charles  Scheerer  was  not  a  competent  witness.  The  par- 
ties to  this  suit  claimed  the  property  as  heirs  at  law  of  John 
Scheerer,  and  Charles  claimed  in  that  capacity,  and  was 
therefore  incompetent.  Pyle  v.  Oustatt,  92  111.  209;  Stone 
v.  Cooke,  79  id.  424. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellee : 
The  evidence  clearly  shows  that  the  purchase  money  was 
raised  and  paid  by  Herman  Scheerer.  Where  land  is  pur- 
chased with  the  money  of  one  person,  and  deed  taken  in  the 
name  of  another,  a  trust  results,  by  operation  of  law,  in  favor 
of  the  person  whose  money  was  used.  Coates  v.  Woodworth, 
13  111.  654;  Smith  v.  Smith,  85  id.  189;  Mathies  et  al.  v. 
Stufflebeam,  94  id.  486 ;  Cramer  et  al.  v.  Hoose,  93  id.  503 ; 
Mahoney  v.  Mahoney,  65  id.  407 ;  Stephenson  v.  Thompson, 
13  id.  186;  Thompson  v.  Renoe,  12  Miss.  157;  Lynch  v.  Cox, 
23  Pa.  St.  265;  Dwinel  v.  Veasie,  36  Maine,  509;  Howell  v. 
Howell,  2  McCarter,  (N.  J.)  75. 

As  to  the  competency  of  both  Herman  and  Charles  Scheerer 
to  testify,  we  refer  to  Smith  et  al.  v.  West  et  al.  103  111.  332 ; 
Mueller  v.  Rebhan,  94  id.  142 ;  Plgg  et  al.  v.  Carroll  et  al.  89 
id.  205 ;  Rause  et  al.  v.  Rause,  95  id.  433 ;  Kershaiv  v.  Ker- 
shaw et  al.  102  id.  307. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  filed  a  petition  for  partition  of  the  lot  in  contro- 
versy, in  the  Jo  Daviess  circuit  court.    He  made  appellee  and 
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his  brother  Charles  defendants.  Appellee  filed  an  answer  and 
cross-bill,  claiming  the  property  as  his  own.  There  is  no 
dispute  that  the  fee  simple  title  was  in  John  Scheerer  at  the 
time  of  his  death.  Appellant  claims  title  as  heir  to  his  father, 
and  appellee  claims  that  he  paid  the  purchase  price  for  the 
lot,  and  his  father  held  the  property  in  trust  for  his  use.  On 
the  hearing  the  court  below  decreed  the  property  to  appellee, 
and  denied  the  relief  sought  by  appellant,  and  dismissed  his 
bill,  and  he  appeals  to  this  court  and  asks  a  reversal. 

The  evidence  shows  that  appellee  paid  all  the  purchase 
money,  paid  all  taxes  after  the  lot  was  purchased,  paid  for 
its  insurance  and  made  improvements  thereon,  and  that  he 
was  in  possession.  His  father,  just  before  his  death,  called 
to  his  bedside  his  children,  and  stated  to  them  that  the  prop- 
erty belonged  to  appellee,  and  that  his  money  paid  for  it. 
He  at  the  same  time  requested  appellee  to  pay  to  Charles 
$100  he  had  advanced  to  pay  a  note  given  for  the  property. 
Charles  testified  that  he  heard  his  father  say  frequently  that 
the  property  belonged  to  appellee,  and  his  money  paid  for  it. 
Appellee  paid  the  $100  to  Charles,  as  requested  by  his  father. 
It  is  clearly  shown  that  he  held  the  property  in  trust  for  ap- 
pellee. 

A  portion  of  the  money  paid  for  the  property  at  the  time 
of  the  purchase  was  borrowed  from  Peter  Schmidt,  and  ap- 
pellee gave  his  father's  note  for  the  amount.  Appellee  hav- 
ing married  the  daughter  of  Schmidt,  and  he  having  died,  in 
the  settlement  of  his  estate  appellee  and  his  wife  received 
and  receipted  for  the  note  as  so  much  money  on  his  wife's 
share  of  her  father's  estate.  This  was  as  effectual  a  payment 
as  had  appellee  paid  the  note  to  the  administrator,  and  he 
had  paid  it  to  appellee's  wife. 

John  Scheerer  died  intestate,  and  Charles  being  a  son  and 
heir,  he  inherited  from  his  father  one-third  of  his  estate,  yet 
he  concedes  the  property  in  dispute  belongs  to  appellee,  and 
disclaims  ownership.     There  is  no  evidence  that  appellant 
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ever  claimed  rent  of  appellee  during  the  time  after  his  father's 
death  and  before  he  sued.  His  father  died  nearly  ten  years 
before  appellant  filed  his  petition,  and  had  his  claim  been 
well  founded,  we  may  well  presume  he  would  have  demanded 
rent  from  appellee  long  before  he  brought  suit. 

It  is  urged  that  Charles  was  not  a  competent  witness,  and 
if  his  evidence  were  excluded  there  would  be  no  evidence  to 
sustain  the  decree.  This  is  a  misconception,  as  Charles  was 
clearly  a  competent  witness,  independent  of  our  statute  in 
reference  to  the  competency  of  witnesses.  Charles  disclaimed 
all  interest  in  the  property  or  the  result  of  the  suit.  In  the 
case  of  Smith  v.  West,  103  111.  332,  it  was  said  the  evidence 
"clearly  shows  that  he  (Allen)  had  no  interest  in  the  result 
of  the  suit.  Under  the  practice  in  chancery  a  defendant 
might  always  testify  for  a  co-defendant,  if  his  evidence  did 
not  necessarily  involve  his  own  interest,  otherwise  a  complain- 
ant could  have  prevented  a  witness  from  testifying,  simply 
by  making  him  a  defendant  to  the  bill."  As  announcing 
the  same  rule,  see  Kershaw  v.  Kershaw,  102  111.  307,  and 
Bigg  v.  Carroll,  89  111.  205.  Charles  was  a  competent  wit- 
ness, both  at  the  common  law  and  under  the  statute,  and 
his  evidence  may  be  properly  considered. 

It  is  urged  that  the  facts  of  this  case  do  not  establish  a 
resulting  trust.  They  do  establish  a  resulting  trust,  and  it 
is  capable  of  being  established  and  enforced  in  equity.  It  is 
true  the  trust  was  not  declared  in  writing,  but  it  is  as  clearly 
established  as  if  it  had  been.  A  resulting  trust  arises  where 
one  person's  money  pays  for  land,  and  it  is  conveyed  to 
another.  Here,  it  is  clearly  and  most  satisfactorily  proved 
Herman's  money  paid  for  this  land,  and  the  title  was  con- 
veyed to  the  father,  who  repeatedly  stated  that  Herman's 
money  had  paid  for  the  property,  and  it  was  his.  Of  this 
there  seems  to  be  no  doubt,  and  it  establishes  a  resulting 
trust  that  equity  is  required  to  enforce.  Appellee  entered 
into  possession,  and  made  valuable  improvements  on  the 
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property.     His  father  repeatedly,  and  at  all  times,  stated  the 

property  belonged  to  appellee.     The  evidence  clearly  shows 

that  the  father  held  the  property  in  trust  for  appellee,  and 

the  circumstances  take  the  case  out  of  the  Statute  of  Frauds, 

and  there  was  no  error  in  decreeing  the  title  to  appellee. 

Finding  no  error  in  the  record,  the  decree  of  the  court  below 

must  be  affirmed. 

Decree  affirmed. 


James  A.  Cummins 

v. 

William  H.  Holmes  et  al. 

Filed  at  Ottawa  January  23,  1884. 

1.  Appeal — assigning  error  for  disregarding  ruling  of  Appellate  Court 
in  the  same  case — and  in  what  manner  the  grounds  of  decision  of  that 
court  to  be  shown.  In  order  to  properly  present  the  question  whether  the 
ruling  of  the  trial  court,  upon  a  second  trial  of  a  cause,  upon  the  admissibility 
of  certain  evidence,  was  erroneous,  as  being  contrary  to  the  ruling  of  the 
Appellate  Court  on  the  particular  question,  on  an  appeal  from  the  judgment 
rendered  on  the  first  trial,  it  must  appear  that  the  ruling  of  the  trial  court  on 
the  first  trial,  on  the  question,  was  the  ground,  or  one  of  the  grounds,  of 
reversal, — and  that  can  be  shown  only  by  the  judgment  or  final  order  of  the 
Appellate  Court.  The  opinion  of  that  court  will  not  be  looked  into  for  the 
purpose  of  ascertaining  the  grounds  of  its  decision. 

2.  Amendment — if  of  no  avail,  need  not  be  allowed.  There  is  no  error 
in  refusing  leave  to  amend  the  record  of  a  judgment  by  confession,  when 
the  amendment  desired  can  be  of  no  avail  to  the  party  asking  it. 

3.  Execution — on  judgment  by  confession  in  vacation— judgment  must 
have  been  actually  entered.  The  filing  of  the  necessary  papers  to  authorize 
the  entry  of  a  judgment  by  confession  in  vacation  is  not  of  itself  sufficient, 
but  the  judgment  itself  must  in  fact  be  entered  up  by  the  clerk  before  the 
clerk  can  legally  issue  an  execution;  and  an  execution  issued  before  the 
actual  entry  of  such  judgment  in  the  record  is  void,  and  may  be  attacked 
collaterally.  The  subsequent  entry  of  the  judgment  can  not  validate  such  an 
execution. 

4.  Chattel  mortgage — mortgagee  in  possession — who  may  question 
his  right,  and  in  what  manner.     A  mortgagee  in  possession  of  chattels 
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under  his  mortgage,  for  condition  broken,  has  the  right  to  retain  the  property 
as  against  the  mortgagor  and  creditors,  whether  his  mortgage  is  valid  or  not, 
until  his  right  is  challenged  in  some  mode  known  to  the  law.  This  can  not 
be  done  by  an  officer  under  and  by  virtue  of  a  void  execution  against  the 
mortgagor. 

5.  Possession — as  evidence  of  title — in  replevin.  Where  chattels  are 
taken  from  one  without  any  legal  authority,  his  prior  possession  is  sufficient 
to  warrant  a  recovery  against  the  tort  feasor. 

Appeal  from  the  Appellate  Ceurt  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Mercer  county;  the  Hon.  Geo.  W.  Pleasants,  Judge,  pre- 
siding. 

Messrs.  McCagg  &  Culver,  for  the  appellant : 

On  the  first  trial  the  record  of  the  judgment  was  excluded 
as  being  void.  The  Appellate  Court  held  that  this  was  error, 
and  remanded  the  case.  If  the  circuit  court  erred  on  the 
first  trial,  it  did  also  on  the  second  trial,  in  failing  to  follow 
the  decision  of  the  Appellate  Court.  Cummins  v.  Holmes  et  al. 
11  Bradw.  158. 

.  The  court  below  had  no  power  on  the  second  trial  other 
than  to  follow  the  ruling  of  the  Appellate  Court.  Boggs  v. 
Willard,  70  111.  315. 

The  judgment  of  the  Appellate  Court  not  having  been 
appealed  from  or  in  any  manner  vacated,  became  res  judicata. 
Hollister  v.  Abbott,  31  N.  H.  442. 

The  clerk  has  no  judicial  authority,  but  when  the  proper 
papers  are  filed  in  vacation  it  is  his  duty  to  enter  up  the 
proper  judgment.  These  papers  become,  when  so  filed,  part 
of  the  record  of  the  case.  Roundy  v.  Hunt,  24  111.  598 ; 
Waterman  v.  Caton,  55  id.  94. 

As  to  our  right  to  have  the  record  amended,  and  as  to  the 
effect  of  such  amendment  when  made,  see  Freeman  on  Judg- 
ments, sees.  71,  72,  72  a;  Freeman  on  Executions,  sees.  63, 
71,  72 ;  Hill  v.  Hoover,  5  Wis.  386 ;  Wyman  v.  Buckstaff, 
24  id.  477;    Close  v.  Gillespey,   3  Johns.   526;    Dobson  v. 
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Dickson,  8  Ala.  (N.  S.)  252;  Sheldon  v.  Gunn,  57  Cal.  40; 
Will  of  Cole,  52  Wis.  591 ;  Mtna  Life  Ins.  Co.  v.  McCormick, 
20  id.  265 ;  Bickman  v.  Bickman,  6  Lea,  483 ;  Howell,  v. 
Morlan,  78  111.  162;  McLeran  v.  McNamara,  55  Cal.  508; 
Rousset  v.  Boyle,  45  id.  64;  Hollister  v.  27i#  Judges,  8  Ohio 
St.  201 ;    Doty  v.  CoZto,  90  111.  453. 

Messrs.  Bassett  &  Wharton,  for  the  appellees : 

The  record  offered  was  not  a  judgment.  It  shows  no  find- 
ing or  order  of  judgment,  and  recites  no  confession  of  judg- 
ment. It  was  a  nullity.  Martin  v.  Barnhardt,  39  111.  13; 
Faulk  v.  Kellums,  54  id.  188. 

The  motion  was  to  amend  a  record  of  a  judgment  against 
Samuel  W.  Gailey,  who  was  not  a  party  to  this  suit,  and  no 
notice  was  served  upon  him.  The  attorneys  in  this  suit  were 
not  his  attorneys,  and  did  not  pretend  to  act  or  answer  for 
him.  The  attorneys  could  well  and  properly  waive  notice  as 
to  the  appellees,  but  they  had  no  right,  nor  did  not  pretend, 
to  waive  notice  as  to  Gailey.  Freeman  on  Judgments,  sec. 
72;  McCormick  v.  Wheeler,  36  111.  114;  Bill  v.  Stookey,  72 
id.  495  ;  Wallahan  v.  People,  40  id.  102  ;  McKinsley  v.  Burch, 
43  id.  488 ;  State  Savings  Institution  v.  Nelson,  49  id.  171 ; 
Means  v.  Means,  42  id.  50. 

The  motion  to  amend  was  made  in  a  collateral  suit.  It 
was  not  permissible.  Pitkin  v.  Yaw,  13  111.  251 ;  Bonnell  v. 
Neely,  43  id.  289 ;  Cook  v.  Wood,  24  id.  297 ;  Sivift  v.  Allen, 
55  id.  303 ;    Rauh  v.  Ritchie,  1  Bradw.  188. 

There  was  nothing  by  which  to  amend.  Cairo  and  St.  Louis 
R.  R.  Co.  v.  Holbrook,  72  id.  423 ;  Freeman  on  Judgments, 
sec.  70. 

The  record  could  not  be  amended  to  the  prejudice  of  par- 
ties whose  rights  had  intervened.  Church  v.  English,  81  111. 
445;  Gillett  v.  Booth,  95  id.  183;  Coughran  v.  Gutchens,  18 
id.  391 ;  Loomis  v.  Francis,  17  id.  206 ;  Shirly  v.  Phillips, 
id.  471 ;  McCormick  v.  Wheeler,  36  id.  114. 
2—109  III. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  commenced  in  replevin  by  William  H. 
Holmes  and  others,  against  James  A.  Cummins,  as  sheriff, 
to  recover  the  possession  of  a  stock  of  boots  and  shoes  which 
the  sheriff  had  levied  on  by  virtue  of  an  execution  against 
one  Samuel  W.  Gailey,  as  the  property  of  the  execution 
debtor.  The  case  has  been  twice  tried  in  the  circuit  court 
of  Mercer  county,  and  on  both  trials  the  issues  were  found 
in  favor  of  plaintiffs,  and  judgment  rendered  accordingly. 
The  first  judgment,  on  the  appeal  of  defendant,  was  reversed 
by  the  Appellate  Court,  and  the  cause  remanded  for  a  new 
trial,  but  the  second  judgment  was  affirmed  by  the  Appellate 
Court,  and  defendant  brings  the  case  to  this  court  on  appeal. 

It  is  assigned  for  error  the  trial  court  erred  in  excluding, 
when  offered  as  evidence,  on  the  last  trial,  the  judgment 
and  execution  under  which  defendant,  as  sheriff,  claimed  the 
right  to  the  possession  of  the  goods  in  question.  One  reason 
assigned  in  support  of  the  position  taken  is,  on  the  first  ap- 
peal to  the  Appellate  Court  that  court  held  it  was  error  in 
the  circuit  court,  on  the  first  trial  of  the  cause,  to  exclude  the 
judgment  and  execution,  and  reversed  the  judgment  of  the 
trial  court  for  that  reason,  and  remanded  the  cause.  It  is 
thought  the  question  made  can  not  arise  on  the  present  record. 
It  contains  nothing  that  shows  the  judgment  and  execution, 
under  which  the  sheriff  claims  the  possession  of  the  property 
in  controversy,  were  offered  in  evidence  on  the  first  trial  of  the 
cause  and  were  rejected  by  the  court,  nor  is  there  anything 
in  this  record  now  before  the  court  that  shows  for  what  rea- 
son or  on  account  of  what  particular  error  the  first  judgment 
of  the  trial  court  was  reversed.  In  the  mandate  of  the  Ap- 
pellate Court  which  appears  in  this  record,  it  is  recited  the 
judgment  is  reversed  and  the  cause  remanded  "for  such  other 
and  further  proceedings  as  to  law  and  justice  shall  appertain." 
No  other  direction  is  given  to  the  trial  court,  nor  does  it  ap- 
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pear  from  the  mandate  for  what  reason  the  judgment  was 
reversed.  It  was  held  by  this  court  in  Coalfield  Coal  Co.  v. 
Peck,  98  111.  139,  the  opinion  of  the  Appellate  Court  may  not 
be  looked  into  to  ascertain  what  that  court  decided  in  any 
given  case, — it  must  appear  from  the  judgment  or  final  order 
of  the  court.  (Harzfelcl  v.  Converse,  105  111.  534.)  In  the 
case  being  considered  it  does  not  appear,  from  the  judgment 
or  final  order  of  the  court  made  on  the  first  appeal,  what  that 
court  did  decide,  and  so  it  can  not  be  known,  from  anything 
in  the  record;  that  it  was  held  the  trial  court  erred  in  exclud- 
ing the  judgment  and  execution  when  offered  as  evidence  on 
the  first  trial  of  the  cause. 

It  is  not  a  matter  of  any  consequence  whether  the  court 
erred  in  overruling  defendant's  motion  for  leave  to  amend 
the  record  of  what  is  alleged  to  be  a  judgment  by  confession. 
An  amendment  such  as  defendant  desired  to  have  made, 
would  have  availed  him  nothing  in  the  present  suit.  Under 
the  decision  of  this  court  in  Ling  v.  King,  91  111.  571,  the 
execution  issued  by  the  clerk,  and  under  which  defendant 
levied  on  the  property  in  controversy,  was  void.  It  was  ruled 
in  that  case,  the  filing  of  the  necessary  papers  to  authorize 
the  entry  of  a  judgment  in  vacation  by  confession,  is  not  of 
itself  sufficient,  but  the  judgment  must  in  fact  be  entered  up 
by  the  clerk  before  an  execution  can  be  legally  issued,  and 
that  an  execution  issued  when  no  judgment  has  in  fact  been 
entered,  is  void,  and  may  be  attacked  collaterally.  In  the 
case  now  before  this  court  no  judgment  had  been  entered  by 
the-  clerk  prior  to  or  at  the  time  the  execution  was  issued. 
Papers  had  been  filed  that  would  authorize  the  entry  by  con- 
fession of  a  judgment  against  the  debtor,  but  it  was  not  in 
fact  done.  In  this  respect  this  case  is  "on  all  fours"  with 
Ling  v.  King.  Conceding,  then,  as  must  be  done,  the  execu- 
tion in  the  hands  of  defendant,  when  issued  by  the  clerk,  was 
void,  and  might  be  attacked  collaterally,  it  is  apprehended 
no  subsequent  entry  of  a  judgment  by  the  clerk  on  the  papers 
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filed  in  his  office  would  validate  the  execution.  That  which 
is  only  voidable  might  be  cured,  but  it  would  involve  a  legal 
solecism  to  say,  that  which  is  void  from  the  beginning  could 
be  helped  by  any  subsequent  amendment. 

Treating  the  execution  in  the  hands  of  defendant  as  void, 
he  had  no  lien,  in  any  event,  upon  the  goods  in  question  that 
he  could  maintain.  Plaintiffs  were  mortgagees  in  possession 
of  the  property.  That  would  give  them  the  right  of  posses- 
sion as  against  the  mortgagor,  and  also  against  creditors, 
whether  their  mortgage  was  valid  or  not,  until  their  right  was 
challenged  in  some  mode  known  to  the  law.  That  has  not 
been  done  in  this  case,  and  their  previous  possession  was 
sufficient  to  warrant  a  recovery  in  the  present  action. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Pullman  Palace  Car  Company 

v. 

George  G.  Bluhm. 

Filed  at  Ottawa  January  23,  1884. 

1.  Appeal — reviewing  questions  of  fact.  In  an  action  by  a  servant 
against  his  master  to  recover  for  an  injury  caused  by  the  use  of  a  defective 
derrick  in  raising  lumber,  the  question  as  to  what  was  the  cause  of  the  injury, 
or  the  combination  of  causes  producing  the  result,  is  one  of  fact,  which  by 
law  it  is  not  the  duty  of  this  court  to  consider.  So,  also,  is  the  question 
whether  the  damages  are  excessive. 

2.  Evidence— as  to  the  result  of  a  personal  injury,  as,  the  breaking  of 
an  arm.  In  case,  for  an  injury  by  the  breaking  of  the  plaintiff's  arm,  there 
is  no  error  in  admitting  proof  that  the  bones  at  the  fracture  had  failed  to 
unite,  and  had  formed  what  is  called  a  "false  joint,"  as  it  is  not  a  question 
of  law  for  the  court  to  determine  whether  this  was  the  result  of  the  breaking 
of  the  arm  as  a  proximate  cause,  or  the  result  of  a  new,  independent  factor. 
Such  question  can  properly  be  tested  only  by  hearing  the  evidence,  and  sub- 
mitting the  questions  of  fact  to  a  jury,  under  appropriate  instructions. 
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3.  Negligence — contributory  negligence — duty  of  one  receiving  per- 
sonal injury,  as  to  care  bestowed  after  the  fact.  A  plaintiff  can  not  hold 
the  defendant  responsible  for  an  injury  to  himself  caused  even  in  part  by 
his  own  fault  in  failing  to  use  ordinary  care  or  ordinary  judgment,  or  for  any 
injury  not  resulting  from  the  fault  of  the  defendant,  but  caused  by  some  new 
intervening  cause  not  incident  to  the  injury  caused  by  the  defendant's  wrong- 
ful act  or  omission  of  duty. 

4.  In  a  case  where  the  plaintiff's  arm  has  been  broken  from  the  negligent 
conduct  of  the  defendant,  and  the  plaintiff  exercises  ordinary  care  to  keep 
the  parts  together,  and  uses  ordinary  care  in  the  selection  of  surgeons  and 
doctors,  and  nurses,  if  needed,  and  employs  those  of  ordinary  skill  and  care 
in  their  profession,  and  still,  by  some  unskillful  or  negligent  act  of  such  sur- 
geon, doctor  or  nurses,  the  bones  fail  to  unite,  thereby  making  a  false  joint, 
the  defendant,  if  responsible  for  the  breaking  of  the  arm,  will  be  liable  in 
damages  for  the  unfavorable  result  of  the  injury. 

5.  A  party,  when  injured,  is  bound  by  law  to  use  ordinary  care  to  render 
the  injury  no  greater  than  necessary.  It  is  his  duty  to  employ  such  surgeons 
and  nurses  as  ordinary  prudence  in  his  situation  may  require,  and  to  use 
ordinary  judgment  and  care  in  doing  so,  and  to  select  only  such  as  are  of  at 
least  ordinary  skill  and  care  in  their  profession.  But  the  law  does  not  make 
him  an  insurer  in  such  case. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Eollin  S.  Williamson,  Judge,  presiding. 

This  is  an  appeal  from  the  judgment  of  the  Appellate  Court 
affirming  a  judgment  against  appellant  for  the  sum  of  $3500, 
rendered  in  the  circuit  court  in  favor  of  appellee. 

The  action  rests  upon  allegations  by  appellee,  in  his  decla- 
ration, that  being  a  laborer  for  appellant,  using  a  defective 
derrick  of  appellant  in  elevating  lumber  to  the  upper  part  of 
a  building  of  appellant,  he  was  hurt  by  the  falling  of  the 
lumber  upon  him,  "maiming,  bruising  and  battering  him, 
and  breaking  and  bruising  his  arm,  and  so  disabling  him  that 
he  has  been  unable  to  do  manual  labor  from  thence  hitherto, 
and  remains  still  in  the  same  condition,"  and  that  the  falling 
of  the  lumber  was  caused  "by  reason  of  the  unskillful  and 
defective  workmanship  of  defendant"  in  constructing  and 
erecting  the  derrick,  and  "without  any  fault"  upon  the  part 
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of  plaintiff ;  and  in  another  count,  that  the  injury  was  the 
result  of  "poor  material"  used  in  constructing  the  derrick, 
and  of  unskillful  construction,  and  that  he  used  reasonable 
care,  and  that  the  falling  lumber  broke  his  arm  and  shoulder, 
and  otherwise  maimed  and  injured  him,  and  he  remained  so  ; 
and  in  the  third  and  fourth  counts,  that  the  injury  done  to 
him  was  great  and  permanent.  There  is  no  allegation  that 
the  injury  was  caused  by  the  unskillful  or  negligent  mode  of 
using  the  derrick.  The  sole  complaint  against  appellant  is, 
that  the  derrick  furnished  for  use  was  imperfect  and  unsafe. 
The  proofs  tend  to  show  that  certain  employees  of  the 
appellant  constructed  a  derrick  to  be  used  in  raising  lumber 
and  materials  in  the  finishing  of  a  house,  to  the  top  or  upper 
parts  of  the  house,  and  that  while  appellee  and  others  were 
using  the  derrick  it  broke,  and  the  lumber,  being  raised  at 
the  time,  by  reason  of  the  breaking  of  the  derrick,  fell  upon 
the  appellee,  bruising  him  and  breaking  his  arm  between  the 
shoulder  and  the  elbow ;  that  appellee  had  surgical  and  med- 
ical attention,  but  the  broken  bone  failed  to  unite,  and  formed 
what  is  called,  sometimes,  a  "false  joint."  There  was  evi- 
dence tending  to  show  that  this  failure  of  the  bones  to  unite 
is  a  result  which  may  be  permanent,  and  that  this  difficulty 
resulted  from  want  of  care  in  appellee,  or  from  bad  surgery, 
or  bad  nursing,  etc.  There  was  also  evidence  tending  to 
show  that  the  injury  may  not  be  permanent,  and  that  appel- 
lee used  ordinary  care,  and  employed  surgeons,  doctors  and 
nurses  of  ordinary  professional  skill  and  care,  and  that  the 
unfortunate  result  of  the  bones  not  uniting  was  caused  by 
merely  an  error  in  judgment  or  exceptional  negligence  in 
those  employed  to  treat  him. 

Messrs.  Isham,  Lincoln,  Burry  &  Byerson,  for  the  appel- 
lant : 

The  defendant  was  not  responsible  for  the  false  joint,  or 
consequences  not  the  natural  and  probable  result  of  the  origi- 
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nal  cause  of  the  injury.  Schmidt  v.  Mitchell,  84  111.  195; 
FentY.  Toledo,  Peoria  and  Warsaiv  Ry.  Co.  59  id.  349  ;  3  Par- 
sons on  Contracts,  179 ;  Toledo,  Wabash  and  Western  Ry.  Co. 
v.  Muthersbaugh,  71  111.  572 ;  Tweed  v.  Insurance  Co.  7  Wall. 
44;  Phillips  v.  Dickerson,  85  111.  11. 

Defendant  is  not  liable  for  any  permanent  injury  caused 
by  the  malpractice  of  the  plaintiff's  surgeon.  Schmidt  v. 
Mitchell,  84  111.  195.  See,  also,  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Drew,  52  111.  451;  Chicago  and  Rock 
Island  R.  R.  Co.  v.  McKean,  40  111.  241. 

Special  damages,  not  necessarily  following  an  injury,  must 
be  set  out  and  claimed  in  the  pleadings.  Olmstead  v.  Burke, 
25  111.  88  ;  Furlong  v.  Policy s,  30  Maine,  491 ;  Quincy  v.  Hood, 

77  111.  68;  Home  v.  Sullivan,  83  id.  30;   Adams  v.  Gardner, 

78  id.  568;  Miles  v.  Weston,  60  id.  361;  Baldwin  v.  West- 
ern R.  R.  Co.  4  Gray,  333;  Sauier  v.  Gould,  14  Wend.  159; 
1  Chitty's  Pleading,  396. 

Mr.  John  Lyle  King,  for  the  appellee : 

The  verdict  of  the  jury  settles  the  fact  that  the  plaintiff's 
injury  was  the  result  of  the  accident  resulting  from  defend- 
ant's negligence,  and  is  not  attributable  to  the  negligence  of 
the  plaintiff,  either  at  the  time  of  the  accident,  or  since,  in 
the  selection  of  surgeons  to  treat  him.  Stover  v.  Bluehill,  51 
Maine,  439. 

The  direct  or  proximate  consequences  of  a  wrongful  act 
are  those  occurring  without  any  intervening,  independent 
cause.  Rice  v.  City  of  Des  Moines,  40  Iowa,  638;  Tweedy. 
Insurance  Co.  7  Wall.  44 ;  Scott  v.  Shephard,  2  Wm.  Black, 
892 ;  Sauter  v.  New  York  Central  and  Hudson  River  R.  R.  Co. 
QQ  N.  Y.  50. 

For  care  of  himself  and  care  in  employing  a  physician  sub- 
sequently to  a  personal  injury  received  from  a  wrongdoer,  trfe 
party  injured  is  bound  only  to  the  exercise  of  reasonable  and 
ordinary  care.     City  of  La  Salle  v.  Thorndike,  7  Bradw.  282. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  can  not  inquire  into  or  consider  the  proposition  of  coun- 
sel for  appellant,  that,  as  he  says,  "the  only  causes  of  the 
injury  were  the  carelessness  of  appellee  and  that  of  his  fellow- 
servants."  What  was  the  cause  of  the  injury,  or  the  combi- 
nation of  causes  producing  the  result,  is  a  question  of  fact, 
which,  by  law,  it  is  not  the  duty  of  this  court  to  consider. 
So,  also,  is  the  question  as  to  whether  the  damages  are,  or 
are  not,  excessive. 

It  is  insisted  that  the  court  erred  in  permitting  plaintiff  to 
prove,  in  enhancement  of  his  damages,  that  his  arm,  which 
was  broken  between  the  shoulder  and  elbow,  was  not  cured, 
and  that  the  parts  of  the  bone,  instead  of  uniting  in  one, 
had  failed  to  unite,  and  formed  what  is  called  a  "false  joint." 
Appellant  insists  that  this  last  was  the  result  of  bad  surgery, 
and,  to  be  proven,  should  have  been  set  out  as  special  dam- 
ages, not  being,  as  he  suggests,  such  damages  as  ordinarily 
arise  from  a  broken  arm.  We  think  the  declaration  is  suf- 
ficiently specific  to  admit  the  proof.  Whether  this  particular 
ailment  (the  false  joint)  was,  or  was  not,  the  result  of  the 
breaking  of  the  arm  as  a  proximate  cause,  or  the  result  of  a 
new,  independent  factor,  for  which  appellant  was  not  respon- 
sible, could  not  be  determined  by  the  court  as  a  question  of 
law.  It  could  be  properly  tested  only  by  hearing  the  evidence 
and  submitting  the  questions  of  fact  to  a  jury,  under  appro- 
priate instructions. 

There  is  evidence  tending  to  show  that  had  this  broken 
arm  received  ordinary  care  and  ordinary  professional  skill, 
the  parts  would  have  united  with  little  or  no  permanent 
injury,  and  on  this  hypothesis  alone  appellant  insists  that 
the  matter  of  this  false  joint  should  have  been,  at  least 
hypothetically,  excluded  from  the  jury.  We  understand  the 
law  on  this  subject  to  be,  that  plaintiff  can  not  hold  defend- 
ant answerable  for  any  injury  caused,  even  in  part,  by  the 
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fault  of  plaintiff  in  failing  to  use  ordinary  care  or  ordinary 
judgment,  or  for  any  injury  not  resulting  from  the  fault  of 
defendant,  but  caused  by  some  new  intervening  cause  not 
incident  to  the  injury  caused  by  defendant's  wrong.  Thus, 
in  this  case,  if  it  be  conceded  that  the  false  joint,  under 
proper  care  and  skill,  would  not  have  resulted  from  the  break- 
ing of  the  arm  alone,  but  was  brought  about  by  the  subse- 
quent separation  of  the  parts  after  they  had  been  properly 
set,  and  before  nature  had  formed  a  firm  union,  then,  if 
this  subsequent  separation  of  the  parts  had  been  caused  by 
an  assault  and  battery  by  a  stranger,  or  some  foreign  cause 
with  which  appellant  had  no  connection,  and  which  was  not 
in  its  nature  incident  to  a  broken  arm,  plainly  appellant 
ought  not  to  be  held  to  answer  for  the  false  joint;  but  if 
appellee  exercised  ordinary  care  to  keep  the  parts  together, 
and  used  ordinary  care  in  the  selection  of  surgeons  and  doc- 
tors, and  nurses,  if  needed,  and  employed  those  of  ordinary 
skill  and  care  in  their  profession,  and  still  by  some  unskillful 
or  negligent  act  of  such  nurses,  or  doctors  or  surgeons,  the 
parts  became  separated,  and  the  false  joint  was  the  result, 
appellant,  if  responsible  for  the  breaking  of  the  arm,  ought 
to  answer  for  the  injury  in  the  false  joint.  The  appellee, 
when  injured,  was  bound  by  law  to  use  ordinary  care  to 
render  the  injury  no  greater  than  necessary.  It  was  there- 
fore his  duty  to  employ  such  surgeons  and  nurses  as  ordi- 
nary prudence  in  his  situation  required,  and  to  use  ordinary 
judgment  and  care  in  doing  so,  and  to  select  only  such  as 
were  of  at  least  ordinary  skill  and  care  in  their  profession. 
But  the  law  does  not  make  him  an  insurer  in  such  case 
that  such  surgeons  or  doctors,  or  nurses,  will  be  guilty  of  no 
negligence,  error  in  judgment,  or  want  of  care.  The  liability 
to  mistakes  in  curing  is  incident  to  a  broken  arm,  and  where 
such  mistakes  occur,  (the  injured  party  using  ordinary  care,) 
the  injury  resulting  from  such  mistakes  is  properly  regarded 


26  Frank  v.  Kaminsky.  [Jan. 

Syllabus. 

as  part  of  the  immediate  and  direct  damages  resulting  from 
the  breaking  of  the  arm. 

Without  discussing  each  ruling  of  the  court  in  the  matter 
of  instructions,  it  is  sufficient  to  say  that  such  rulings  were 
at  least  as  favorable  to  the  appellant  as  the  law  would  per- 
mit, and  in  some  respects  more  so. 

Finding  no  error  in  law  in  the  record  of  the  proceedings 
in  the  circuit  court,  the  judgment  of  the  Appellate  Court  is 
hereby  affirmed. 

Judgment  affirmed. 


Moses  J.  Frank 

v. 

Hannah  Kaminsky. 

Filed  at  Ottawa  January  23,  1884. 

1.  Allegations  and  proofs — under  the  general  issue  in  action  for 
slander — as  to  the  speaking,  and  publication,  of  the  words.  In  an  action 
on  the  case  for  verbal  slander,  the  plea  of  not  guilty  puts  in  issue  both  the 
speaking  and  publication  of  the  slanderous  words  complained  of,  and  to 
recover,  the  plaintiff  must  prove,  by  a  preponderance  of  evidence,  the  speak- 
ing and  publication  of  at  least  one  set  of  the  words  charged. 

2.  It  is  just  as  necessary,  under  the  general  issue  in  an  action  for  slander, 
to  prove  the  publication  of  the  slanderous  words, — that  is,  that  they  were 
spoken  in  the  presence  and  hearing  of  others  than  the  plaintiff, — as  it  is  to 
prove  the  fact  of  their  having  been  spoken. 

3.  Error  will  not  always  reverse.  In  case  of  an  error  in  an  instruction 
it  is  only  when  such  error  prejudiced,  or  was  calculated  to  prejudice,  the 
objector,  that  it  demands  a  reversal. 

4.  Where  the  proof  was  clear  that  certain  slanderous  words  had  been 
spoken  in  the  presence  of  others  besides  the  plaintiff,  and  this  fact  was  not 
disputed,  it  was  held,  that  an  instruction  basing  the  right  to  recover  on  the 
speaking  of  the  words,  omitting  the  hypothesis  that  they  were  also  published, 
though  erroneous  as  an  abstract  proposition  of  law,  was  not  calculated  to 
injure  the  defendant,  and  hence  no  ground  for  a  reversal  of  the  judgment. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  John  G.  Kogers,  Judge,  presiding. 

Mr.  B.  M.  Shaffner,  for  the  appellant : 

The  general  issue  put  in  issue  both  the  utterance  of  the 
words  alleged  to  have  been  spoken,  and  their  publication. 
Jamigan  v.  Fleming,  43  Miss.  725. 

The  declaration  must  state  that  the  slanderous  words  were 
published  "in  the  presence  and  hearing  of  divers  persons," 
otherwise  it  would  be  demurrable.  Every  instruction  given 
for  the  appellee  ignored  this  principle,  and  consequently  were 
erroneous. 

If  no  one  heard  the  words  other  than  the  plaintiff,  it  is  not 
slander.  Viner's  Abridg.  title  "Actions,"  L.  B.  4;  Town- 
shend  on  Slander,  sees.  95,  107;  Broderick  v.  James,  3  Daly, 
483;  Lyle  v.  Clason,  1  Caines,  583;  Heller  v.  Howard,  11 
Bradw.  554. 

Messrs.  Brandt  &  Hoffman,  for  the  appellee : 
There  was  no  evidence  of  the  speaking  of  any  slanderous 
words  by  appellant  except  in  the  presence  of  third  persons. 
How,  then,  could  the  jury  be  misled  by  the  omission  of  the 
words  complained  of  in  the  instructions  ?  The  only  contro- 
versy before  the  jury  was  whether  the  words  were  spoken  at 
all  or  not. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  judgment  of  the  circuit 
court  of  Cook  county  for  $1200,  recovered  by  Hannah  Kam- 
insky, the  appellee,  against  Moses  J.  Frank,  the  appellant,  in 
an  action  on  the  case  for  verbal  slander.  The  words  charged 
in  the  declaration  to  have  been  spoken  by  the  defendant  are : 
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"You  (meaning  the  plaintiff)  are  a  damned  whore, "  and  other 
sets  of  words  of  like  import. 

It  is  true,  as  stated  by  counsel  for  appellant,  the  defend- 
ant's plea  of  not  guilty  put  in  issue  both  the  speaking  and 
publication  of  the  slanderous  words  complained  of,  and  in 
order  to  warrant  a  recovery  it  devolved  on  the  plaintiff  to 
prove,  by  a  preponderance  of  testimony,  the  defendant  spoke 
and  published,  of  and  concerning  the  plaintiff,  at  least  one 
set  of  the  slanderous  words  charged  in  the  declaration.  It 
was  just  as  important  to  prove  the  publication  of  the  slan- 
derous words, — that  is,  that  they  were  spoken  in  the  presence 
and  hearing  of  others  than  the  plaintiff,— as  it  was  to  prove 
their  speaking.  To  prove  the  speaking  of  the  words  charged 
by  the  defendant,  was  one  fact,  and  to  show  that  others  than 
the  plaintiff  were  present  and  heard  them,  was  a  distinct  and 
independent  fact.  Both  these  facts  were  submitted  to  and 
passed  upon  by  the  jury,  and  must  necessarily  have  been 
also  passed  upon  by  the  trial  court  in  disposing  of  the  motion 
for  a  new  trial,  and  in  rendering  final  judgment  in  the  cause. 
As  shown  by  the  verdict  and  judgment,  the  plaintiff  was  suc- 
cessful upon  both  these  issues,  and  the  affirmance  of  the 
judgment  by  the  Appellate  Court  must  be  accepted  as  a  final 
disposition  of  them,  so  far  as  this  court  is  concerned. 

It  only  remains  to  inquire  whether  the  record  discloses  any 
errors  of  law  which  may  have  contributed  to  the  result  stated. 

Upon  the  trial  of  the  cause  the  court,  at  the  instance  of 
the  plaintiff,  gave  to  the  jury,  among  others,  the  following 
instruction : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant 
falsely  and  maliciously  spoke  of  and  concerning  the  plaintiff 
any  one  or  more  of  the  sets  of  words  alleged  in  the  declara- 
tion, charging  the  plaintiff  with  being  a  whore,  and  intending 
thereby  to  charge  her  with  being  a  whore,  then  the  jury  should 
find  the  defendant  guilty,  and  assess  the  plaintiff's  damages, 
and  in  such  case  the  jury  may  find  exemplary  damages." 
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As  an  abstract  proposition  of  law  it  is  clear  this  instruc- 
tion is  erroneous,  in  this,  that  it  omits  from  the  hypothesis 
stated  the  duty  of  the  defendant  to  prove  the  publication  as 
well  as  the  speaking  of  the  slanderous  words.  Nor  is  there 
anything  in  any  of  the  other  instructions  that  cures  the 
instruction  in  this  respect.  Other  instructions  were  given, 
at  the  instance  of  the  plaintiff,  obnoxious  to  the  same  objec- 
tion. It  only  remains  to  inquire  whether  this  omission  in 
the  instruction  could  have  prejudiced  appellant.  If  it  may 
have  had  that  effect,  the  case  should  be  reversed  for  that 
reason,  otherwise  it  should  not.  It  is  a  familiar  rule,  error 
will  not  always  reverse.  New  England  Fire  and  Marine  Ins. 
Co.  v.  Wetmore,  32  111.  221;  Parker  v.  Fisher,  39  id.  164; 
City  of  Chicago  v.  Hesing,  83  id.  204. 

It  must  be  borne  in  mind  the  objection  in  question  relates 
only  to  the  publication  of  the  slander, — that  is,  to  the  speak- 
ing of  the  slanderous  words  in  the  presence  of  others  than 
the  plaintiff.  So  far  as  this  question  is  concerned,  the  evi- 
dence shows  no  controversy  whatever.  The  testimony  of  the 
witnesses  on  both  sides  shows  that  several  persons  other  than 
the  parties  themselves  were  present  on  the  occasion  when  the 
slanderous  words  are  claimed  to  have  been  spoken,  hence,  if 
the  words  were  spoken  at  all,  they  were  necessarily  spoken 
in  the  presence  and  hearing  of  others  than  the  parties.  The 
time  of  speaking  of  all  but  one  set  of  the  words  charged  was 
definitely  fixed  by  specific  facts  and  circumstances,  so  that 
there  was  no  reason  for  mistake  as  to  the  occasion,  or  as  to 
the  fact  that  various  third  parties  were  present  and  in  hear- 
ing of  what  was  actually  said  on  the  occasion.  Such  being 
the  case,  it  is  impossible  the  jury  could  have  been  misled  by 
the  technical  error  in  the  instructions. 

The  judgment  of  the  Appellate  Court  was,  for  the  reasons 
stated,  proper,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 
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Samuel  McNay 

v. 

Daniel  G.  Stratton. 

Filed  at  Ottawa  January  23,  1884. 

Appeal — trespass  to  the  person— finding  for  defendant.  In  trespass  for 
an  assault  and  battery,  in  which  a  judgment  for  the  defendant  is  affirmed  by 
the  Appellate  Court,  no  appeal  lies  to  this  court  unless  a  majority  of  the 
appellate  judges  shall  certify  that  the  case  involves  issues  of  law  of  such  im- 
portance, etc.,  as  that  it  should  be  passed  upon  by  this  court. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Henry 
county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  C.  C.  Wilson,  for  the  appellant. 

Messrs.  Shepard  &  Marston,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  appeal  must  be  dismissed.  The  action  is  trespass, 
for  an  assault  and  battery.  The  verdict  and  judgment  of  the 
circuit  court  were  for  the  defendant,  and  that  judgment  was 
affirmed  in  the  Appellate  Court  for  the  Second  District,  on 
appeal.  A  majority  of  the  judges  of  that  court 'have  not  cer- 
tified to  us  that  the  case  "involves  questions  of  law  of  such 
importance,  either  on  account  of  principal  or  collateral  inter- 
ests, as  that  it  should  be  passed  upon  by  this  court."  Sess. 
Laws,  1877,  pp.  70-71,  sec.  8;  id.  p.  153,  sec.  90;  Baber  v. 
Pittsburg,  Cincinnati  and  St.  Louis  E.  R.  Co.  et  al.  93  111.  342 ; 

UmlaufY.  Umlauf,  103  id.  651. 

Ai^peal  dismissed. 
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In  re  Thomas  Murphy. 
Filed  at  Ottawa  January  23,  1884. 

Insolvent  debtor — discharge  from  imprisonment — where  malice  is  the 
gist  of  the  action.  Malice  being  the  gist  of  an  action  of  trespass  for  an 
assault  and  battery,  the  defendant  in  a  judgment  rendered  against  him  in 
such  an  action,  held  in  custody  under  a  capias  ad  satisfaciendum,  is  not 
entitled  to  a  discharge  from  imprisonment  under  the  provisions  of  the  "In- 
solvent Debtors' "  act. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

Mr.  Thomas  Shirley,  for  the  appellant : 

The  main  question  involves  the  meaning  of  the  statute  in 
declaring  the  right  to  schedule  in  all  civil  suits,  when  malice 
is  not  the  gist  of  the  action.     Kev.  Stat.  chap.  72,  sec.  2. 

"Gist  of  the  action,"  is  a  legal  term,  and  must  he  construed 
according  to  its  technical  sense.  Therefore,  its  meaning  is 
fixed,  and  it  ceases  to  he  anything  else  except  what  its  tech- 
nical definition  implies, — "the  essential  ground  of  a  suit, 
without  which  there  is  not  a  cause  of  action."  First  National 
Bank  v.  Burkett,  101  111.  394;  5  Mod.  305;  1  Stra.  574; 
Burrill's  Dictionary;  1  Bouvier's  Law  Die.  712;  Gould's 
Pleading,  41 ;    Abhott's  Law  Die. ;    Wharton's  Law  Die. 

Malice  is  not  the  gist  of  the  action  for  an  assault  and  bat- 
tery. Shanley  v.  Wells,  71  111.  81 ;  3  Blackstone's  Com.  120  ; 
Stra.  596;  Hob.  134;  Plowcl.  119;  Hathaway  v.  Rice,  19 
Vt.  106 ;  Taylor  v.  Cole,  3  T.  B.  292 ;  Hubbel  v.  Wheeler,  2 
Ark.  359  ;  Ilorton  v.  Monk,  1  Brown,  (Pa.)  65 ;  Andrews  v. 
Stone,  10  Minn.  74;  McWilliams  v.  Bragg,  3  Wis.  424;  Mills 
v.  Carpenter,  10  Ired.  Law,  298  ;  Hilliard  on  Torts,  189,  193  ; 
Bullock  v.  Babcock,  3  Wend.  391. 

If  any  blame  is  imputable  to  the  defendant,  though  he  had 
no  intention  to  injure  the  plaintiff  or  any  other  person,  he  is 
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liable.  Dygert  v.  Bradley,  8  Wend.  469 ;  Brown  v.  Collins, 
53  N.  H.  442;  Losee  v.  Buchanan,  51  N.  Y.  476;  Richer  v. 
Freeman,  50  N.  H.  420 ;    Brown  v.  Kendall,  6  Cush.  292. 

It  is  not  necessary,  in  an  action  for  an  assault  and  battery, 
that  the  act  should  be  willful.  Vincent  v.  Steinhour,  7  Vt.  62. 
See,  also,  Reynolds  v.  Clarke,  1  Strange,  634;  Sharpcott  v. 
Mugford,  1  Lcl.  Kaym.  187;.  Hay  ward  v.  Bankes,  2  Burr. 
1114;  Gates  v.  Bailey,  2  Wilson,  313;  Scott  v.  Shepard,  2 
Wm.  Black.  892;  Morgan  v.  Hughes,  2  T.  B.  225;  Day 
v.  Edwards,  9  id.  649 ;  0#Ze  v.  Barnes,  8  id.  188 ;  Sheldick 
v.  Aberg,  2  Esp.  55;  Leame  v.  .Bra?/,  3  East,  593;  Adams  v. 
Hemenway,  1  Mass.  145 ;  Underwood  v.  Hewson,  1  Strange, 
596;  Covell  v.  Lansing,  1  Campb.  497;  Loto^  v.  Cross,  2  id. 
464. 

Messrs.  Ellis  &  Frake,  for  the  creditor  Heath : 

Malice  is  the  intentional  perpetration  of  an  injury  or  wrong 
on  another.     First  National  Bank  v.  Burkett,  101  111.  394. 

The  intent  to  do  harm  is  of  the  essence  of  an  assault  and 
battery.  Greenleaf  on  Evidence,  sees.  83,  85 ;  Rev.  Stat, 
chap.  38,  sees.  20,  21;  Cooley  on  Torts,  162;  2  Hilliard  on 
Torts,  181. 

Should  the  court  hold  that  malice  is  not  necessarily  the 
gist  of  every  trespass  action  for  an  assault  and  battery,  then 
the  question  is,  was  it  in  this  particular  action  ?  The  ques- 
tion of  malice  is  one  of  fact,  and  having  been  found  to  have 
been  the  gist  of  the  action  by  the  circuit  and  Appellate  courts, 
those  findings  are  conclusive.  Chicago  and  Alton  R.  R.  Co. 
v.  Bonifield,  104  111.  223. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  application  for  discharge  under  the  Insolvent 
law  of  the  State.  The  appellant  was  arrested  on  a  capias  ad 
satisfaciendum,  issued  in  a  judgment  recovered  in  the  circuit 
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court  of  Cook  county  in  an  action  of  trespass  for  an  assault 
and  battery. 

Section  2,  chapter  72,  of  the  Eevisecl  Statutes  of  1874, 
provides  :  "When  any  person  is  arrested  or  imprisoned  upon 
any  process  issued  for  the  purpose  of  holding  such  person  to 
bail  upon  any  indebtedness,  or  in  any  civil  action,  when 
malice  is  not  the  gist  of  the  action,  *  *  *  or  is  arrested 
or  imprisoned  upon  execution  in  any  such  action,  such  per- 
son may  be  delivered  from  such  arrest  or  imprisonment  upon 
complying  with  the  provisions  of  this  act."  The  circuit 
court  held  that  malice  was  the  gist  of  the  action  where  a 
judgment  had  been  rendered  in  an  action  of  trespass  for  an 
assault  and  battery,  and  that  the  defendant  could  not  be 
discharged  under  the  insolvent  laws.  That  judgment  was 
affirmed  in  the  Appellate  Court,  and  Thomas  Murphy,  the 
insolvent  debtor,  appealed. 

Was  malice  the  gist  of  the  action  in  which  a  judgment  was 
rendered  against  appellant?  If  it  was,  the  judgment  will 
have  to  be  affirmed.  Our  statute  defines  assault  and  battery 
to  be  the  unlawful  beating  of  another,  and  Greenleaf  on 
Evidence,  sec.  S3,  says:  "The  intention  to  do  harm  is  the 
essence  of  an  assault."  In  note  3,  Cooley  on  Torts,  209,  will 
be  found  a  definition  of  malice,  as  follows :  "Malice,  in  com- 
mon acceptation,  means  ill-will  against  a  person,  but  in  its 
legal  sense  it  means  a  wrongful  act  done  intentionally,  with- 
out just  cause  or  excuse."  Here  there  was  an  intent  to  do 
harm,  and  an  unlawful  execution  of  that  intent,  resulting  in 
the  infliction  of  a  wrong  and  injury  upon  another.  Under 
such  circumstances,  was  malice  the  gist  of  the  action  ? 

First  National  Bank  of  Flora  v.  Burkett,  101  111.  392,  we 
think,  settles  that  question.  It  is  there  said  :  "It  (malice) 
in  some  cases  implies  a  wrong  inflicted  on  another,  with  an 
evil  intent  or  purpose,  and  this  is  the  sense  in  which  it  is 
employed  in  the  statute.  It  requires  the  intentional  perpe- 
tration of  an  injury  or  wrong  on  another.  The  wrong,  and 
3—109  III. 
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intention  to  commit  the  injury,  are  necessary  to  deprive  the 
party  of  the  right  to  a  discharge  from  arrest  or  imprison- 
ment." This  case  falls  clearly  within  the  rule  announced  in 
the  case  cited,  and  in  our  judgment  malice  was  the  gist  of 
the  action,  within  the  sense  the  word  "malice"  is  used  in  the 
statute. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  E.  Hale 

v. 

Henry  B.  Bryant  et  al. 

Filed  at  Ottawa  January  23,  1884. 

1.  Specific  pekfokmance — party  seeking  must  perform,  and  not  have 
abandoned  contract.  To  justify  a  decree  for  the  specific  performance  of  a 
contract,  it  must  be  fair  and  free  from  fraud  on  others,  and  it  must  be  shown 
that  the  complainant  has  fully  performed  on  his  part.  If  this  is  not  made  to 
appear,  or  it  appears  by  the  weight  of  the  evidence  that  the  agreement  has 
been  abandoned,  a  specific  performance  will  be  denied. 

2.  A  defendant,  after  having  assigned  his  property  for  the  benefit  of  his 
creditors,  employed  one  of  them,  the  complainant,  to  assist  him  in  effecting 
a  settlement  with  the  other  creditors,  agreeing  to  pay  him  one-half  of  the 
assigned  property  that  might  remain  after  the  debts  named  were  "settled  and 
canceled,"  they  to  be  settled  out  of  the  property  so  transferred,  or  its  pro- 
ceeds. The  creditors  signed  a  composition,  whereby  they  were  to  receive 
forty  cents  on  the  dollar.  They  were  not  paid  out  of  such  property  or  its 
proceeds,  but  the  means  were  raised  otherwise,  and  the  claims,  instead  of 
being  canceled,  were  assigned  to  a  third  party,  who  made  advances  on  them 
to  the  creditors.  After  this,  the  parties  treated  the  contract  as  abandoned, 
the  complainant  receiving  the  defendant's  indebtedness  to  him  in  full, 
although  he  had  signed  the  composition:  Held,  that  a  bill  for  the  specific 
performance  of  such  agreement  was  properly  dismissed. 

3.  Same — contract  must  be  fair.  No  matter  what  form  a  transaction  may 
take,  however  plausible  on  its  face,  a  court  of  equity  will  discover  the  real 
intention  of  the  parties,  and  will  not  permit  one  party  to  reap  an  advantage 
from  a  contract  not  just  to  others  with  whom  he  is  dealing. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Dupee  &  Judah,  for  the  appellant. 

Messrs.  Monroe  &  Tewkesbury,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  case  has  been  subjected  to  a  most  thorough  and 
elaborate  discussion  by  the  respective  counsel,  yet  the  view 
taken  by  the  court  may  be  shortly  stated.  The  bill  is  to 
compel  a  specific  performance  of  a  contract  of  the  date  of 
October  23,  1878,  between  William  E.  Hale,  complainant, 
and  defendant  Henry  B.  Bryant.  It  may  be  well,  first,  to 
learn  what  the  contract  is ;  and  second,  to  ascertain,  as  near 
as  may  be,  its  meaning.  It  is  set  forth  in  the  contract, 
by  way  of  recitals,  that  Henry  B.  Bryant  had,  on  the  17th 
day  of  June,  1878,  made  an  assignment  of  all  his  property 
and  effects  to  Farlin  Q.  Ball,  for  the  benefit  of  his  creditors ; 
that  he  was  desirous  of  securing  the  aid  and  assistance  of 
complainant  in  procuring  a  full  settlement  of  the  indebted- 
ness mentioned  in  a  schedule  attached,  marked  "A;"  that 
the  property  described  in  exhibit  "B, "  and  attached,  is  a  por- 
tion of  that  included  in  the  assignment ;  and  it  is  then  set 
forth  it  was  agreed  the  contracting  parties  should  use  their 
best  efforts  to  effect  a  settlement  with  the  creditors  named  in 
schedule  "A, "  on  the  most  favorable  terms,  and  that  it  was 
agreed  that  any  property  mentioned, — that  is,  in  the. schedule 
attached, — may  be  sold,  or  otherwise  used  in  the  settlement 
of  such  indebtedness.  In  consideration  of  the  services  com- 
plainant was  expected  to  render  in  the  premises,  Bryant 
agreed  he  would  cause  to  be  conveyed  to  complainant,  by  as 
good  title  as  he  had  himself,  one-half  of  all  the  property 
described  in  the  contract  that  might  be  left  after  the  debts 
therein  mentioned  should  be  "settled  and  canceled,"  or  have 
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been  assumed  by  parties  satisfactory  to  hirn.  The  contract 
contains  other  provisions,  some  of  which  are  not  material  in 
the  view  taken  of  the  case,  but  such  as  may  be  thought  to 
be  necessary  will  be  stated  in  the  brief  discussion  that  may 
be  had. 

As  to  the  meaning  of  the  contract,  first,  it  is  apparent  the 
contract  had  exclusive  reference  to  debts  and  property  men- 
tioned and  described  in  the  schedules  attached,  for  it  was 
provided  any  property  belonging  to  Bryant,  not  mentioned  in 
the  exhibits,  shall  be  and  remain  his  without  reference  to  the 
agreement,  and  any  debts  not  scheduled  should  be  paid  by 
Bryant  out  of  any  property  not  described  in  the  contract,  or 
out  of  his  share  of  the  remainder  of  the  property  after  the 
debts  should  be  paid.  Second,  it  is  obvious  the  debts  were 
to  be  paid  from  the  proceeds,  or  the  property  itself,  described 
in  the  schedules  attached  to  the  contract,  and  not  otherwise. 
Third,  complainant  is  only  entitled,  by  the  terms  of  the  con- 
tract, to  one-half  of  the  property  that  may  be  left  after  the 
debts  are  fully  paid.  Fourth,  complainant  is  in  no  event 
entitled  to  a  specific  performance  of  the  contract  until  thirty 
days  after  the  debts  mentioned  are  "settled  and  canceled," 
and  that  was  to  be  done  out  of  property  described  in  the 
schedules  attached. 

Keeping  in  view  this  construction  of  the  contract,  it  may 
now  be  inquired  whether  there  is  any  satisfactory  evidence 
of  a  performance  on  the  part  of  complainant.  It  can  hardly 
be  said  there  is.  There  is  no  pretense  the  indebtedness 
spoken  of  in  the  schedules  attached  to  the  contract  has  been 
"settled  and  canceled."  The  allegation  in  the  bill  in  regard 
to  the  claims  against  defendant  is,  "instead  of  being  settled, 
have  been  assigned  to  Henry  Willis  Bryant. "  The  testimony 
shows  this  allegation  to  be  true.  By  the  terms  of  the  com- 
position agreement,  as  originally  made,  the  creditors,  in  con- 
sideration of  forty  per  cent  of  the  claims  to  be  paid  to  them, 
agreed  to  assign  their  claims  to  Francis   T.  Wheeler;    but 
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when  the  money  came  to  be  paid,  their  claims  were  assigned 
to  Henry  Willis  Bryant,  who  now  holds  many  of  them,  inde- 
pendently of  any  control  over  them  either  by  complainant  or 
the  debtor,  and  no  reason  is  shown  why  he  may  not  enforce 
payment — certainly  to  the  extent  he  has  advanced  money 
upon  them — against  the  estate  of  the  debtor  in  the  hands  of 
his  assignee.  According  to  the  testimony,  the  creditors  sold 
and  assigned  their  claims  to  H.  Willis  Bryant,  and  one  reason 
complainant  assigns  why  he  did  not  take  forty  per  cent  for  his 
claim,  according  to  the  terms  of  the  composition  agreement, 
which  he  had  signed  with  other  creditors,  is,  that  he  supposed 
if  he  did  he  would  have  to  sell  his  claim  to  H.  Willis  Bry- 
ant, which  he  never  agreed  to  do,  and  did  not  wish  to  do. 
Conceding,  then,  as  the  evidence  is,  these  claims  against  the 
debtor  were  sold  and  assigned  to  H.  Willis  Bryant,  how  can 
it  be  said  they  have  been  "settled  and  canceled?"  It  is 
certain  they  are  still  held  by  the  assignee  as  valid  and  sub- 
sisting indebtedness,  beyond  any  control  of  either  party  to 
the  contract.  It  does  not  appear  the  assignee  is  under  any 
obligation  to  surrender  the  evidences  of  indebtedness  in  his 
hands  until  payment  is  made.  It  may  be  a  question  as  to 
what  sum  he  may  demand, — whether  the  face  value  of  the 
claims,  or  only  the  actual  sum  advanced  upon  them.  But 
be  that  as  it  may,  that  they  are  subsisting  claims  in  his 
hands,  to  some  extent,  seems  evident,  and  for  that  reason  it 
can  not  be  said  they  have  as  yet  been  "settled  and  canceled," 
in  the  sense  those  terms  are  used  in  the  contract.  Had  the 
claims  been  assigned  to  Wheeler,  as  the  agreement  origin- 
ally provided  they  should  be,  complainant  might  have  con- 
trolled them  so  as  to  deliver  them  up  to  defendant  to  be 
"canceled,"  but  now  they  have  passed  from  his  control, 
either  with  or  without  his  consent,  and  are  still  uncanceled 
in  the  hands  of  the  assignee,  who  claims  an  interest  in  them 
adverse  to  complainant  and  to  the  original  debtor. 
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As  the  contract  has  been  construed,  it  implies  the  debts 
must  be  paid  out  of  the  property  enumerated  in  the  schedule 
made  part  of  the  contract,  or  the  proceeds,  when  converted 
into  money.  That  has  not  been  done.  The  money  with 
which  the  creditors  were  paid  for  assigning  their  claims  was 
raised  on  property  owned  by  others  than  the  debtor.  The 
title  to  the  property  out  of  which  the  debts  should  have  been 
paid  still  remains  in  the  assignee  to  whom  it  was  conveyed, 
and  it  certainly  can  not  be  divested  until  the  debts  shall  be 
paid  or  in  some  way  discharged. 

There  is  another  view  that  may  be  taken  of  the  case.  The 
evidence  affords  some  ground  at  least  for  the  belief  that  after 
it  was  discovered  the  money  with  which  to  pay  the  creditors 
could  not  be  raised  out  of  or  upon  the  property  scheduled, 
the  contract  of  October  23,  1878,  was  mutually  abandoned. 
The  defendant,  and  one  other  witness  having  no  interest  in 
the  subject  of  the  litigation,  both  distinctly  so  state.  It  is 
true  complainant  denies  that  he  ever  abandoned  the  contract 
for  a  moment,  but  always  insisted  upon  his  rights  under.it. 
Treating  the  parties  as  of  equal  respectability,  as  must  be 
done,  the  evidence  would  seem  to  preponderate  in  favor  of 
that  theory  of  the  case, — that  the  contract  was  mutually 
abandoned  when  it  was  ascertained  the  money  with  which 
to  buy  in  the  claims  had  to  be  raised  out  of  trust  property 
belonging  to  the  children  of  defendant.  It  was  certainly  so 
changed  the  claims  were  to  be  assigned  to  Willis  Bryant 
instead  of  Wheeler,  and  they  were  so  assigned.  That  placed 
them  beyond  the  control  of  complainant, — at  least  it  is  not 
shown  he  had  any  right  to  control  the  claims,  or  any  of  them, 
in  the  hands  of  Willis  Bryant.  Corroborative  of  this  view  is 
the  fact  that  after  the  claims  were  assigned  to,  or  that  it  was 
agreed  they  should  be  assigned  to,  Willis  Bryant,  complain- 
ant, by  some  proceeding  had  in  the  county  court,  insisted 
upon  and  did  collect  the  full  amount  of  his  claim  against 
defendant,  notwithstanding  he  had  signed  the  composition 
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agreement  with  the  other  creditors  to  take  forty  per  cent  of 
their  respective  claims.  At  the  time  the  other  creditors  were 
paid  he  would  have  received  forty  per  cent  on  his  claim,  but 
he  did  not  choose  to  take  it,  for,  as  he  says  himself,  if  he  did 
he  supposed  he  would  have  to  "sell"  his  claim  to  H.  Willis 
Bryant,  which  he  did  not  wish  to  do.  Had  he  then  supposed 
the  contract  was  in  force,  there  can  hardly  be  a  doubt  he 
would  have  taken  the  forty  per  cent  on  his  claim  as  the  other 
creditors  did,  and  as  he  had  agreed  he  would  do.  This  fact 
itself  tends  most  strongly  to  support  the  theory  the  contract 
had  been  abandoned,  or  at  least  the  other  parties  understood 
it  had  been,  and  that  he  acquiesced  in  that  understanding. 

No  discussion  need  be  had,  at  this  time,  of  the  question  so 
elaborately  argued  by  counsel,  whether  the  contract  is  con- 
trary to  public  policy,  and  for  that  reason  void.  Without 
entering  upon  the  consideration  of  that  branch  of  the  case, 
it  may  be  said  the  proof  does  not  show  any  contract  so  fair 
in  all  its  parts,  and  so  fully  performed  by  complainant,  that 
equity  will  decree  a  specific  performance.  Evidence  given 
fully  justifies  the  belief  that  complainant,  when  he  executed 
the  composition  agreement  and  procured  other  creditors  to 
do  so,  expected  ultimately  to  realize  more  by  the  transaction 
than  other  creditors  would  get  under  its  provisions.  By 
inducing  other  creditors  to  take  a  small  per  cent  of  their 
claims,  there  would  be  something  left  to  divide  between  him- 
self and  the  debtor.  No  matter  what  form  a  transaction  may 
take,  however  plausible  on  its  face,  equity  will  discover  the 
real  intention  of  the  parties,  and  will  not  permit  one  party 
to  reap  any  advantage  from  a  contract  not  just  to  others  with 
whom  he  is  dealing.  Without  passing  definitely  on  the  ques- 
tion whether  the  contract  is  contrary  to  public  policy,  it  may 
fairly  be  said  enough  appears  from  the  attendant  circum- 
stances to  make  a  court  of  equity  hesitate  to  enforce  it. 

The  decree  of  the  Superior  Court  will  be  affirmed. 

Decree  affirmed. 


40  McDonald  v.  Stow  et  al.  [Jan. 

Syllabus.     Brief  for  the  Appellant. 

Alexandeb  J.  McDonald 

v. 

Jane  E.  Stow  et  al. 

Filed  at  Ottawa  January  23,  1884. 

1.  Resulting  tkust — how  it  arises.  A  resulting  trust  does  not  grow 
out  of  the  contract  of  parties,  but  is  an  implication  of  law  arising  when  land 
has  been  purchased  with  the  money  of  one  and  the  deed  made  to  another. 

2.  Same — rights  of  cestui  que  trust.  In  such  a  case  the  person  whose 
money  has  paid  for  the  land  may  follow  the  title  to  the  land,  and  treat  the 
holder  of  the  legal  title  as  a  trustee,  and  in  equity  compel  a  conveyance. 

3.  Same — whether  a  trust,  or  a  sale.  Where  a  party  sells  and  assigns  a 
certificate  of  the  purchase  of  land  under  execution,  for  a  consideration  ex- 
pressed as  paid  to  him,  the  doctrine  relating  to  resulting  trusts  has  no  appli- 
cation.    The  transaction  will  be  held  a  sale,  and  nothing  more. 

4.  Same — laches,  as  a  defence.  Courts  will  not  enforce  resulting  trusts 
after  a  great  lapse  of  time,  or  laches  on  the  part  of  the  supposed  cestui  que 
trust,  especially  when  it  appears  that  the  supposed  nominal  purchaser  has 
occupied  and  enjoyed  the  estate  with  the  knowledge  of  the  former.  The 
person  claiming  under  an  alleged  resulting  trust  should  assert  his  claim  at 
least  within  seven  years  after  his  purchase. 

5.  Assignment — certificate  of  purchase.  A  certificate  of  purchase  of 
land  sold  on  execution  is  under  our  statute  made  assignable.  An  assignment 
of  such  a  certificate  is  evidence  of  its  sale  to  the  assignee. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding. 

Messrs.  Forrester  &  Felsenthal,  for  the  appellant : 
If  William  H.  Stow,  Jr.,  purchased  this  lot  at  the  sheriff's 
sale  with  his  own  means,  and  the  assignment  of  the  certifi- 
cate of  sale  to  Jane  E.  Stow  was  made  without  consideration, 
either  executed  or  executory,  it  follows  that  a  trust  resulted 
to  him  in  the  legal  title  acquired  by  her,  by  virtue  of  the 
sheriff's  deed.  Perry  on  Trusts,  sec.  126 ;  Coates  v.  Wood- 
worth,  13  111.  659;  Kane  v.  Herrington,  50  id.  238;  Merrick 
v.  Davis,  65  id.  319;  Ward  v.  Armstrong,  84  id.  151;  Smith 
V.  Smith,  85  id.  189. 
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The  only  exception  is,  when  the  person  paying  takes  a  con- 
veyance to  his  wife  or  child,  or  other  person  standing  in  some 
such  relation, — then  the  presumption  is  that  the  purchase 
was  intended  as  an  advancement.     Perry  on  Trusts,  sec.  143. 

Where  a  purchase  is  made  by  a  son,  and  the  deed  is  made 
to  his  father,  a  trust  results  to  the  son.  2  Washburn  on 
Keal  Prop.  441;  4  Kent's  Com.  306;  2  Story's  Eg.  Jur. 
sec.  1201. 

The  assignment  of  the  certificate  of  purchase  to  Mrs.  Stow 
was  void  for  want  of  any  consideration.  A  contract  must  be 
assented  to  by  both  parties,  and  be  binding  on  both,  or  it  is 
void  for  want  of  mutuality.  Wain  v.  Wailters,  5  East,  16; 
McKinleyv.  Watkins,  13  111.  143;  Cooke  v.  Oxley,  3  T.  K. 
654;  Livingston  v.  Rogers,  1  Caines,  584;  Beckwith  v.  Cheever, 
21  N.  H.  41;  Chicago  R.  R.  Co.  v.  Dam,  43  N.  Y.  240; 
Benjamin  on  Sales,  sees.  39,  64-72. 

Messrs.  Monroe  &  Leddy,  for  the  appellees : 

A  resulting  trust  is  an  implication  of  law  arising  from  the 
fact  that  land  was  purchased  with  the  money  of  one  party 
and  the  conveyance  made  to  another.  Franklin  v.  Mcln- 
tyre,  23  111.  91;  Bruce  v.  Roney,  18  id.  67;  Emmons  v. 
Moore,  85  id.  304;  Stephenson  v.  Thompson,  13  id.  186; 
Williams  v.  Brown,  14  id.  200 ;  Remington  v.  Campbell,  60 
id.  516 ;  Sheldon  v.  Harding,  44  id.  68 ;  Holmes  v.  Holmes, 
id.  168;  Braggs  v.  Geddes,  93  id.  39;  Mahoney  v.  Mahoney, 
65  id.  406;   Walter  v.  Klock,  55  id.  362. 

The  certificate  of  purchase  issued  to  William  H.  Stow,  Jr., 
was  assignable  by  simple  indorsement,  under  the  statute, 
and  required  no  consideration.  Underwood's  Stat.  chap.  77, 
sec.  29. 

A  deed  of  the  property,  or  of  all  of  the  purchaser's  interest 
therein,  would  produce  the  same  result.  Freeman  on  Execu- 
tions, sec.  313 ;  Green  v.  Clark,  31  Cal.  591 ;  Wright  v. 
Douglass,  2  N.  Y.  373. 
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If  a  consideration  was  required,  we  have  the  written  state- 
ment of  William  H.  Stow,  Jr.,  appearing  in  the  assignment, 
that  a  consideration  was  paid  him,  which  can  not  be  contra- 
dicted for  the  purpose  of  invalidating  such  assignment.  Illi- 
nois Central  Ins.  Go.  v.  Wolfe,  37  111.  354;  Morris  v.  Tillson 
et  al.  81  id.  607;  McCrea  v.  Parmont,  16  Wend.  473;  Kim- 
ball v.  Walker,  30  111.  482. 

Where  the  owner  of  an  estate  conveys  it  to  another  abso- 
lutely, as  a  purchaser  for  a  valuable  consideration,  which, 
however,  is  not  paid,  but  no  case  of  fraud  or  mistake  is  made, 
the  seller  can  not,  by  parol  evidence  alone,  establish  a  trust 
for  himself,  and  no  resulting  trust  arises  on  such  a  trans- 
action. Kimball  v.  Walker,  30  111.  482 ;  Hill  on  Trustees, 
(4th  Am.  ed.)  p.  156;  Bispham's  Principles  of  Equity,  sec. 
90,  pp.  132,  203,  and  authorities  cited. 

A  court  of  equity  will  refuse  to  interfere  where  there  has 
been  gross  laches  in  prosecuting  a  claim,  or  long  acquiescence 
in  the  assertion  of  adverse  rights.  Bispham's  Principles  of 
Equity,  sees.  39,  203,  259,  260 ;  Kerr  on  Fraud  and  Mistake, 
pp.  303-312,  298,  127;  Oakley  v.  Hurlbut,  100  111.  204; 
Bissell  v.  Lloyd,  id.  214;  Breit  et  al.  v.  Yeaton  et  al.  101  id. 
242 ;  Jenkins,  Assignee  v.  Pierce  et  al.  98  id.  646 ;  Castner 
v.  Walrod,  S3  id.  171 ;  Williams  v.  Rhodes  et  al.  81  id.  571 ; 
Blanchard  v.  Williamson,  70  id.  647. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Alexander  J.  McDon- 
ald, to  obtain  a  decree  requiring  Jane  R.  Stow  to  convey  to 
complainant  a  certain  lot  in  Chicago,  which  she  had  obtained 
under  a  sheriff's  deed,  dated  December  12,  1873.  The  lot 
originally  belonged  to  George  I.  Stow,  and  in  1866  it  was 
sold  on  judgment  which  had  been  rendered  against  Stow, 
and  bid  in  by  Buckner  S.  Morris.  The  defendant  failed  to 
redeem  within  twelve  months,  and  on  December  28,  1867, 
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William  H.  Stow,  Jr.,  obtained  a  judgment  against  George 
I.  Stow  by  confession,  and  redeemed  from  the  sale  as  a  judg- 
ment creditor.  Upon  a  sale  of  the  property  under  the  re- 
demption proceedings,  on  the  4th  day  of  April,  1868,  William 
H.  Stow,  Jr.,  became  the  purchaser,  and  the  sheriff  executed 
a  certificate  of  purchase  to  him  under  the  sale,  which  pro- 
vided that  he  would  be  entitled  to  a  deed  in  sixty  days,  if  no 
further  redemption  was  made.  On  the  back  of  the  certificate 
appears  an  assignment,  as  follows : 

"In  consideration  of  $500  to  me  in  hand  paid,  I  assign  the 
within  certificate  of  purchase  to  Jane  E.  Stow. 

"Chicago,  May  20,  1868.  ^  H   gTOW?  jr  » 

This  assignment,  as  appears  from  the  evidence,  was  not 
executed  by  William  H.  Stow,  Jr.,  until  December  12,  1873, 
on  which  day  a  deed  was  made  by  the  sheriff  to  the  assignee, 
Jane  K.  Stow.  Prior  to  this,  however,  and  as  early  as  1869, 
Jane  E.  Stow  went  into  possession  of  the  property,  claiming 
as  owner  under  George  I.  Stow,  from  whom  she  obtained  a 
deed  in  1871.  October  31,  1881,  William  H.  Stow,  Jr., 
deeded  the  property  to  McDonald,  and  he  filed  this  bill. 

The  theory  of  the  bill,  as  originally  filed,  was,  that  William 
H.  Stow,  Jr.,  had  never  assigned  the  certificate  of  purchase 
to  Jane  E.  Stow,  and  that  she  had  obtained  the  sheriff's  deed 
without  right,  and  that  she  held  the  legal  title  as  a  mere 
trustee  for  the  complainant,  who  had  succeeded  to  the  rights 
of  William  H.  Stow,  Jr.  But  on  the  trial  the  certificate  of 
purchase,  which  was  supposed  to  be  lost,  was  produced  by 
the  sheriff  who  made  the  deed  to  appellee,  and  it  was  proven, 
beyond  controversy,  that  the  signature  to  the  assignment  on 
the  back  of  the  certificate  of  purchase  was  the  genuine  signa- 
ture of  William  H.  Stow,  Jr.  Indeed,  Stow  himself,  when 
the  certificate  of  purchase  with  the  assignment  was  produced 
on  the  trial,  did  not,  on  the  witness  stand,  deny  his  signature 
to  the  assignment  on  the  back  of  the  certificate.     The  posi- 
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tion  first  taken,  that  the  certificate  of  purchase  had  never 
heen  assigned  to  appellee,  seems  to  have  been  abandoned, 
and  it  is  now  claimed  that  the  assignment  was  made  without 
consideration,  and  "a  trust  resulted  to  William  H.  Stow  in 
the  legal  title  acquired  by  appellee  by  virtue  of  the  sheriff's 
deed." 

A  resulting  trust  does  not  grow  out  of  the  contract  of  par- 
ties, but,  as  we  understand  the  subject,  a  resulting  trust  is 
an  implication  of  law  arising  where  land  has  been  purchased 
with  the  money  of  one  and  the  deed  made  to  another.  {Wil- 
liams v.  Brown,  14  111.  200.)  In  such  a  case  the  person 
whose  money  pays  for  the  land  may  follow  the  title  to  the 
land,  and  treat  the  holder  of  the  legal  title  as  a  trustee,  and 
compel,  in  equity,  a  conveyance.  (Sheldon  v.  Harding,  44 
111.  68.)  The  doctrine  of  resulting  trusts  is  stated  by  Perry 
on  Trusts,  sec.  126,  as  follows:  "Where,  upon  a  purchase 
of  property,  the  conveyance  of  the  legal  title  is  taken  in  the 
name  of  one  person,  while  the  consideration  is  given  or  paid 
by  another,  the  parties  being  strangers  to  each  other,  a  re- 
sulting trust  immediately  arises  from  the  transaction,  and 
the  person  named  in  the  conveyance  will  be  a  trustee  for  the 
party  from  whom  the  consideration  proceeds."  It  seems  to 
be  generally  understood  that  where  one  person  furnishes  the 
money  to  pay  for  a  tract  of  land,  the  purchase  is  made  for 
his  benefit,  and  where  the  deed  is  taken  in  the  name  of 
another,  it  is  regarded  as  a  matter  of  arrangement  for  some 
outside  purpose,  and  not  that  the  title  should  be  held  and 
owned  by  the  person  to  whom  the  deed  may  be  made. 

But  what  has  the  law  of  resulting  trusts  to  do  with  the 
facts  of  this  case  ? — or,  in  other  words,  are  there  any  facts 
here  which  will  bring  the  case  within  the  doctrine  of  resulting 
trusts  ?  If  William  H.  Stow,  when  he  purchased  the  lot  in 
1868,  at  the  sheriff's  sale,  had  placed  the  title  in  the  name 
of  appellee  instead  of  his  own,  there  might  be  some  ground 
for  invoking  the  doctrine  of  resulting  trust,  but  such  was 
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not  the  case.  He  purchased  in  his  own  name,  and  held  the 
title  in  his  name,  from  April  4,  1868,  until  December  12, 
1873,  when,  for  an  expressed  consideration  of  $500,  reduced 
to  writing  and  signed  by  him,  he  sold  the  title  to  appellee. 
A  certificate  of  purchase  of  this  character  being  assignable, 
under  the  statute,  in  the  mode  this  was  transferred,  the 
assignment  of  the  certificate  of  purchase  can  be  treated  in 
no  other  or  different  light  than  a  sale  of  the  property  by 
William  H.  Stow,  Jr.,  to  appellee.  Suppose,  in  1868,  when 
he  purchased,  he  had  taken  a  deed  in  his  own  name,  instead 
of  permitting  the  title  to  be  evidenced  by  the  certificate  of 
purchase,  and  suppose  he  had  thus  held  the  title  until  1873, 
and  then,  for  an  expressed  consideration  of  §500,  deeded  the 
land  to  appellee,  would  the  doctrine  of  resulting  trust  have- 
any  control  over  the  case  ?  The  answer  is  obvious,  that  it 
would  not,  and  yet  there  is  no  substantial  difference  between 
the  two  cases.  The  transaction,  as  disclosed  by  the  evidence, 
can  only  be  regarded  as  a  sale.  It  is  true  that 'appellee  is 
not  able  to  give  the  details  of  the  transaction  as  it  occurred, 
but  that  does  not  militate  against  her,  as  the  business  was 
at  the  time  done  by  her  husband,  who  is  now  dead,  and  the 
assignment  of  the  certificate  of  purchase  was  written  by  him. 
Appellee  went  into  possession  of  the  lot  as  owner  in  1869, 
and  soon  thereafter  procured  a  deed  from  George  I.  Stow, 
the  original  owner,  and  when  she  purchased  the  certificate  of 
purchase  in  1873,  and  obtained  a  deed,  it  was  doubtless  done 
under  some  contract  made  between  William  H.  Stow  and  ap- 
pellee's husband,  and  clone  for  the  purpose  of  perfecting  the 
title  in  appellee. 

But  there  is  another  ground  which  is  equally  fatal  to  a 
recovery  in  behalf  of  appellant.  Courts  will  not  enforce  re- 
sulting trusts  after  a  great  lapse  of  time,  or  ladies  on  the  part 
of  the  supposed  cestui  que  trust,  especially  when  it  appears 
that  the  supposed  nominal  purchaser  has  occupied  and  en- 
joyed the  estate.     (Perry  on  Trusts,  sec.  141.)     Here,  as 
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observed  before,  appellee  went  into  possession  of  this  lot  in 
1869,  and  claimed  it  as  her  own.  William  H.  Stow,  Jr., 
from  1868  to  1881,  interposed  no  claim  whatever  to  the  prop- 
erty, although  he  knew  appellee  was  in  the  possession,  claim- 
ing and  using  the  property  in  all  respects  as  her  own.  Indeed, 
during  this  time  William  H.  Stow,  Jr.,  acted  as  the  agent  of 
appellee  in  renting  the  property  and  collecting  rents.  He 
signed  leases  in  her  name  by  himself,  as  her  agent.  The  delay 
and  ladies  of  William  H.  Stow,  Jr.,  are  inexcusable.  If  he 
had  any  claim  to  the  property,  he  ought  at  least  to  have 
asserted  it  within  seven  years  from  the  time  he  became  the 
purchaser,  in  1868.  In  addition  to  the  ground  first  named, 
we  think  complainant  is  concluded  by  laches. 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


Seth  Wadhams 

v. 
Ethel.  L.  Swan. 

Filed  at  Ottawa  January  23,  1884. 

1.  Pleading — special  plea,  faulty  as  being  argumentative  —  and  as 
amounting  only  to  the  general  issue.  In  a  suit  on  a  note  given  for  the  pur- 
chase money  of  land  which  had  been  sold  and  conveyed  by  a  minor,  and 
which  was  not  to  be  paid  until  the  payee,  after  full  age,  should  confirm  her 
former  deed,  the  declaration  alleged  that  the  plaintiff,  "when  she  became 
of  age,  to-wit,  on,  etc.,  made  and  delivered  to  defendant  her  certain  deed, 
wherein  she  did  ratify  the  deed  first  above  mentioned. "  The  defendant,  in 
one  of  his  pleas,  alleged  "that  the  plaintiff  has  failed  to  confirm  the  sale  of 
said  land  to  the  defendant:"  Held,  that  the  plea  was  defective  in  form,  as 
being  at  most  but  an  argumentative  denial  of  the  allegation  in  the  declaration, 
and  as  failing  to  put  in  issue  the  alleged  fact  that  the  plaintiff,  after  becom- 
ing of  age,  executed  and  delivered  to  the  defendant  a  deed,  wherein,  etc., 
and  also  that  the  plea  amounted  to  the  general  issue,  only. 
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2.  A  plea  seeking  to  put  in  issue  a  fact  the  plaintiff  is  bound  to  prove 
under  the  general  issue  in  order  to  recover,  amounts  only  to  the  general  issue, 
and  for  that  reason  is  bad  on  special  demurrer,  or  should  be  stricken  from 
the  files,  on  motion.  But  such  defect  in  the  plea  is  not  reached  by  general 
demurrer. 

3.  Pleading  and  evidence— proof  of  total  or  partial  failure  of  con- 
sideration. A  defendant  can  not,  under  a  plea  of  no  consideration,  or  total 
failure  of  consideration,  show  a  partial  failure,  nor  can  he,  under  a  plea  of 
total  failure  of  consideration,  show  there  was  no  consideration. 

4.  Same — recoupment,  under  special  plea.  A  partial  reduction  of  dam- 
ages by  recoupment  can  not  be  shown  under  a  special  plea  in  bar,  but  may 
be  availed  of  under  the  general  issue. 

5.  Recoupment — definition.  Recoupment,  in  the  strict  common  law 
sense,  is  a  mere  reduction  of  the  damages  claimed  by  the  plaintiff,  by  proof, 
under  the  general  issue,  of  mitigating  circumstances  connected  with  or  grow- 
ing out  of  the  transaction  upon  which  the  plaintiff's  claim  is  based,  showing 
that  it  would  be  contrary  to  equity  and  good  conscience  to  suffer  the  plaintiff 
to  recover  the  full  amount  of  his  claim. 

6.  Error  will  not  always  reverse — demurrer  to  plea  improperly  sus- 
tained. The  sustaining  of  a  demurrer  to  a  special  plea  which  amounts  to  no 
more  than  the  general  issue,  where  the  very  question  raised  by  the  plea,  with 
the  proofs  in  support  thereof,  are  presented  by  the  record  independent  of 
such  plea,  affords  no  sufficient  ground  for  a  reversal,  even  if  the  demurrer 
was  improperly  sustained. 

7.  Practice-  -propositions  of  law  to  court  trying  cause  without  a  jury. 
Propositions  of  law  presented  to  a  court  trying  a  case  without  a  jury,  should 
state  the  law  applicable  to  the  case  made  by  the  evidence  and  pleadings,  in 
reasonably  accurate  terms.  Like  instructions,  when  mere  abstract  proposi- 
tions of  law  not  pertinent  to  the  proofs  or  the  issues,  or  when  based  upon  a 
hypothetical  fact  or  state  of  facts  not  warranted  by  the  evidence,  they  should 
be  refused. 

8.  Sade  oe  dand — as  to  quantity — boundaries,  as  controlling  quan- 
tity— representations  as  to  number  of  acres.  On  a  sale  of  land  by  its  proper 
numbers,  or  other  specific  description  by  which  its  boundaries  are  made  cer- 
tain, for  a  sum  in  gross,  the  boundaries,  when  ascertained,  will  control  in 
case  of  a  discrepancy  as  to  the  quantity  or  number  of  acres;  and  in  such  case 
neither  the  purchaser  nor  the  vendor  will  have  a  remedy  against  the  other  for 
any  excess  or  deficiency  in  the  quantity  stated,  unless  such  excess  or  defi- 
ciency is  so  great  as  to  raise  a  presumption  of  fraud. 

9.  In  the  absence  of  any  fraudulent  representations  on  the  sale  of  an 
entire  tract  of  land  by  metes  and  bounds,  for  a  gross  sum,  neither  party  will 
be  bound  by  a  statement  as  to  the  quantity  or  number  of  acres  contained  in 
the  tract,  except  when  such  statement  is  expressly,  or  by  necessary  implica- 
tion, made  the  essence  of  the  contract. 
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10.  But  if  the  seller  warrants  the  tract,  either  expressly  or  by  necessary 
implication,  to  contain  a  certain  number  of  acres,  or  when  the  sale  is  by  the 
acre,  and  the  seller  makes  a  misrepresentation  as  to  the  number,  the  latter 
will,  as  in  any  other  case  of  a  breach  of  contract,  be  liable;  and  in  an  action 
by  him  for  the  purchase  money,  the  amount  of  the  deficit  at  the  contract 
price  may  be  recouped. 

11.  Same — whether  sale  by  the  acre,  or  as  an  entirety — as  shoivn  by  the 
deed.  A  conveyance  described  the  land  as  the  south  one-third  of  section  17, 
etc.,  and  showed  the  consideration  to  be  $26,666.66:  Held,  that  such  deed 
showed  a  sale  of  the  tract  as  an  entirety,  for  a  gross  sum,  and  not  by  the 
acre. 

12.  Covenants  for  title — when  covenant  becomes  broken,  so  that  an 
action  will  lie.  "Where  a  party  makes  a  conveyance  of  an  entire  tract  of  land, 
with  the  usual  covenants  of  warranty  as  to  title,  and  against  incumbrances, 
not  having  the  title  to  a  certain  portion  thereof  then  being  occupied  and  used 
as  a  right  of  way  by  a  railway  corporation,  the  covenants  will  be  broken  im- 
mediately, and  the  grantee  entitled  to  an  action  thereon,  although  he  may 
have  known,  at  the  time,  of  the  defect  in  the  title. 

13.  Measure  of  damages — breach  of  covenant  against  incumbrance. 
Where  an  entire  tract  of  land  is  sold  and  conveyed  by  deed,  with  covenants 
of  warranty  against  incumbrances,  etc.,  and  there  is  an  incumbrance  on  the 
same,  consisting  of  a  right  of  way  through  the  same  occupied  by  a  railway 
company,  which,  when  considered  with  reference  to  the  tract  as  an  entirety, 
enhances  rather  than  diminishes  its  value,  the  grantee  will  be  entitled  only 
to  nominal  damages  for  the  technical  breach  of  the  covenant. 

14.  After-acquired  title — when  it  inures  to  grantee.  A  minor  and 
her  mother  conveyed  a  tract  of  land  through  which  a  railway  company  had 
a  right  of  way,  which  was  reserved  in  the  conveyance  to  the  minor  heir's 
father,  the  deed  of  the  minor  and  her  mother  containing  the  usual  covenants 
of  warranty.  Afterward,  and  before  any  action  was  brought  on  the  cove- 
nants of  warranty,  the  owner  of  the  legal  title  of  the  strip  of  land  occupied  as 
a  right  of  way,  conveyed,  by  quitclaim  deed,  all  his  interest  in  such  strip  of 
land  to  the  mother:  Held,  that  the  effect  of  this  latter  conveyance  was  to 
vest  in  the  first  grantee,  by  way  of  estoppel,  the  legal  title  to  the  part  used  as 
a  right  of  way,  subject  to  the  easement  of  the  railway  company. 

15.  Parol  evidence — where  the  contract  is  in  writing.  Where  a  con- 
tract is  made  in  writing,  the  writing  affords  the  only  competent  evidence  of 
what  the  contract  is.  Parol  evidence  as  to  the  agreement  can  not  be  con- 
sidered. 

16.  Consideration  —  defences  in  respect  thereto.  The  statute,  with 
certain  limitations,  allows  a  defendant,  when  sued  upon  a  promissory  note, 
etc.,  to  interpose  as  a  defence,  either  a  want  of  consideration,  or  a  total  or 
partial  failure  of  consideration.  These  defences  are  distinct,  and  must  be 
pleaded  separately. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;   the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

On  the  22d  of  June,  1861,  George  E.  Cook,  being  the 
owner  in  fee  of  section  17,  town  36  north,  range  14  east,  in 
Cook  county,  subject  to  the  right  of  way  of  the  Illinois  Cen- 
tral Eailroad  Company,  whose  line  of  road  passed  through 
and  over  a  part  thereof,  including  the  south  third  of  said 
section,  by  deed  of  that  date  conveyed  the  same,  except  so 
much  as  was  occupied  by  the  railroad,  to  Eobert  Innes,  who 
died  intestate  prior  to  August  1,  1872,  leaving  Catharine  A. 
Innes,  his  widow,  and  three  daughters,  his  only  heirs.  In  a 
partition  proceeding  between  them,  the  south  third  of  this 
section  was  allotted  to  Ethel  L.  Innes,  now  Ethel  L.  Swan, 
the  appellee  in  this  case.  On  the  19th  of  August,  1873, 
Ethel  L.  Innes,  for  the  consideration  of  $26,666.66,  conveyed 
by  warranty  deed,  with  full  covenants  of  title,  the  said  south 
third  of  the  section  to  Seth  Wadhams,  the  appellant,  the 
said  Catharine  A.  Innes,  her  mother,  joining  in  the  deed  as 
a  grantor.  At  the  time  of  this  conveyance  the  said  Ethel 
was  a  minor,  and  did  not  attain  her  majority  until  in  August, 
1874.  For  the  deferred  payments  on  this  purchase  Wad- 
hams gave  to  the  said  Ethel  his  two  notes,  of  the  same  date 
of  the  conveyance,  for  the  sum  of  $10,666.66  each,  which  were 
secured  by  a  deed  of  trust  on  the  property,  from  Wadhams 
to  William  H.  Holden,  trustee,  the  trust  deed  containing  this 
recital:  "Said  notes  are  given  for  the  purchase  money  that 
is  to  be  paid  for  said  land,  and  said  Ethel  L.  Innes  is  to  con- 
firm the  sale  of  said  land  immediately  upon  her  arriving  at 
full  age,  and  if  she  fails  or  refuses  to  do  so,  said  notes  may 
not  be  paid  until  she  does  confirm  the  sale,  and  this  trust 
deed  shall  not  be  foreclosed  until  said  sale  is  confirmed  by 
said  Ethel  L.  Innes."  The  note  now  sued  on  is  one  of  the 
notes  secured  by  said  trust  deed,  and  matured  on  the  19th  of 
4—109  III. 
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August,  1876.  After  appellee  attained  her  majority,  to-wit, 
on  the  22d  of  August,  1874,  she  executed  another  deed  rati- 
fying her  former  conveyance,  in  conformity  with  her  agree- 
ment as  set  forth  in  the  trust  deed. 

It  is  conceded  the  strip  of  ground  occupied  by  the  railroad 
of  the  Illinois  Central  on  the  south  third  of  the  section,  and 
which  was  excepted  from  the  operation  of  Cook's  deed  to 
Innes,  contains  8.72  acres,  and  that  fences  on  either  side 
thereof  have  been  continuously  maintained  by  the  railroad 
company  for  the  last  fifteen  years.  It  is  also  admitted  the 
railroad  was  constructed  at  its  present  location  across  the 
section  prior  to  July,  1854,  and  while  the  land  belonged  to 
the  United  States.  The  conveyance  of  the  south  third  by 
Ethel  to  Wadhams,  as  above  stated,  was  in  pursuance  of  a 
contract  of  sale  made  by  her  and  her  two  sisters  to  him,  of 
the  entire  section,  for  the  sum  of  $80,000,  which,  assuming 
the  section  contained  just  640  acres,  (the  estimated  quantity 
by  government  survey,)  would  make  $125  per  acre.  The 
section,  however,  contains  646  acres,  being  an  excess  of  six 
acres  over  that  amount.  When  the  note  sued  on  matured, 
the  appellant  declined  to  pay  the  full  amount,  on  the  ground, 
as  he  claimed,  the  land  was  purchased  by  the  acre,  and  as 
the  8.72  acres  of  it  covered  by  the  right  of  way  of  the  Illinois 
Central  was  of  no  value  to  him,  there  was  a  breach  of  appel- 
lee's covenants  in  her  conveyances,  and  a  consequent  failure 
of  consideration  of  the  note  sued  on  to  the  amount'  of  $1090, 
this  sum  being,  as  is  claimed  by  appellant,  the  estimated 
value  of  the  8.72  acres  of  land,  at  $125  an  acre.  After 
some  controversy,  it  was  agreed  that  appellant  should  pay 
to  appellee  the  whole  of  the  note,  excepting  this  balance  of 
$1090,  and  interest  thereon,  which  was  to  be  without  pre- 
judice to  either  party,  and  it  was  accordingly  done.  It  also 
appears  the  said  George  E.  Cook  executed  a  deed  to  the  said 
Catharine  A.  Innes,  bearing  date  August  30,  1880,  of  all  his 
interest  in  so  much  of  the  said  section  17  as  is  occupied  by 
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the  Illinois  Central  railroad,  and  which  is  subject  to  the 
easement  of  said  company.  The  present  suit  is  brought  on 
the  note  maturing  August  19,  18T6,  to  recover  the  above 
balance. 

The  declaration  contains  three  counts, — the  first,  a  special 
count,  setting  out  all  the  facts  as  above  stated ;  the  second, 
a  special  count  on  the  note,  without  setting  out  the  facts 
specially;  third,  the  consolidated  common  count.  To  the 
declaration  the  defendant  filed  three  pleas :  First,  general 
issue ;  second,  that  the  plaintiff  had  failed  to  confirm  the 
sale  of  land  to  the  defendant ;  third,  that  the  consideration 
of  the  note,  to  the  extent  of  the  unpaid  balance,  had  failed, 
by  reason  of  the  Illinois  Central's  right  of  way  over  the  land. 
Issues  were  joined  on  the  first  and  third  pleas,  and  a  demurrer 
was  sustained  to  the  second.  The  cause  was  tried  by  the 
court  without  a  jury,  resulting  in  a  judgment  for  the  plaintiff 
for  the  unpaid  balance  on  the  note,  which,  on  appeal,  was 
affirmed  by  the  Appellate  Court  for  the  First  District,  and 
Wadhams  brings  the  case  here  for  review. 

Messrs.  Holden  &  F arson,  for  the  appellant : 

A  contract  to  convey  land  by  a  good  and  sufficient  warranty 
deed,  is  not  satisfied  by  a  good  and  sufficient  warranty  deed 
which  conveys  no  title,  or  an  incumbered  one.  Conway  v. 
Case,  22  111.  127. 

Where  a  good  title  to  land  is  the  only  consideration  for  a 
note,  and  no  good  or  beneficial  title  can  be  made,  no  recovery 
can  be  had  on  the  note.  This  defence  may  be  availed  of  by 
way  of  a  plea  of  failure  of  consideration,  or  want  of  consid- 
eration, or  by  way  of  recoupment.  Schuchmann  v.  Kncebel, 
27  111.  177;  Streeter  v.  Streeter,  43  id.  163;  Peck  v.  Brewer, 
48  id.  62  ;  White  v.  Sutherland,  64  id.  192  ;  Waterman  v.  Clark, 
76  id.  431;  Oertel  v.  Schrceder,  48  id.  133;  Wilson  v.  Wood, 
27  id.  203. 
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The  consideration  of  the  note  has  failed  to  the  value  of 
the  estate  which  the  defendant  did  not  and  can  not  enjoy. 
Christy  v.  Ogle's  Heirs,  33  111.  298. 

Under  the  evidence  the  title  to  the  right  of  way,  subject 
to  the  easement,  is  worthless,  and  consequently  we  are  enti- 
tled to  recoup  the  purchase  price  paid  for  the  title  free  from 
such  easement.  Major  v.  Dwnnavent,  25  111.  262;  Weber 
v.  Anderson,  73  id.  439 ;  Wood  v.  Kingston  Coal  Co.  48  id. 
356. 

We  are  at  liberty  to  show  just  what  the  consideration  was, 
and  how  it  was  arrived  at,  when  it  was  stated  at  a  gross  sum 
in  the  deed.  Bidders  v.  Riley,  22  111.  109 ;  Booth  v.  Hynes, 
54  id.  363;  Kinzie  v.  Pearson,  2  Scam.  515;  Richardson  v. 
Clow,  8  Bradw.  91;  Belden  v.  Seymour,  8  Conn.  304;  Laivton 
v.  Buckingham,  15  Iowa,  22;  Wilkinson  v.  -Scott,  17  Mass. 
249 ;  Kimber  v.  Ferguson,  7  Minn.  442 ;  Irvine  v.  McKeon, 
23  Cal.  475;  Coles  v.  Solsby,  21  id.  47;  Bingham  v.  Weider- 
ivax,  1  Conn.  514;  McCrea  v.  Purmost,  16  Wend.  460;  Morse 
v.  Shattuck,  4  N.  H.  229. 

As  to  defendant's  right  to  recoup  the  damages  growing  out 
of  the  plaintiff's  inability  to  make  a  title  free  from  incum- 
brance, see  Brigham  v.  Haivley,  17  111.  39  ;  Waterman  v.  Clark, 
76  id.  430 ;  Bross  v.  Cairo  and  Vincennes  R.  R.  Co.  9  Bradw. 
366;   Oertcl  v.  Schroeder,  48  111.  136. 

The  real  consideration  of  the  note  was  the  estate  bought, 
and  not  the  bond  or  covenant  for  title.  Mason  v.  Wait, 
4  Scam.  134;  Hall  v.  Perkins,  4  id.  548;  Schuchmann  v. 
Knoebel,  27  111.  177 ;  Deal  v.  Dodge,  26  id.  460 ;  Davis  v. 
McVickers,  11  id.  328;  Lull  v.  Stone,  37  id.  229. 

Mr.  John  Showalter,  for  the  appellee : 

The  right  of  way  of  a  railroad  corporation,  whether  it  be 
spoken  of  as  an  irrevocable  license,  or  as  an  easement,  is  an 
incumbrance,  merely.  Quimby  v.  Vermont  Central  R.  R.  Co. 
23  Yt.  387;  Richardson  v.  Palmer,  38  N.  H.  212;  Beach  v. 
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Miller,  51  111.  208;  Dobbins  v.  Brown,  12  Pa.  St.  80;  Eawle 
on  Covenants,  79,  100. 

The  grantee  of  an  entire  tract,  part  of  which  is  thus  incum- 
bered, has  his  action  on  the  covenant  against  incumbrances, 
and  the  measure  of  damages  is  the  injury  to  the  market  value 
of  the  entire  tract  by  reason  of  the  incumbrance.  If  there  be 
no  injury,  only  nominal  damages  can  be  recovered.  Steven- 
son  v.  Loehr,  57  111.  509 ;   Weatherbee  v.  Bennett,  2  Allen,  428. 

No  action  lies  on  a  covenant  against  incumbrance  on 
account  of  a  public  easement  over  the  land  conveyed,  the 
purchaser  being  bound  to  take  notice  thereof.  Bailey  v. 
Miltenberger,  31  Pa.  St.  41 ;   Tongue  v.  Spring,  9  Mass.  28.. 

On  the  one  hand  the  incumbrance  is  not  *a  breach  of  the 
covenant,  on  the  other  it  occasions  no  injury  to  the  defendant. 

In  addition  to  the  usual  covenants,  a  deed  may  contain  a 
covenant  as  to  the  quantity  of  ground, — an  engagement,  for 
instance,  that  the  tract  described  contains  a  given  number  of 
acres.  Such  a  covenant  has  no  bearing  upon  the  matter  of 
title.  Neither  do  covenants  for  title  have  any  reference  to 
the  quantity  of  ground  in  the  tract  conveyed.  3  Washburn 
on  Keal  Prop.  (3d  eel.)  418 ;  Eawle  on  Covenants,  (3d  ed.) 
524;  Boxley  v.  Stevens,  31  Mo.  201. 

1  Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Whether  the  Superior  Court  ruled  correctly  in  sustaining 
a  demurrer  to  the  defendant's  second  plea,  is  the  first  ques- 
tion presented  by  the  record  for  determination.  The  allega- 
tion in  the  declaration  which  was  sought  to  be  put  in  issue 
by  the  second  plea,  is  in  these  words  :  "Plaintiff  avers  that 
afterwards,  and  when  she  became  of  age,  to-wit,  on  the  22d 
day  of  August,  1874,  at,  etc.,  plaintiff  made  and  delivered  to 
defendant  her  certain  deed,  wherein  she  did  ratify  the  deed 
first  above  mentioned."  The  plea  alleges  "that  the  plaintiff 
has  failed  to  confirm  the  sale  of  said  land  to  the  defendant." 
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Taking  the  most  liberal  view  of  the  plea,  it  is  certainly  but 
an  argumentative  denial  of  the  allegation  in  the  declaration, 
and  is  defective  for  that  reason.  (5  Eob.  Prac.  208.)  It 
also  fails  to  put  in  issue  so  much  of  the  allegation  to  which 
it  is  pleaded  as  an  answer,  as  charges  that  the  plaintiff,  after 
she  became  of  age,  on  a  specified  day,  executed  and  delivered 
to  the  defendant  a  deed,  wherein,  etc.  The  traverse,  in  this 
respect,  is  too  narrow, — a  well  recognized  fault  in  pleading. 
(Ibid.  205.)  Assuming  that  it  was  not  obnoxious  to  any  of 
the  objections  we  have  just  specified,  it  but  seeks  to  put  in 
issue  a  fact  which  the  plaintiff  would  have  been  bound  to 
prove  under  the  general  issue,  in  order  to  recover  under  the 
first  count  of  the  declaration,  and  such  being  the  case,  the 
plea  therefore  amounted  to  the  general  issue,  and  would,  on 
motion,  have  been  stricken  from  the  files,  and  was  clearly 
bad  on  special  demurrer.  (Ibid.  218.)  The  demurrer,  how- 
ever, was  general,  and  did  not,  therefore,  reach  the  objection 
last  stated.  Whether  the  other  objections  to  the  plea  were 
available  on  general  demurrer,  it  is  not  necessary  to  inquire, 
for,  assuming  they  were  not,  and  that  there  was  therefore  a 
technical  error  in  sustaining  the  demurrer  to  the  plea,  it  is 
clear  the  appellant  has  not  been  thereby  prejudiced,  for  the 
general  issue  was  in,  and  as  effectually  put  in  issue  the 
allegation  in  the  declaration  to  which  the  plea  related  as 
the  plea  itself  possibly  could  have  done,  even  had  it  been 
broader  than  it  was,  and  the  deed  of  confirmation  was  put  in 
evidence  under  the  issue  thus  formed,  so  that  the  very  ques- 
tion raised  by  the  plea,  together  with  the  proofs  in  support 
of  it,  are  directly  presented  by  the  record  before  us.  It  is 
therefore  clear  the  appellant  has  been  deprived  of  no  right 
by  reason  of  sustaining  the  demurrer  to  the  plea. 

The  next  and  the  main  question  presented  for  determi- 
nation arises  upon  certain  propositions  which  the  court  re- 
fused, on  the  trial,  to  hold  as  the  law  applicable  to  the  case. 
Numerous  propositions  were  presented  and  refused,  but  no 
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special  complaint  is  made  of  the  court's  ruling,  except  as  to 
the  first,  third,  fourth  and  fifth  propositions,  all  of  which,  in 
effect,  raise  the  same  question,  and  will  therefore  be  consid- 
ered together.     They  are  as  follows  : 

"1.  That  the  defendant  in  a  suit  on  a  note  given  for  the 
purchase  money  for  land,  having  taken,  in  his  deed  from  the 
plaintiff  of  the  land,  covenants  such  as  the  defendant  has 
from  the  plaintiff  in  this  case,  is  entitled  to  recoup  so  much 
of  the  note  as  represents  the  purchase  money  for  the  land 
the  title  to  which  is  encumbered  by  the  right  of  way  of  the 
Illinois  Central  Eailroad  Company,  where  it  is  shown  that 
the  rights  of  said  company  in  the  right  of  way  render  the 
title  thereto,  subject  to  such  rights,  worthless. 

"3.  That  in  this  case  the  defendant  is  not  precluded  from 
asserting  a  recoupment  of  the  purchase  money  paid  for  the 
land  in  the  right  of  way,  by  reason  of  the  balance  of  the  land 
conveyed  being  benefited  by  the  location  of  the  railroad  upon 
the  right  of  way. 

"4.  That  the  defendant  is  entitled  to  a  credit  on  the  note, 
as  of  its  date,  of  the  value  of  the  estate  of  the  Illinois  Central 
Eailroad  Company  in  the  land  embraced  in  its  right  of  way, 
not  exceeding  the  purchase  price  therefor. 

"5.  That  the  defendant  is  entitled  to  a  credit  on  the  note, 
as  of  its  date,  by  the  way  of  recoupment  of  the  value  of  the 
estate  of  the  Illinois  Central  Railroad  Company  in  the  right 
of  way  occupied  by  it  on  the  land  embraced  in  plaintiff's 
deeds  to  defendant." 

With  respect  to  such  propositions  it  may  be  stated,  in 
general  terms,  they  should  always  state  the  law  applicable  to 
the  case  made  by  the  evidence  and  pleadings,  in  reasonably 
accurate  terms,  otherwise  they  should  not  be  given.  Like 
instructions,  when  mere  abstract  propositions  of  law  not  per- 
tinent to  the  proofs  or  issues  in  the  case,  or  when  based  upon 
a  hypothetical  fact  or  state  of  facts  not  warranted  by  the  evi- 
dence, they  should  be  refused.     Of  the  latter  class  we  regard 
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all  the  above  propositions,  and  the  court  therefore  properly 
refused  them.  They  are  severally  drawn,  with  more  or  less 
distinctness,  upon  the  hypothesis  that  by  the  terms  of  the 
sale  of  this  land  to  appellant  the  consideration  paid  and 
agreed  to  be  paid  was,  in  law  and  in  fact,  apportioned  and 
divided  into  as  many  distinct  and  equal  sums  as  there  were 
acres  of  ground,  and  that  these  distinct  and  equal  sums  were 
severally  paid,  and  agreed  to  be  paid,  for  the  several  acres 
contained  in  the  entire  tract,  and  that  upon  the  failure  of 
title  to  any  one  or  more  acres  of  the  land,  the  appellant,  by 
operation  of  law,  became  exonerated  from  the  payment  of  so 
much  of  the  consideration  as  appertained  or  belonged  to  the 
acre  or  acres  of  land  the  title  of  which  had  so  failed, — or, 
more  shortly  put,  they  are  drawn  upon  the  theory  that  the 
tract  of  land  was  not  sold  as  an  entirety,  but  that  in  law  and 
in  fact  there  was  a  several  sale  of  each  acre,  or  a  sale  by  the 
acre,  of  the  entire  tract,  for  $125  an  acre.  Following  this 
idea  with  considerable  warmth,  and  apparently  great  confi- 
dence, to  its  logical  results,  appellant  very  naturally  reaches 
the  conclusion  that  whether  the  facts  in  this  case  be  regarded 
as  showing  a  failure  of  title  to  8.72  acres  occupied  by  the 
railroad,  or  a  mere  easement  thereon  of  indefinite  duration, 
thereby  rendering  it  worthless  as  a  distinct  property,  the  loss 
is  the  same  in  either  case,  and  the  consideration  of  the  note 
has  therefore  failed  to  the  extent  of  the  amount  agreed  to  be 
paid  for  that  part  of  the  land,  namely,  $1090,  being  the  bal- 
ance on  the  note  for  which  this  suit  is  brought.  Now,  it  is 
hardly  necessary  to  say,  if  this  postulate,  upon  which  appel- 
lant's entire  argument  is  based,  has  no  foundation  in  the 
record,  all  conclusions  drawn  from  it  must  fall  with  the  pos- 
tulate itself.  But  before  passing  upon  this  question,  let  us 
see  what  the  general  rules  of  law  are  relating  to  quantity  or 
acreage  upon  the  sale  of  a  tract  of  land. 

The  general  rule  unquestionably  is,  that  where  a  tract  of 
land  is  sold  for  a  sum  in  gross,  by  its  proper  numbers,  as 
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indicated  by  the  government  survey,  or  by  any  other  specific 
description  by  which  its  exact  boundaries  are  or  may  be 
determined,  the  boundaries  to  be  thus  ascertained,  in  case  of 
a  discrepancy,  will  control  the  description  as  to  the  quantity 
or  number  of  acres,  and  in  such  case  neither  the  purchaser 
nor  the  vendor  will  have  a  remedy  against  the  other  for  any 
excess  or  deficiency  in  the  quantity  stated,  unless  such  excess 
or  deficiency  is  so  great  as  to  raise  a  presumption  of  fraud. 
(Jackson  v.  Moore,  6  Cow.  717 ;  Noble  v.  Googins,  99  Mass. 
231.)  It  may  be  stated  as  a  limitation  on  the  above  propo- 
sition, that  assuming  the  parties  to  be  acting  in  good  faith, 
and  that  there  has  been  no  fraudulent  misrepresentation  of 
any  kind,  upon  a  sale  of  an  entire  tract  of  land  by  metes  and 
bounds,  for  a  gross  sum,  neither  party  will  be  bound  by  a 
statement  as  to  the  quantity  or  number  of  acres  contained 
in  the  tract,  except  where  such  statement  is  expressly,  or  by 
necessary  implication,  made  the  essence  of  the  contract.  Of 
course,  where  the  seller  warrants  the  tract,  either  expressly 
or  by  necessary  implication,  to  contain  a  certain  number  of 
acres,  or,  which  amounts  to  the  same  thing,  where  the  sale 
is  by  the  acre,  and  the  seller  makes  a  misrepresentation  as 
to  the  number,  the  latter  will,  as  in  any  other  case  of  a  breach 
of  contract,  be  liable,  and  in  an  action  by  him  for  the  purchase 
money  the  amount  of  the  deficit  at  the  contract  price  may  be 
recouped.     Waterman  v.  Clark,  76  111.  428. 

Keeping  in  view  these  well  recognized  principles,  let  us 
look  at  the  rights  of  the  parties  to  this  litigation  in  the  light 
of  the  facts  already  appearing,  and  such  as  will  be  developed 
by  the  further  consideration  of  the  case.  As  Cook  excepted 
from  the  operation  of  his  deed  to  Innes,  the  father  of  Ethel, 
all  this  land  in  said  section  17  covered  by  the  railroad  com- 
pany's right  of  way,  including  the  8.72  acres  in  question,  it 
follows  she  had  no  title  to  that  part  of  the  south  third  of  the 
section  at  the  time  of  the  conveyance  by  herself  and  mother  to 
appellant,  on  the  19th  of  August,  1873,  as  heretofore  stated, 
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nor  did  she  have  any  title  to  it  at  the  time  of  her  deed  of  con- 
firmation to  him  after  she  attained  her  majority.  It  follows, 
therefore,  that  the  covenants  in  both  those  deeds  for  title, 
and  against  incumbrances,  were  broken  on  the  delivery  of 
those  deeds,  and  the  appellant  thereby  acquired  an  imme- 
diate right  of  action ;  and  the  fact  that  appellant  knew,  at 
the  time  these  deeds  were  respectively  delivered,  there  was  a 
defect  in  the  title  as  to  so  much  of  the  land  as  was  occupied 
by  the  railroad,  makes  no  difference  in  this  respect.  (Beach 
v.  Miller,  51  111.  206.)  Before  any  steps,  however,  had  been 
taken  by  appellant  to  enforce  this  liability,  to-wit,  on  the  30th 
of  August,  1880,  Cook,  as  we  have  already  seen,  conveyed 
to  Mrs.  Catharine  A.  Innes,  appellee's  mother,  by  quitclaim 
deed,  all  his  interest  in  the  land  occupied  by  the  railroad  in 
said  section  17,  which,  of  course,  included  the  8. 72  acres  in 
question.  The  effect  of  this  conveyance,  as  we,  hold,  was  to 
confer  upon  appellant,  by  way  of  estoppel,  the  legal  title  to 
this  8.72  acres  of  land,  subject  to  the  easement  of  the  rail- 
road company.  (Beach  v.  Miller,  supra.)  Now,  if  the  effect 
of  the  occupation  and  permanent  use  of  the  railroad  strip  is 
to  be  limited  exclusively  to  the  8.72  acres  in  question,  then 
it  is  clear  the  appellant  has  sustained  a  substantial  injury 
by  reason  of  the  easement ;  but  if,  on  the  other  hand,  the 
occupation  and  permanent  use  of  this  land  for  railroad  pur- 
poses are  to  be  considered  with  reference  to  the  whole  tract 
viewed  as  an  entirety,  then  it  is  equally  clear  appellee  is  only 
technically  liable  for  a  nominal  sum,  for  it  is  very  obvious, 
from  the  testimony,  the  value  of  the  land,  considered  as  an 
entirety,  was  and  is  greatly  enhanced  by  reason  of  the  rail- 
road being  located  and  operated  where  it  is. 

This  brings  us  to  a  consideration  of  the  question  whether 
there  is  anything  in  the  record  that  warrants  appellant's 
assumption,  throughout  the  entire  argument,  that  this  land 
was  sold  to  him  by  the  acre.  Looking  at  this  question  as 
one  merely  of  fact,  we  might  content  ourselves  by  saying  that 
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it  has  been  conclusively  settled  against  him  by  the  affirmance 
of  the  judgment  in  the  Appellate  Court.  But  inasmuch  as 
the  refused  propositions  of  law  above  cited  were  asked  upon 
the  hypothesis  that  the  sale  of  the  land  was  by  the  acre,  and 
not  as  an  entirety,  it  is  not  improper  to  inquire,  with  some 
particularity,  upon  what  the  hypothesis  in  question  is  based ; 
for  if,  in  legal  contemplation,  there  is  no  legitimate  proof 
tending  to  establish  it,  it  is  clear  the  propositions  in  question 
were  properly  refused.  In  every  sale  and  transfer  of  land 
from  one  adult  person  to  another,  where  the  parties  are  capa- 
ble of  contracting,  there  is  of  necessity  a  provisional  or  ante- 
cedent agreement  fixing  the  terms  and  conditions  upon  which 
the  transfer  is  to  be  made.  This  agreement,  as  a  general 
rule,  with  us,  is  merely  verbal,  but  it  is  often  in  writing.  It 
was  in  writing  in  this  case,  and  of  course  the  writing  affords 
the  only  competent  evidence  of  what  that  agreement  was. 

As  already  appears,  the  appellee  and  her  two  sisters  made 
a  joint  sale  to  the  appellant  of  the  entire  section.  The  con- 
tract of  sale,  as  just  stated,  is  in  writing,  and  bears  the  same 
date  as  appellee's  first  deed  to  appellant,  namely,  August  19, 
1873,  and  the  two  instruments  are  but  parts  of  the  same 
transaction.  By  reference  to  the  contract  itself,  we  find  that 
after  setting  forth  the  names  of  the  respective  parties,  it 
proceeds  in  these  words :  "The  party  of  the  first  part  sell, 
and  hereby  agree  to  convey,  by  good  and  sufficient  warranty 
deed  or  deeds,  to  the  party  of  the  second  part,  (and  furnish 
abstract  showing  good  and  sufficient  title,)  the  following 
described  land,  to-wit :  Section  seventeen  (17),  township 
thirty-six  north,  range  fourteen  (14)  east,  of  the  3d  P.  M., 
in  Cook  county,  Illinois,  for  the  sum  of  eighty  thousand  dol- 
lars ($80,000),  which  the  party  of  the  second  part  agrees  to 
pay,"  etc.  This  contract  nowhere  contains  the  slightest  inti- 
mation that  the  land  was  sold  by  the  acre,  but  on  the  con- 
trary, as  appears  above,  it  shows  beyond  all  cavil  it  was  sold 
as  an  entirety,  for  the  gross  sum  of  $80,000.     On  turning  to 
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the  deed  of  appellee  and  her  mother,  to  appellant,  for  her 
third  of  the  land,  we  find-  that  it  recites,  in  substance,  that 
they,  for  the  consideration  of  $26,666.66,  thereby  conveyed 
to  him  "all  the  following  described  lot,  piece  or  parcel  of 
land,  situated  in  the  county  of  Cook  and  State  of  Illinois, 
and  known  and  described  as  follows,  to-wit :  The  south  one- 
third  (J)  of  section  seventeen  (17),  township  thirty-six  north, 
range  14  east,"  etc.  This  deed,  so  far  from  showing  a  con- 
veyance of  land  at  a  specific  sum  an  acre,  does  not  so  much 
as  contain  the  word  acre  or  acres  in  it.  So  of  appellee's  deed 
of  confirmation  of  August  22,  1874.  In  short,  these  deeds 
and  the  above  contract  show  conclusively  there  is  not,  in 
contemplation  of  law,  the  slightest  foundation  for  the  claim 
of  appellant  that  the  land  was  sold  by  the  acre.  The  fact 
that  appellant  was  permitted  to  swear,  on  the  trial,  the  land 
was  so  sold,  can  make  no  difference  in  that  respect.  The 
real  contract  was  reduced  to  writing,  and  it  can  not  therefore 
be  contradicted  or  limited  in  that  manner.  It  is  a  familiar 
doctrine  that  parol  evidence  is  inadmissible  for  such  a  pur- 
pose, and  the  fact  it  was  improperly  admitted  can  make  no 
difference  here. 

Upon  the  record  before  us  we  assume  the  Appellate  Court 
must  have  found,  as  matters  of  fact  and  of  law,  that  the  land 
was  sold  as  an  entirety,  for  a  gross  sum ;  that  appellant,  by 
means  of  the  several  conveyances  heretofore  mentioned,  ac- 
quired, before  the  commencement  of  this  suit,  the  legal  title 
to  the  whole  of  the  land  purchased  of  appellee,  subject  to  the 
easement  of  the  Illinois  Central  Kailroad  Company;  that 
while  the  existence  of  this  easement  was  a  technical  breach 
of  appellee's  covenants  against  incumbrances,  and  conse- 
quently entitled  appellant  to  nominal  damages,  yet  its  effect 
upon  the  land,  considered  as  an  entirety,  enhanced  rather 
than  diminished  its  value,  so  that  appellant  was  really  bene- 
fited rather  than  injured  by  it.  In  all  these  findings  we  fully 
concur  with  the  Appellate  Court,  and  in  so  far  as  they  are 
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findings  of  fact,  they  are  conclusive  on  this  court,  whether 
we  were  satisfied  or  not. 

Had  the  appellant  seen  proper,  under  these  circumstances, 
to  have  brought  an  original  action  for  the  technical  breach 
of  the  covenants  against  incumbrances,  he  would  have  been 
entitled  to  nominal  damages,  merely,  which  might  well  have 
been  fixed  at  a  single  cent.  He  elected,  however,  to  set  up 
this  right  of  action  as  a  defence  to  the  present  suit.  It  is 
relied  on  to  support  appellant's  third  plea,  which  is  a  plea  of 
total  failure  of  consideration  of  the  note  as  to  the  unpaid 
balance  for  which  the  suit  was  brought.  The  proofs  clearly 
do  not  sustain  this  statutory  defence,  as  we  have  just  seen. 
We  say  statutory,  for  by  the  common  law  such  a  plea  to  a 
promissory  note  is  not  admissible  at  all.  Our  statute,  how- 
ever, with  certain  limitations,  allows  the  defendant  in  such 
an  action  to  interpose  as  a  defence  either  a  want  of  consider- 
ation or  a  total  or  partial  failure  of  consideration.  Now, 
these  are  three  distinct  defences,  and  to  be  made  available 
they  must  be  pleaded  specially.  The  defendant  is  not  per- 
mitted to  set  up  one  of  those  defences  in  his  plea,  and  prove 
another  under  it.  If  there  has  been  only  a  partial  failure  of 
the  consideration,  as  was  the  case  here,  and  that  a  mere 
nominal  sum,  it  should  have  been  pleaded,  so  far  as  the  third 
plea  is  concerned,  as  a  partial  defence  to  the  action,  so  as  to 
have  enabled  the  plaintiff,  in  case  no  other  plea  had  been 
filed,  to  have  taken  judgment  as  to  the  part  not  answered  by 
the  plea.  On  the  other  hand,  under  a  plea  of  total  failure  of 
consideration,  the  defendant  will  not  be  permitted  to  show  a 
partial  failure,  or  that  the  instrument  was  given  without 
consideration.  All  these  positions  are  fully  sustained  by  the 
authorities.  The  plea  in  question  being  one  of  total  failure 
of  consideration,  as  already  said,  the  proofs  did  not  sus- 
tain it. 

If  it  be  suggested  that  the  plea  in  question  is  a  mere  plea 
of  recoupment,  and,  as  such,  appellant's  damages  were  prov- 
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able  under  it  whether  they  existed  to  the  extent  claimed  by 
the  plea  or  not,  we  submit  the  authorities  do  not  sustain  the 
position.  Becoupment,  in  its  strict  common  law  sense,  is  a 
mere  reduction  of  the  damages  claimed  by  the  plaintiff,  by 
proof,  under  the  general  issue,  of  mitigating  circumstances 
connected  with  or  growing  out  of  the  transaction  upon  which 
the  plaintiff's  claim  is  based,  showing  that  it  would  be  con- 
trary to  equity  and  good  conscience  to  suffer  the  plaintiff  to 
recover  the  full  amount  of  his  claim.  (5  Bob.  Prac.  265.) 
But  the  same  object  is  sometimes  attained  where  it  is  sup- 
posed the  defendant's  damages  are  equal  "to  or  in  excess  of 
the  plaintiff's  demand,  by  setting  up  the  mitigating  circum- 
stances in  a  special  plea  in  bar  of  the  plaintiff's  entire  cause 
of  action,  without  pleading  the  general  issue  at  all.  Water- 
man v.  Clark  et  al.  supra,  affords  an  instance  o£  a  plea  of  this 
character,  yet  it  is  well  settled  a  partial  reduction  of  damages 
can  not  be  shown  under  a  plea  of  this  kind,  (7  Wait's  Actions 
and  Defences,  555,)  no  more  than  a  partial  failure  of  consid- 
eration can  be  shown  under  a  plea  of  total  failure,  or  vice 
versa.  While,  by  reason  of  the  general  issue  having  been 
filed,  there  can  be  no  question  as  to  the  appellant's  right  to 
recoup,  in  this  case,  to  the  extent  warranted  by  the  proofs, 
yet  it  is  manifest  the  allowance  of  merely  nominal  damages 
being  all  that  he  is  entitled  to,  would  make  no  appreciable 
difference  in  the  amount  of  the  judgment.  A  cent  the  one 
way  or  the  other  would  certainly  make  no  practical  difference, 
and  the  maxim,  cle  minimis  non  curat  lex,  applies. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Leroy  B.  Firman 

v. 
Helen  Firman. 

Filed  at  Ottawa  January  23,  1884. 

1.  Pbactice — postponing  hearing  in  chancery — of  the  grounds  therefor. 
In  a  suit  in  chancery  pending  in  the  circuit  court  of  Cook  county,  the  clef  end- 
ant's  solicitor  was  notified,  on  January  31,  that  the  cause  would  be  heard  on 
February  2  following,  on  which  latter  day  he  entered  a  motion  to  postpone 
the  hearing  five  days,  to  enable  him  to  examine  the  testimony  and  papers, 
and  prepare  for  trial,  which  was  denied.  It  did  not  appear  from  the  affidavit 
in  support  of  the  motion  that  the  solicitor  was  engaged  during  that  time  in 
any  other  court,  and  no  reason  was  shown  why  he  could  not  examine  the 
evidence  and  be  ready  between  the  time  of  the  notice  and  the  time  appointed 
for  the  hearing,  there  being  nothing  complicated  in  the  case:  Held,  that 
there  was  no  error  .in  overruling  the  motion. 

2.  Alimony — of  the  reasonableness  of  the  amount.  After  a  decree  of 
divorce  in  favor  of  a  wife,  against  her  husband,  for  extreme  and  repeated 
cruelty,  which  gave  her  the  custody  of  the  four  children  of  the  marriage, 
aged,  respectively,  eight,  eleven,  fourteen  and  seventeen  years,  the  court 
awarded  to  complainant,  as  alimony,  for  the  support  of  herself  and  children, 
until  the  further  order  of  the  court,  the  use  of  the  homestead,  valued  at 
about  $6000,  and  the  furniture  and  household  goods,  valued  at  about  $1500, 
and  in  addition  thereto  $60  per  month,  or  $720  per  annum.  The  proof 
taken,  on  reference  to  the  master,  was  conflicting  as  to  the  means  and  finan- 
cial ability  of  the  defendant.  In  addition  to  the  homestead,  it  appeared 
he  owned  three  brick  buildings,  valued  at  from  $6900  to  $9937,  which  were 
incumbered  about  $6000,  and  other  real  estate  of  the  value  of  about  $800, 
including  land  in  Missouri,  and  forty-seven  shares  in  the  Chicago  Telephone 
Company,  of  $100  per  share,  the  market  value  of  which  was  above  par,  and 
$3000  of  stock  in  the  Illinois  Central  Telephone  Company,  and  that  he  was 
receiving  an  annual  salary  of  $2700,  and  that  the  rental  value  per  annum  of 
the  three  brick  buildings  was  about  $1000.  It  also  appeared  that  he  owed 
debts,  aside  from  the  incumbrances  on  his  lots,  of  about  $15,000:  Held, 
that  in  view  of  the  defendant's  financial  condition,  the  alimony  allowed  was 
not  unreasonable. 

3.  Solicitoe's  fee — in  suit  for  divorce.  On  a  bill  for  divorce  by  a  wife 
against  her  husband,  where  the  ground  of  divorce  charged  was  cruelty,  and 
two  trials  were  had  by  a  jury,  but  there  was  nothing  in  the  case  to  call  for  a 
long  and  protracted  trial,  and  the  evidence  as  to  the  value  of  the  solicitor's 
services  was  conflicting,  the  court  required  the  defendant  to  pay  the  wife's 
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solicitor  $300  in  addition  to  a  sum  before  paid,  making  $600  in  all,  and  de- 
creed to  the  solicitor  a  tract  of  land  in  Missouri  worth  at  least  $320,  and 
this  court  affirmed  the  decree,  except  so  far  as  it  gave  the  tract  of  land,  in 
which  respect  it  was  modified. 

4.  Costs — apportionment  of  costs,  when  unnecessarily  made.  After  a 
defendant  in  a  suit  for  divorce  had  withdrawn  his  answer  and  allowed  a 
default  to  be  taken  against  him,  only  reserving  the  right  to  contest  the  case 
in  respect  to  alimony,  solicitor's  and  other  fees,  the  complainant  made  $342.15 
costs  for  master's  and  reporter's  fees. ,  It  appeared  that  much  of  the  evidence 
had  no  proper  place  in  the  record,  and  might  have  been  dispensed  with. 
The  court  below  required  the  defendant  to  pay  all  these  costs,  but  this  court, 
on  appeal,  modified  the  decree  by  requiring  the  defendant  to  pay  only  one- 
half  of  that  amount. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;   the  Hon.  T.  A.  Moran,  Judge,  presiding. 

This  was  a  bill  for  divorce,  filed  by  Helen  Firman  on 
March  25,  1880,  against  Leroy  B.  Firman,  on  the  ground 
of  extreme  and  repeated  cruelty,  and  for  the  custody  of  the 
children  of  the  marriage,  and  for  alimony.  The  defendant 
answered,  denying  the  alleged  acts  of  cruelty  and  other  ill- 
usage.  On  June  12,  1880,  complainant  filed  a  supplemental 
bill,  charging  other  and  various  acts  of  violence  and  ill-treat- 
ment by  the  defendant,  all  of  which  the  answer  denied,  to 
which  answers  replications  were  filed.  A  trial  was  had,  re- 
sulting in  a  verdict  for  the  defendant.  This  was  set  aside, 
and  a  new  trial  granted.  In  February,  1882,  the  case  was 
again  tried,  but  the  jury  failed  to  agree.  On  March  22,  1882, 
the  defendant  withdrew  his  answer,  when  his  default  was 
taken,  and  upon  proof  in  open  court  the  defendant  was  found 
guilty  as  charged,  and  a  decree  of  divorce  granted.  The 
question  of  solicitor's  fees  and  disbursements,  and  all  ques- 
tions concerning  alimony  and  the  title  to  property  then  in 
complainant  or  described  in  any  deeds  held  in  escrow,  were 
reserved,  and  the  matters  referred  to  the  master  in  chancery 
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to  take  evidence  on  the  questions  so  reserved,  to  be  reported 
to  the  court. 

The  following  is  a  fair  statement  of  the  defendant's  assets, 
as  shown  by  testimony  taken  in  his  behalf : 

Homestead,  330  "Walnut  street,       ....  $6,500 

Three  brick  houses,    ------  6,900 

Half  lot  at  Austin,         ------  25 

Half  of  seven  lots  in  Hyde  Park,         -         -         -  500 

Missouri  land,  say  from  $300  to  $800,    -  800 

Forty-seven  shares  Chicago  telephone  stock,       -  4,700 

Thirty  shares  Illinois  Central  stock,       -         -         -  3,000 

Household  furniture, 1,500 


Total, $23,925 

By  the  same  testimony  his  liabilities  were  shown  to  be  as 

follows : 

Incumbrances  on  three  brick  houses,      -  $4,000 

"              on  same  for  back  interest,     -         -  2,250 

Indebtedness  to  E.  B.  Chandler  &  Co.     -         -         -  4,000 

to  E.  B.  Chandler,  individually,       -  500 

to  Knickerbocker  &  Holdom,      -         -  1,200 

to  Northwestern  Nat.  Bank,    -         -  1,000 

to  George  C.  Christian,       ...  800 

Dickinson  &  Firman  debts,       ....  8,000 


Total, $21,750 

The  summary  of  defendant's  assets,  from  complainant's 
testimony,  is  as  follows : 

Three  brick  houses  and  lots  on  Walnut  street,       -    $9,937 
Stock  in  Chicago  Telephone  Company,        -         -  6,100 

Stock  in  Illinois  Central  Telephone  Company,         -       3,000 

Total, $19,037 

Deduct  mortgages*  on  the  three  houses,      -       5,800 

Balance, $13,237 

5—109  III. 
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The  annual  income  of  defendant  is  as  follows : 

Salary, $2,700 

Eent  of  three  houses,        -  1,089 

Income  on  Chicago  telephone  stock,        -         -  -          376 

Income  on  Illinois  Central  telephone  stock,         -  240 


Total, $4,415 

Deduct  int.  on  $4000  loan,         -  $240 

Int.  on  $1800  loan,  7  per  cent,  -  -  -  126 
Taxes  on  three  houses,  say,  -  -  -  150 
Eepairs  and  insurance,  say,   -         -         -         -    100 

- —  616 


Balance,         - $3,799 

It  appears  that  the  title  to  the  homestead  and  the  Mis- 
souri land  was  in  the  complainant,  defendant  having  caused 
the  conveyances  thereof  to  be  made  to  her. 

Mr.  Geo.  C.  Christian,  for  the  appellant : 

The  decree  is  wrong  in  the  allowance  of  solicitor's  fees. 
The  amount  was  excessive  for  the  work  done,  and  much  was 
done  which  was  wholly  unnecessary.  Foss  v.  Foss,  100  111. 
581 ;  Wilson  v.  Wilson,  102  id.  297 ;  Ross  v.  Ross,  78  id.  402 
Dinet  v.  Eigenmann,  80  id.  274;  Stewartsonv.  Stewartson,  15 
id.  145;  VonGlahn  v.  VonGlahn,  46  id.  135;  Bobbins  v 
Bobbins,  101  id.  417;  Becker  v.  Becker,  79  id.  532;  Wight 
many.  Wight-man,  45  id.  167;  Andrews  v.  Andrews,  69  id 
609;  Draper  v.  Draper,  68  id.  17;  Blake  v.  Blake,  70  id 
618;  Same  case,  80  id.  523;  Bussell  v.  Russell,  4  Greene 
(Iowa,)  26 ;   Williams  v.  Williams,  29  Wis.  517. 

Mr.  D.  W.  Jackson,  for  the  appellee : 

The  material  questions  (alimony  and  solicitor's  fees)  in- 
volved various  subsidiary  matters,  such  as,  first,  the  resources 
of  the  husband ;  second,  the  extent  of  his  delictum;  third,  the 
necessities  of  the  injured  wife ;  fourth,  the  rank  in  life  of  the 
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parties ;  fifth,  the  number  and  ages  of  the  children ;  and 
sixth,  the  extent,  character  and  value  of  the  services  rendered 
by  the  solicitor  for  the  wife.  These  were  all  necessary  ques- 
tions to  be  considered.     Bergen  v.  Bergen,  22  111.  187. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  divorce.  No  question  is  raised  as  to 
the  decree  awarding  the  divorce,  but  it  is  claimed  by  the 
defendant  in  the  bill  that  the  decree,  as  respects  alimony, 
solicitor's  fees,  the  master's  and  reporter's  fees,  is  erroneous. 

On  the  day  the  cause  was  set  for  a  hearing,  (February  2, 
1883,)  counsel  for  defendant  entered  a  motion  to  postpone 
the  hearing  five  days,  to  enable  him  to  examine  the  testimony 
and  prepare  for  trial.  This  motion  the  court  overruled.  On 
January  31  defendant's  attorney  was  notified  that  the  cause 
would  be  heard  February  2,  and  it  does  not  appear,  from  the 
affidavit,  that  he  was  engaged  during  that  time  in  any  other 
court,  and  no  reason  is  shown  why  he  could  not  examine  the 
evidence  and  be  ready  for  trial  between  the  time  he  received 
notice  and  the  day  the  cause  was  set  for  a  hearing.  There 
was  nothing  complicated  in  regard  to  the  case  which  required 
a  long  time  to  prepare  for  a  hearing,  and  so  far  as  appears 
from  the  record,  the  decision  of  the  court  upon  this  point  was 
not  unreasonable,  and  could  result  in  no  injury  to  the  de- 
fendant. 

In  the  final  decree  the  complainant  was  awarded  the  cus- 
tody of  the  four  children,  aged,  respectively,  seventeen,  four- 
teen, eleven  and  eight  years.  She  was  decreed  the  use  of 
the  homestead  until  the  further  order  of  the  court.  The  fur- 
niture and  household  goods  were  decreed  to  her  as  her  own 
separate  property,  and  in  addition  the  defendant  was  decreed 
to  pay  her  $60  per  month  alimony,  from  February  1,  1883, 
payable  on  the  fifteenth  of  each  month.  It  appears  from 
the  testimony,  that  defendant  receives  a  salary  of  $2700  per 
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annum :  he  receives  the  rents  from  three  buildings  in  Chi- 
cago, and  an  income  of  a  certain  amount  from  stocks  owned 
by  him.  In  view  of  the  financial  condition  of  defendant,  and 
his  income,  we  do  not  regard  $720  per  annum  an  excessive 
allowance  for  the  support  of  complainant,  and  for  the  sup- 
port and  education  of  the  four  children.  When  the  children 
arrive  at  a  suitable  age  to  support  themselves,  it  may  then  be 
proper  for  the  circuit  court,  upon  a  proper  showing,  to  modify 
the  order  and  make  a  reduction  of  the  amount  required  to  be 
paid,  but  for  the  present  we  do  not  regard  the  amount,  in 
view  of  all  the  facts  and  circumstances  of  the  case,  too  high. 
As  to  complainant's  solicitor's  fees,  previous  to  the  rendi- 
tion of  the  final  decree  $300  had  been  paid  by  defendant, 
and  the  court  decreed  the  further  payment  of  $300  within 
four  months,  and  also  decreed  that  one  hundred  and  sixty 
acres  of  land  in  Barton  county,  Missouri,  be  devoted  to  the 
same  purpose.  This  land  belonged  to  the  defendant,  but  the 
title  was  in  the  name  of  complainant.  She  had,  however, 
made  a  deed  to  the  defendant  conveying  the  land  to  him,  but 
it  was  held  in  escrow  in  the  hands  of  Mr.  Black,  to  be  deliv- 
ered upon  certain  conditions  named  in  a  written  agreement 
entered  into  between  the  parties.  The  evidence  is  not  very 
clear  as  to  the  value  of  the  land,  but  it  seems  to  be  worth  at 
least  $320,  which  would  make  $920  awarded  to  the  solicitor 
for  complainant  by  the  decree.  The  testimony  in  regard  to 
the  value  of  the  services  of  the  solicitor  for  complainant  is 
not  harmonious.  He  called  several  attorneys,  who  testified 
that  the  services  (taking  the  statement  of  the  solicitor  as  to 
the  amount  of  labor  to  be  correct)  were  worth  from  $1500  to 
$2000,  while  on  the  other  hand,  taking  as  a  basis  for  the 
services  rendered  the  evidence  of  the  solicitor  for  defendant, 
it  was  proven  by  a  number  of  witnesses  that  the  services  were 
worth  only  from  $400  to  $500.  The  cause  was  tried  twice 
before  a  jury,  but  there  was  nothing  involved  in  the  case 
which  could  make  a  long  and  protracted  trial.     The  charge 
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in  the  bill  was  cruel  treatment,  and  so  far  as  is  disclosed  by 
the  evidence  contained  in  the  record,  no  reason  is  perceived 
which  would  render  it  necessary  to  consume  more  than  four 
or  five  days  on  either  trial.  One  of  the  solicitors  for  the 
defendant  testified  that  all  the  work  done  by  the  attorney  for 
complainant,  from  the  preparation  of  the  bill  to  and  including 
the  decree,  should  not  have  occupied  him  exceeding  twenty 
days,  "and  the  average  lawyer  at  the  bar  could  readily  have 
disposed  of  it  in  less  time."  This,  at  $25  per  day,  which 
the  evidence  tends  to  show  was  reasonable  for  the  labor  per- 
formed in  this  case,  would  make  the  amount  $500.  Another 
witness,  who  had  been  engaged  in  all  the  trials  as  solicitor  for 
defendant,  testified  that  a  lawyer  of  ordinary  ability  could  have 
done  all  the  labor  in  the  case,  from  the  filing  of  the  bill  down, 
in  fourteen  days,  which,  at  $25  per  day,  (the  value  of  the  ser- 
vices for  fourteen  days,)  would  make  $350.  We  are  not,  how- 
ever, disposed  to  place  as  low  an  estimate  upon  the  services 
rendered  as  might  be  done  from  this  testimony,  but  we  are 
satisfied,  after  a  careful  examination  of  all  the  evidence,  that 
the  amount  allowed  by  the  circuit  court  was  too  large.  We 
are  disposed  to  approve  the  allowance  of  $300  named  in  the 
decree,  in  addition  to  the  $300  which  had  previously  been 
paid,  but  the  decree,  in  so  far  as  it  gives  the  land  in  Barton 
county,  Missouri,  to  the  solicitor  for  the  complainant,  will 
have  to  be  reversed.  In  so  far  as  that  land  is  concerned, 
the  decree  will  be  modified,  requiring  the  custodian  of  the 
deed  to  deliver  it  to  defendant.  Indeed,  we  are  aware  of  no 
authority  which  would  sanction  a  decree  awarding  a  tract  of 
land  to  a  solicitor  for  services  in  a  case  of  this  character. 

The  court  also  required  the  defendant  to  pay  $342.15  for 
master's  and  reporter's  fees.  After  the  second  trial  of  the 
cause  the  defendant  withdrew  his  answer,  and  allowed  a  de- 
fault to  be  entered,  but  reserved  the  right  to  contest  the  case 
in  so  far  as  alimony,  solicitor's  fees,  and  other  fees  were  con- 
cerned.    The  $342.15  objected  to  by  the  defendant  was  all 
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incurred  after  the  default,  and  it  is  obvious,  upon  an  exam- 
ination of  the  evidence,  that  much  of  it  has  no  proper  place 
in  the  record,  and  might  have  been  dispensed  with.  After 
default,  one  or  two  witnesses,  to  establish  the  cruel  treat- 
ment, were  ample  to  establish  that  fact.  The  only  other  ques- 
tion that  could  arise  was  as  to  the  proper  amount  of  alimony 
to  be  allowed.  This,  of  course,  necessitated  an  inquiry  in 
regard  to  the  property  and  income  of  the  defendant.  If  he, 
upon  examination,  failed  or  refused  to  give  a  full  and  fair 
statement,  then  resort  might  be  had  to  other  evidence.  But 
an  inquiry  of  this  character  could  not  in  reason  result  in  an 
expending  of  the  amount  ordered  to  be  paid.  It  is  true,  as  a 
general  rule,  in  chancery  cases,  the  disposition  of  costs  is  a 
matter  resting  in  the  sound  discretion  of  the  court,  and  on 
appeal  the  discretion  of  the  circuit  court  will  not  be  reviewed 
unless  that  discretion  has  been  abused ;  but  here  it  is  mani- 
fest that  the  discretion  of  the  court  was  not  properly  exer- 
cised, and  we  think  it  should  be  revised. 

The  decree  will  be  modified,  requiring  only  one-half  of  the 
amount  to  be  paid  by  the  defendant.  In  all  other  respects, 
aside  from  this  modification,  and  the  modification  in  regard 
to  the  land  in  Barton  county,  Missouri,  heretofore  indicated, 
the  decree  we  regard  as  correct,  and  it  will  be  affirmed. 

Decree  reversed  in  part  and  in  part  affirmed. 

Mr.  Justice  Dickey  :  I  concur  in  the  reversal  of  this  decree, 
upon  the  ground  that  it  was  error  to  take  from  appellant  his 
land  in  Missouri.  I  do  not  concur  in  what  is  said  about  the 
length  of  time  occupied  in  the  proceedings,  being  unreason- 
able, nor  in  the  modification  of  the  decree  as  to  costs.  It 
does  not  appear  to  my  mind  that  appellee  was  responsible 
for  the  length  of  the  proceedings  in  any  greater  degree  than 
was  appellant.  The  same  may  be  said  as  to  the  amount  of 
the  costs.  I  agree  that  where  the  discretion  vested  in  the 
trial  court  has  palpably  been  abused,  the  same  may  be  re- 
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viewed  here.  In  this  case,  so  far  as  I  can  see,  there  is  no 
such  abuse  of  discretion  of  that  court.  Appellant  did  not 
specifically  object  to  any  of  the  costs  as  unnecessary,  or  call 
upon  the  court  below  to  adjudge  in  regard  to  the  same.  I 
think  the  cause  should  be  remanded,  that  these  matters  be 
adjusted  in  the  lower  court.  "Without  the  aid  of  a  master, 
this  court,  as  I  think,  is  not  well  adapted  to  the  examination 
of  bills  of  costs  in  the  lower  court. 


The  Washburn  &  Moen  Manufacturing  Company 

v. 
The  Chicago  Galvanized  Wire  Fence  Company. 

Filed  at  Ottawa  January  23,  1884. 

1.  Parol  evidence — in  contradiction  of  written  contract — as  to  whom 
the  rule  obtains.  The  rule  that  the  terms  of  a  written  contract  must  be  shown 
by  the  writings  alone,  and  that  oral  testimony  exhibiting  the  various  negotia- 
tions between  the  parties  leading  up  to  its  consummation  is  to  be  excluded, 
applies  only  as  between  the  parties  to  written  instruments,  and  those  claim- 
ing under  them.  Strangers  to  a  written  instrument,  when  their  rights  are 
concerned,  are  at  liberty  to  show  by  parol  evidence  that  the  contract  of  the 
parties  is  different  from  what  it  purports  to  be  on  the  face  of  the  writing. 

2.  Thus,  where  a  company  claiming  a  patent  upon  .an  invention,  settled 
and  adjusted  a  suit  brought  by  it  against  another  for  an  infringement  of  the 
patent,  and  gave  a  license  to  manufacture  under  the  patent  upon  payment  of 
a  certain  royalty  by  the  licensee,  the  contract  providing  that  in  case  of  any 
subsequent  licenses  being  granted  at  a  less  royalty,  the  first  licensee  should 
only  pay  such  reduced  rate,  on  a  bill  by  the  latter  to  enforce  such  agree- 
ment he  was  allowed  to  show  by  parol  that  a  subsequent  contract  of  settle- 
ment with  another  party,  which  on  its  face  appeared  to  be  a  grant  of  a  license 
free  of  royalty,  in  payment  of  the  price  for  certain  other  patents  transferred 
to  the  licenser,  was  but  a  contrivance  and  device  to  cover  up  and  conceal  the 
fact  of  a  grant  of  a  license  without  royalty,  or  at  a  reduced  rate. 

3.  Specific  performance — contract  as  to  royalty  under  patent  right — 
of  the  rate  to  be  paid  in  case  of  subsequent  contracts  with  others  at  a 
reduced  rate.     The  holder  of  letters  patent  for  the  manufacture  of  barbed 
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fence  wire  gave  the  complainant  a  license  to  manufacture  1200  tons  annu- 
ally  of  the  fence  wire,  at  a  royalty  of  seventy-five  cents  per  hundred  pounds 
manufactured,  the  licenser  fixing  the  price  at  which  the  barbed  wire  should 
be  sold,  and  agreeing,  in  case  of  any  subsequent  licenses  being  granted  at  a 
less  royalty,  the  first  licensee  should  not  be  required  to  pay  any  more  than 
such  subsequent  licensee.  Afterwards,  the  licenser  granted  a  license  to 
another,  by  which  the  latter  was 'authorized  to  manufacture  a  given  number 
of  tons  of  the  same  wire  free  of  royalty,  and  a  like  amount  for  a  reduced 
royalty.  On  bill  by  the  first  licensee  to  specifically  enforce  the  contract  to 
reduce  the  royalty,  it  was  urged  that  as  the  complainant  had  sold  all  the  wire 
he  was  allowed  to  manufacture,  he  was  not  injured  by  the  grant  of  the  sub- 
sequent license:  Held,  that  the  question  of  damages  was  not  involved,  but 
the  royalty  the  complainant  was  to  pay, — whether  he  was  to  pay  that  originally 
agreed  to  be  paid,  or  the  reduced  rate  in  the  subsequent  license,  and  that 
such  a  contract  was  enforceable. 

4.  A  granted  a  license  to  B  to  manufacture  1200  tons  of  barbed  wire  fence, 
for  which  B  was  to  pay  A  a  royalty  of  seventy-five  cents  on  the  hundred 
pounds,  under  a  contract  that  if  A  granted  any  licenses  in  the  future  at  any 
lower  royalty,  then  B  was  to  have  the  benefit  of  such  reduction,  and  pay  only 
the  same  royalty.  Afterward,  A  granted  a  license  to  C,  giving  him  the  privi- 
lege of  manufacturing  10,000  tons  of  the  barbed  wire,  the  first  4000  tons  to 
be  free  of  royalty,  and  C  to  pay  fifty  cents  royalty  on  the  next  4000  tons  he 
might  manufacture,  and  seventy-five  cents  on  the  remaining  2000  tons.  B 
filed  his  bill  against  A  to  enforce  the  agreement  to  reduce  the  royalty,  upon 
the  hearing  of  which  the  court  granted  the  relief  sought,  decreeing  that  B 
should  not  be  required  to  pay  any  royalty  on  any  part  of  the  wire  made  by 
him.  C  was  not  bound  to  manufacture  more  than  4000  tons  yearly,  and  the 
proof  showed  that  up  to  the  time  of  the  hearing  C  had  not  manufactured  in 
excess  of  4000  tons:  Held,  that  if  C  manufactured  in  excess  of  4000  tons, 
so  that  he  paid  a  royalty,  B  also  should  pay  a  proportionate  one,  and  that  in 
respect  of  such  subsequent  manufacture  by  C  the  decree  should  be  modified, 
allowing  two-tenths  of  B's  manufacture  to  go  free,  and  charging  him,  as  to 
the  residue,  the  same  as  0  was  to  pay. 

5.  Patent  eight — part  owner  may  use  same  without  consent  of  the 
others.  Each  of  the  several  owners  of  letters  patent,  without  the  concur- 
rence of  all  the  owners,  may  lawfully  exercise  and  use  the  patent  privilege. 

6.  Pakties — objection  for  want  of  parties — of  the  proper  time— and 
whether  it  should  avail.  "Where  objection  to  the  non-joinder  of  a  person  as 
a  party  defendant  in  chancery  is  not  taken  by  demurrer,  or  by  plea  or  answer, 
and  is  first  made  at  the  final  hearing,  it  is  not  favorably  received;  and  in  such 
case,  to  be  of  avail,  it  must  appear  that  the  decree  will  have  the  effect  of  de- 
priving the  omitted  party  of  his  rights. 

7.  Same — on  bill  for  specific  performance.  .It  is  a  general  rule  that  no 
persons  are  necessary  parties  to  a  bill  for  the  specific  performance  of  a  con- 
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tract  except  the  parties  to  the  contract  itself.  The  rule  that  all  persons  hav- 
ing an  interest  in  the  subject  matter  of  the  litigation  must  be  made  parties, 
does  not  have  full  application  to  such  a  bill. 

8.  On  bill  by  a  licensee  under  letters  patent  to  enforce  specifically  a  con- 
tract to  reduce  the  royalty  to  be  paid  upon  a  contingency,  a  person  having 
an  interest  in  the  letters  patent,  but  not  a  party  to  the  contract,  and  having 
no  interest  in  the  royalty  to  be  paid  appearing  from  the  pleadings  or  evidence, 
is  not  a  necessary  party. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  George  Gardner,  Judge,  presiding. 


Mr.  W.  C.  Goudy,  for  the  appellant : 

The  evidence  showing  the  abortive  attempts  to  settle  with 
Haish  was  not  admissible.  All  prior  negotiations  wrere  merged 
in  the  written  contract,  which  is  supposed  to  be  the  true  ex- 
pression of  what  the  parties  eventually  agreed  upon.  In  the 
settlement  with  Haish  appellant  acquired  the  full  control  of 
his  valuable  patents,  and  a  release  of  all  damages  for  past 
infringement  of  them. 

The  complainant  has  suffered  no  injury  by  reason  of  the 
settlement  with  Haish,  and  it  will  suffer  none.  The  decree 
allows  the  complainant  to  manufacture  on  better  terms  than 
Haish  secured,  and  reduces  the  royalty  to  a  less  amount  than 
was  allowed  to  any  licensee  since  January  1,  1881. 

Ellwood  was  an  indispensable  party  to  the  bill,  being  the 
owner  of  one-half  of  the  patents  embraced  in  the  license  to 
the  complainant,  and  entitled  to  receive  a  part  of  the  royalty. 
This  objection  is  good  on  the  hearing,  or  on  appeal  or  error. 
Spear  v.  Campbell,  4  Scam.  426 ;  Story's  Equity  Pleading, 
sees.  236,  511 ;  Mallows  v.  Hinds,  12  "Wheat.  193;  Hallett  v. 
Hallett,  2  Paige,  15;  Hewing  ton  v.  Hubbard,  1  Scam.  569; 
Prentice  v.  Kimball,  19  111.  322;  Lynch  v.  Eotan,  39  id.  14; 
Atkins  v.  Billings,  72  id.  597;  Hopkins  v.  Roseclare  Lead  Co. 
id.  377. 
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Mr.  W.  P.  Black,  and  Mr.  George  C.  Fry,  for  the  appellee  : 

In  bills  for  specific-  performance  of  contract,  only  the  parties 
to  the  contract  are  proper  or  necessary  parties,  and  therefore 
Isaac  L.  Ellwood  was  not  a  necessary  party  to  this  proceed- 
ing. Story's  Equity  Pleading,  sec.  74  a;  Fry  on  Specific  Per. 
sec.  79 ;  Barbour  on  Parties,  334 ;  Story's  Equity  Pleading, 
sec.  226  b;  1  Daniell's  Chancery  Prac.  230;  Waterman  on 
Specific  Per.  sec.  58;  Batton  on  Contracts,  324,  p.  181; 
Pomeroy  on  Contracts,  544,  sec.  483 ;  Gibbs  v.  Black  well,  37 
111.  191;  Smith  v.  Sheldon,  65  id.  219;  Roby  v.  Cossitt,  78 
id.  638;  Tasker  v.  Small,  3  M.  &  C.  63 ;  Mole  v.  Smith,  Jac. 
490;  Chapman  v.  West,  17  N.  Y.  125;  Humphreys  v.  Hollis, 
1  Jacobs'  Chi.  73. 

If  Ellwood  were  a  necessary  party,  that  objection  should 
properly  have  been  raised  in  the  court  below,  by  demurrer, 
plea  or  answer.  Story's  Equity  Pleading,  sees.  74,  236,  237, 
541;  Allen  v.  Woodruff,  96  111.  11;  Prentice  v.  Kimball,  19 
id.  320;  Conwell  v.  Watkins,  71  id.  488;  Home  Ins.  Co.  v. 
Myer,  93  id.  274 ;  Howell  v.  City  of  Peoria,  90  id.  104 ;  Knapp 
v.  Marshall,  26  id.  63 ;  Thomas  v.  Adams,  30  id.  37 ;  Booth  v. 
Wiley,  102  id.  84;  Scott  v.  Bennett,  1  Gilm.  646;  Milligan  v. 
Milledge,  3  Cranch,  219;  Story  v.  Livingston,  13  Pet.  359; 
Schwoerer  v.  Boylston  Market  Association,  99  Mass.  285. 

It  is  competent  for  any  one  of  the  joint  owners  of  letters 
patent  to  issue  such  a  license,  and  in  such  case  neither  the 
licenser  nor  licensee  can  be  interfered  with,  or  compelled  to 
account  to  the  joint  owner  not  a  party  to  the  license.  Curtis 
on  Patents,  (4th  ed.)  sees.  189,  191 ;  Williams  on  Keal  Prop. 
307 ;  Chun  v.  Brewer,  2  Curtis,  506 ;  Vose  v.  Singer,  4  Allen, 
226 ;  Mathers  v.  Green,  1  Law  Kep.  29 ;  Be  Witt  v.  Man/.  Co. 
12  N.  Y.  (5  Hun,)  302;  Same  case,  6Q  N.  Y.  459;  Dunham  v. 
Railroad  Co.  7  Biss.  223  ;  Edwards  v.  Normandy,  3  N.  B.  562  ; 
Same  case,  12  W.  B.  548;  Gates  v.  Frazer,  9  Bradw.  624; 
Parkhurst  v.  Kinsman,  1  Blatchf.  496  ;  Hindmarch  on  Patents, 
67,  236  ;  Bump  on  Patents,  141 ;  May  v.  Chaffee,  2  Dill.  385. 
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Appellee  was  properly  permitted  to  show  that  the  entire 
agreement  of  settlement,  in  connection  with  which  it  received 
its  license,  was  not  expressed  in  such  license.  Gammon  v. 
Huse,  100  111.  234;  Ludeke  v.  Sutherland,  87  id.  481;  Mor- 
ris v.  Tillson,  81  id.  607;  Mann  v.  Smyser,  76  id.  365 ;  Phil- 
lips on  Evidence,  657;  Clifford  v.  Turrell,  2  Y.  &  Col.  Ch. 
Cases,  148;  Shaw  v.  Leavitt,  3  Sanclf.  Ch.  178;  Tyler  v. 
Disbrow,  40  Mich.  415;  Morgan  v.  Griffith,  6  L.  E.  (Exch.) 
70;  Combs  v.  Bradshaw,  6  Bradw.  115;  Same  case,  102  111. 
428 ;  Hersom  v.  Handerson,  1  Foster,  224 ;  Greenleaf  on 
Evidence,  sees.  26,  284  a,  285,  304. 

Appellee  is  not  bound  by  the  statements  contained  in  the 
papers  executed  between  appellant  and  Haish,  appellee  being 
neither  a  party  nor  privy  thereto.  2  Parsons  on  Contracts, 
556,  557;  Krider  v.  Lafferty,  1  Whart.  303;  Strader  v.  Lam- 
beth, 7  B.  Mon.  589;  Reynolds  v.  Magness,  2  Ired.  L.  26; 
Edgerly  v.  Emerson,  23  N.  H.  555 ;  1  Greenleaf  on  Evidence, 
sec.  279  ;  Taylor  v.  Baldwin,  10  Barb.  5S2  ;  Venable  v.  Thomp- 
son, 11  Ala.  147;  Badger  v.  Jones,  12  Pick.  371 ;  Overseers  v. 
Overseers,  10  Johns.  229. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

Prior  to  December  15,  1880,  the  Washburn  &  Moen  Manu- 
facturing Company,  having  acquired  the  control  of  various 
patents  for  the  making  and  use  of  barbed  fence  wire,  brought 
various  suits  in  the  United  States  Circuit  Court  for  the  North- 
ern District  of  Illinois,  against  alleged  infringers  of  its  pat- 
ents, and  the  causes  having  been  heard  on  that  day,  a  finding 
was  announced  by  the  court  in  favor  of  the  company,  sus- 
taining its  patents.  The  final  decree  was  actually  entered 
on  April  25,  1881.  There  were  two  sets  of  suits, — two  suits 
against  each  defendant, — in  one  of  which  said  company  was 
the  sole  complainant,  and  in  the  other  the  company  and 
Isaac  L.  Ell  wood  were  complainants,  jointly. 


76  Manufacturing  Co.  v.  Wire  Fence  Co.  [Jan. 

Opinion  of  the  Court. 

Soon  after  the  announcement  of  the  finding  of  the  court, 
all  the  defendants  in  those  suits  except  Jacob  Haish,  and 
also  other  alleged  infringers,  settled  with  the  Washburn  & 
Moen  Manufacturing  Company,  and  in  all  cases  except  two 
(one  omitted  by  inadvertence,  and  in  the  other  the  patent 
being  regarded  valueless,')  it  took  from  the  parties  assign- 
ments of  the  patents  held  by  them,  and  the  parties  took 
licenses  from  the  company,  and  agreeing  to  pay  royalty  on 
future  manufacture.  On  January  24,  IS 81,  the  said  com- 
pany made  a  settlement  with  the  Chicago  Galvanized  Wire 
Fence  Company,  one  of  the  defendants  in  said  suits,  and 
issued  to  it  a  written  license  for  the  manufacture  and  sale  of 
800  tons  annually  of  barbed  fence  wire,  (afterward  increased 
to  1200  tons,)  upon  payment  of  a  royalty  of  three-fourths  of 
a  cent  on  each  pound.  The  tenth  clause  of  the  license  con- 
tained the  provision :  "And  the  royalty  to  be  paid  under 
this  license  shall  not  be  greater  than  that  charged  to  any 
other  party  licensed  after  the  first  day  of  January,  A.  D. 
1881,  under  the  said  several  letters  patent"  named  in  the 
license ;  and  that  in  case  a  license  should  be  given  to  any 
party  at  a  less  royalty,  that  "then  and  thereafter  the  royalty 
to  be  paid  under  this  license  shall  be  the  same  as  such  re- 
duced royalty." 

On  September  27,  1881,  the  said  Chicago  Galvanized  Wire 
Fence  Company  filed  its  bill  in  equity  in  the  Superior  Court 
of  Cook  county,  against  the  Washburn  &  Moen  Manufac- 
turing Company,  for  the  purpose  of  obtaining  the  specific 
enforcement  of  said  clause  ten  in  the  aforenamed  license,  the 
bill  alleging  a  certain  settlement,  made  after  the  issuance  of 
said  license,  by  the  Washburn  &  Moen  Manufacturing-  Com- 
pany with  Jacob  Haish,  one  other  of  the  defendants  in  the 
suits  above  named,  under  the  terms  of  which  settlement  it 
was  alleged  Haish  was  licensed  to  manufacture  barbed  fence 
wire  to  the  extent  of  4000  tons  annually,  free  of  royalty, 
under  that  company's  patents,  and  the  bill  prayed  allowance 
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to  complainant  of  the  benefit  of  all  reduction  of  royalty  made 
to  said  Haish.  The  court  below  decreed  in  favor  of  the  com- 
plainant. The  decree  was  affirmed  on  appeal  to  the  Appel- 
late Court  for  the  First  District,  and  the  defendant  appealed 
further  to  this  court. 

The  settlement  with  Haish  was  consummated  on  the  26th 
day  of  July,  1881,  and  was  attended  with  the  execution  of 
the  following  writings : 

First — A  license  from  the  Washburn  &  Moen  Manufactur- 
ing Company  to  Haish,  in  terms  substantially  identical  with 
those  to  other  licensees,  authorizing  the  manufacture  of  10,000 
tons  of  barbed  fence  wire  yearly,  at  three-fourths  (§)  of  a  cent 
per  pound  royalty. 

Second — An  assignment  by  Haish  of  the  various  patents 
held  by  him,  pertaining  to  the  business  of  manufacturing 
barbed  fence  wire,  to  the  Washburn  &  Moen  Manufacturing 
Company  and  I.  L.  Ell  wood. 

Third — An  exclusive  license  to  Haish  for  the  making,  using 
and  selling  of  barbed  fence  wire  under  the  patents  so  assigned 
by  him,  without  royalty. 

Fourth — A  license  to  Haish  for  the  use  of  the  Stevens  ma- 
chine for  barbing  wire,  without  royalty. 

Fifth — A  release  from  the  Washburn  &  Moen  Manufactur- 
ing Company  and  Ellwood,  to  Haish,  of  all  claim  for  damages 
for  infringement  of  fence  wire  patents  owned  or  controlled  by 
them,  or  either  of  them. 

Sixth — A  release  by  Haish  to  the  company  and  Ellwood  of 
all  similar  claims. 

Seventh — An  agreement  between  Washburn  &  Moen  Manu- 
facturing Company  and  Haish,  reciting  the  purchase  from 
and  conveyance  by  Haish  of  his  patents,  his  release  of  claims 
for  damages,  and  his  acceptance  of  a  license  from  the  com- 
pany, and  then  providing,  in  substance,  that  the  company, 
by  itself  or  licensees,  will  manufacture  8000  tons  of  barbed 
fence  wire  every  year  until  February  27,  1894,  and  pay  to 
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Haish  until  that  time  seventy-five  cents  per  hundred  pounds 
upon  the  wire  so  manufactured,  not  exceeding  4000  tons  each 
year,  and  a  further  sum  of  twenty-five  cents  per  hundred 
pounds  on  any  excess  over  that  amount  each  year,  up  to 
4000  tons,  but  not  exceeding  that ;  that  the  company  should 
not,  however,  pay  any  part  of  such  sum  to  Haish,  unless  he 
shall  have  first  paid  or  tendered  the  company,  as  royalty, 
under  his  license  from  the  company,  a  sum  equal  to  the 
amount  he  shall  demand  from  the  company. 

At  the  same  time  the  Washburn  &  Moen  Manufacturing 
Company  paid  Haish,  in  cash,  $10,000,  (the  amount  he  had 
paid  for  the  Stevens  machine  invention,)  and  agreed  that 
Haish  might  withdraw  from  the  court  the  $25,000  which  had 
been  paid  in  by  him  to  cover  damages  for  infringement  in  his 
manufacture  up  to  the  entry  of  the  final  decree,  and  that  a 
decree  for  nominal  damages  should  be  entered  in  the  suit  of 
the  company  against  Haish,  without  costs  to  either  party. 
The  similar  suit  in  which  the  Washburn  &  Moen  Manufac- 
turing Company  and  Ellwood  were  complainants,  and  Haish 
defendant,  was  also  disposed  of  in  the  same  manner. 

The  main  controversy  in  this  case  is  upon  a  question  of 
fact  as  to  what  was  the  real  character  of  this  transaction  of 
the  26th  of  July,  1881.  The  contention  of  appellee  is,  that 
the  real  arrangement  with  Jacob  Haish  was  a  mere  settle- 
ment of  a  troublesome  litigation  upon  a  basis  of  an  allow- 
ance to  Haish  of  the  right  to  manufacture  4000  tons  of  barbed 
fence  wire  per  annum,  free  of  royalty,  with  an  abatement  of 
twenty-five  cents  per  hundred  pounds  upon  the  royalty  ex- 
acted from  other  licensees,  upon  his  annual  manufacture 
above  4000  tons,  up  to  8000,  the  arrangement  being  con- 
cealed under  a  pretended  purchase  of  Haish's  patents,  pay- 
ment for  which  was  to  be  made  practically  in  a  rebate  of  the 
royalties  nominally  exacted  from  Haish  under  the  license 
issued  to  him. 


1884.]         Manufacturing  Co.  v.  Wire  Fence  Co.  79 

Opinion  of  the  Court. 

There  is  a  preliminary  question  raised  as  to  the  admissi- 
bility of  evidence,  it  being  contended  by  appellant  that  the 
writings  alone  are  to  be  taken  to  show  what  the  real  contract 
was,  and  that  the  oral  testimony  exhibiting  the  various  nego- 
tiations between  the  parties,  leading  up  to  the  settlement,  is 
not  to  be  considered.  The  rule  of  evidence  under  which 
this  is  urged,  applies  only  as  between  the  parties  to  written 
instruments,  and  those  claiming  under  them.  Strangers  to  a 
written  instrument,  when  their  rights  are  concerned,  are  at 
liberty  to  show,  by  parol  evidence,  that  the  contract  of  the 
parties  is  different  from  what  it  purports  to  be  on  the  face  of 
the  writing.  2  Parsons  on  Contracts,  556,  557 ;  Krlder  v. 
Lafferty,  1  Whart.  303;  Strader  v.  Lambeth,  7  B.  Mon.  589; 
Reynolds  v.  Magness,  2  Ired.  L.  26 ;  Edgerly  v.  Emerson,  23 
N.  H.  555. 

The  oral  testimony  on  the  part  of  the  respective  parties 
detailing  the  negotiations  which  preceded  the  settlement,  was 
conflicting.  That  on  the  side  of  appellee  quite  satisfactorily 
marks  the  transaction  as  of  the  character  contended  by  ap- 
pellee, while  that  on  the  part  of  appellant  goes  to  show  that 
the  arrangement  was  an  actual  purchase  by  appellant  of 
very  valuable  patents  from  Haish,  which  it  was  important 
to  acquire,  and  that  the  provision  as  to  the  payment  for  the 
patents  acquired  from  Haish,  by  a  repayment  of  royalties 
received  from  Haish,  was  a  bona  fide  mode  of  such  purchase. 
We  shall  not  undertake  to  go  into  a  discussion  in  detail  of 
the  voluminous  mass  of  evidence  in  the  case,  and  will  but 
advert  to  some  circumstances  as  giving  corroborative  force  to 
the  testimony  on  the  part  of  appellee  as  to  the  character  of 
the  settlement  made  with  Haish. 

Although  in  the  suits  above  named  the  decree  was  in  favor 
of  the  Washburn  &  Moen  Manufacturing  Company,  in  the 
United  States  Circuit  Court,  the  litigation  was  liable  to  be 
continued  by  taking  the  decree  to  a  higher  court  for  review, 
and  it  seemed  a  desirable  thing  to  effect  a  settlement  of  the 
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matter.  Settlements  were  made  with  all  the  other  defend- 
ants. Haish  alone  stood  out,  and  threatened  to  continue  the 
litigation.  The  defendants  in  the  suits  were  all  liable,  under 
the  decree,  for  damages  for  past  infringement.  The  settle- 
ments embraced  the  adjustment  for  past  damages  and  license 
for  future  manufacture.  The  settlements  were  uniform  in 
the  respect  of  license  for  future  manufacture, — of  the  exac- 
tion of  a  royalty  of  seventy-five  cents  per  hundred  pounds  of 
annual  manufacture,  and  of  limit  of  amount  of  manufacture, 
but  the  extent  of  the  limit  varying ;  and  there  was  a  general 
uniformity  as  to  past  damages,  they  being  fixed  at  sixty  cents 
per  hundred  pounds  of  manufacture,  the  parties  to  assign  all 
patents  they  held,  and  to  be  allowed  therefor  in  abatement 
from  past  damages,  varying  from  ten  cents  per  hundred 
pounds  manufactured,  to  nothing,  according  to  the  value  of 
the  patents,  and  such  value  entered  into  consideration  in 
fixing  the  amounts  of  tonnage  in  licenses  given. 

It  appears  that  on  April  25,  1881,  immediately  after  the 
court  had  settled  finally  the  terms  of  the  decree,  the  principal 
attorney  of  the  Washburn  &  Moen  Manufacturing  Company 
made  to  the  attorneys  of  Haish  a  proposition  of  settlement, 
upon  the  basis  of  a  release  from  all  liability  for  past  infringe- 
ment and  a  free  license  for  the  future.  Upon  that  basis 
negotiations  thenceforward  proceeded,  until  the  consumma- 
tion of  the  settlement  on  July  25,  1881.  It  appears  to  have 
been  made  the  subject  of  quite  anxious  concern  and  study, 
after  essentials  had  been  agreed  upon,  as  to  the  form  in  which 
the  papers  should  be  cast,  to  avoid,  as  there  may  be  reason  to 
think,  the  appearance  of  a  reduction  of  royalty  to  Haish.  A 
form  of  written  request  to  the  WTashburn  &  Moen  Manufactur- 
ing Company  to  purchase  from  Haish  his  patents  and  claims, 
and  arrange  for  the  payment  for  the  same  out  of  the  royalties 
to  accrue  from  Haish  under  his  license,  was  prepared  for  sig- 
nature by  the  company's  licensees,  they  being  about  forty  in 
number,  and  the  signatures  to  it  of  all  of  them  but  three 
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were  obtained,  appellee  being  one  of  the  three.  Upon  the 
execution  of  the  papers,  on  July  25,  Mr.  Washburn  requested 
that  the  matter  be  kept  secret  for  a  time,  to  give  opportunity 
to  procure  the  consent  of  licensees.  This  tends  to  show  a 
consciousness  of  the  parties  that  there  was  a  reduction  of 
royalty  to  Haish,  and  a  necessity  of  obtaining  the  consent  of 
the  licensees,  so  as  to  preclude  them  from  avail  of  the  benefit 
of  such  reduced  royalty  under  the  provisions  of  their  licenses 
in  that  regard. 

Haish  assigned  his  own  patents  and  the  Stevens  machine 
patent.  The  thing  of  chief  value  in  Haish's  properties,  ac- 
cording to  the  evidence,  was  what  is  called  his  "S"  barb 
patent ;  but  he  took  back  an  exclusive,  unlimited  license  to 
make,  use  and  sell  under  all  his  own  patents  that  he  assigned, 
without  royalty.  As  to  the  Stevens  machine  patent,  the  evi- 
dence tends  to  show  the  Washburn  &  Moen  Manufacturing 
Company  to  have  been  the  owner  of  an  undivided  half  of 
that  before  and  at  the  time  of  Haish's  assignment  to  the  com- 
pany, and  we  understand  the  law  to  be  that  each  of  the  sev- 
eral owners  of  letters  patent,  without  the  concurrence  of  the 
joint  owners,  can  lawfully  exercise  and  use  the  patent  privi- 
leges, and  license  others  to  do  so.  (Clam  v.  Brewer,  2  Curt. 
C.  C.  Eep.  307 ;  Dunham  v.  Railroad  Co.  7  Biss.  223 ;  Vose 
v.  Singer,  4  Allen,  226 ;  Mathers  v.  Green,  1  L.  E.  (Ch.  App.) 
29;  Curtis  on  Patents,  sees.  189,  191.)  And  besides,  Haish 
was  granted  a  license  under  the  Stevens  machine  patent, 
without  royalty.  Haish  did  get  from  the  Washburn  &  Moen 
Manufacturing  Company  $10,000  cash.  He  withdrew  the 
$25,000  deposit  in  court  to  cover  damages  for  infringement 
accruing  pending  the  litigation.  He  was  released  from  all 
other  back  damages  for  infringement,  which  seem  to  have 
been  estimated,  upon  some  basis  of  calculation,  at  $82,000, 
in  addition  to  the  $25,000.  Additional  to  this,  the  payment 
back  to  Haish  of  the  amount  of  the  royalty  which  he  pays 
under  his  license  in  the  manufacture  of  4000  pounds,  and 
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one-third  of  that  he  pays  on  the  next  4000  pounds,  (amount- 
ing to  $80,000  a  year,  as  calculated  by  counsel,  if  Haish 
manufactured  to  that  full  limit,)  would  be  the  allowance  of  a 
consideration  for  the  transfer  of  Haish's  patents  quite  dis- 
proportionate, in  our  opinion,  to  any  fair  value  of  them,  under 
the  circumstances,  upon  any  showing  of  the  evidence,  and 
indicative  that  such  repayment  of  royalty  was  not  in  truth 
the  consideration  given  for  the  purchase  of  the  patents. 

The  court  below  found  that  the  purchase  of  Haish's  patents 
and  the  Stevens  machine  patent  was  a  secondary  matter,  and 
was  used  to  give  the  appearance  of  a  consideration  to  what 
was  in  reality  a  license  free  of  royalty  for  the  manufacture  of 
4000  tons,  yearly,  of  barbed  wire,  and  of  4000  more  tons  at 
a  less  rate,  by  twenty-five  cents  per  hundred  pounds,  than  to 
the  other  licensees,  and  so  a  reduction  to  that  extent,  of  which 
appellee  had  a  right  to  avail  itself  under  its  license.  With- 
out further  remark  upon  the  evidence,  we  state  as  our  con- 
clusion, upon  its  examination,  that  we  do  not  find  reason 
sufficient  for  disturbing  the  decree  on  the  ground  of  the  find- 
ing of  the  court  not  being  warranted  by  the  testimony. 

It  is  insisted  by  appellant  that  even  if  it  be  true  that  it 
has  granted  a  license  to  Haish  for  the  manufacture  of  4000 
tons  free  from  all  royalty,  appellee  has  not  a  right  to  main- 
tain the  present  bill,  for  the  reason  that  it  has  not  sustained 
any  pecuniary  injury  from  the  grant  of  such  a  license  to 
Haish ;  that  as  by  the  terms  of  the  license  the  Washburn  & 
Moen  Manufacturing  Company  alone  fixes  the  price  at  which 
the  barbed  wire  shall  be  sold,  and  as  appellee  has  sold  all 
the  wire  it  was  permitted  to  manufacture,  by  the  terms  of  its 
license,  at  the  established  price  at  which  all  licensees  were 
required  to  sell,  it  would  be  a  matter  of  entire  indifference  to 
appellee  whether  Haish  or  any  other  licensee  was  charged  a 
royalty  or  not.  That  is  not  the  question  whether  appellee 
sustains  damage  from  a  reduction  of  royalty  to  any  one  else, 
but  the  question  is  as  to  the  amount  of  royalty  appellee  is  to 
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pay  under  its  license, — whether  it  is  entitled  to  the  benefit  of 
the  promise  made  to  it,  upon  valuable  consideration  received, 
that  if  appellant  should  license  any  other  party  at  a  less 
royalty  than  that  exacted  of  appellee,  then,  thereafter,  the 
royalty  to  be  paid  by  appellee  should  be  the  same  as  such 
reduced  royalty.  If  there  has  been  a  reduction  of  royalty  to 
Haish,  then  clearly  appellee,  under  its  contract,  is  required 
to  pay  only  such  reduced  royalty. 

It  is  objected  to  the  decree  that  it  reduces  appellee's  roy- 
alty to  a  less  amount  than  that  of  Haish.  Appellee,  by  its 
license  and  a  subsequent  agreement,  was  authorized  to  manu- 
facture 1200  tons.  The  license  to  Haish  authorized  him  to 
manufacture  10,000  tons.  Appellee  was  to  pay  a  royalty  of 
seventy-five  cents  per  one  hundred  pounds  on  the  whole  of 
its  1200  tons.  Haish,  on  the  other  hand,  according  to  the 
finding  of  the  decree,  was  to  pay  no  royalty  at  all  on  4000 
tons,  a  royalty  of  fifty  cents  on  4000  tons,  and  a  royalty  of 
seventy-five  cents  per  hundred  pounds  on  the  last  2000  tons 
of  his  tonnage, — that  is,  taking  all  his  tonnage  together,  he 
was  authorized  to  manufacture,  free  of  royalty,  two-fifths  of 
his  gross  tonnage,  but  was  to  pay  a  royalty  of  fifty  cents  per 
hundred  pounds  on  the  next  two-fifths,  and  a  royalty  of 
seventy-five  cents  per  hundred  pounds  on  the  remaining  one- 
fifth  ;  hence  it  is  said,  that  on  the  theory  of  the  court  below, 
and  upon  the  principle  of  equality  of  royalties,  appellee  should 
be  exempt  from  royalty  as  to  two-fifths  of  its  tonnage,  and 
subject  to  a  payment  of  fifty  cents  on  the  hundred  pounds 
royalty  on  the  second  two-fifths  of  its  tonnage,  and  a  royalty 
of  seventy-five  cents  per  hundred  pounds  on  the  last  one-fifth, 
but  that  instead  of  doing  so  the  decree  gives  to  appellee  the 
whole  amount  of  its  tonnage  free  from  any  royalty.  There 
is  force  in  this  view,  and  we  think  that  if  Haish  manufac- 
tured up  to  the  full  limit  of  his  tonnage,  it  would  have  to  be 
acceded  to.  He  certainly,  then,  would  have  some  royalty  to 
pay,  and  the  reduction  of  appellee's  royalty  to  an  equality 
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with  that  of  Haish  would  not  exempt  appellee  from  payment 
of  any  royalty  at  all.  There  can  not  be  the  claim  that  each 
licensee  was  entitled  to  an  equal  amount  of  tonnage.  There 
was  to  be  a  limitation  as  to  tonnage,  and  the  several  amounts 
to  be  allowed  to  each  licensee  were  to  be  determined  by  the 
licenser ;  but  Haish  was  not  bound  to  manufacture  more  than 
4000  tons  yearly,  and  to  the  extent  of  4000  tons  yearly  he 
had  a  free  license, — whether  he  would  manufacture  in  excess 
of  that  was  optional  with  him.  The  proof  shows  that  up  to 
the  time  of  the  hearing  in  the  Superior  Court,  his  yearly 
manufacture  did  not  exceed  4000  tons,  so  that  upon  what  he 
manufactured  he  paid  no  royalty,  upon  the  theory  of  the 
decree,  and  so  far  the  decree  was  right  in  exempting  appellee 
from  the  payment  of  royalty ;  but  if  in  the  future,  subsequent 
to  the  hearing,  Haish  should  manufacture  in  excess  of  4000 
tons  yearly,  he  would  have  to  pay  royalty,  under  the  provi- 
sions of  his  license,  which,  if  he  manufactured  to  the  limit 
of  his  license,  would  be  fifty  cents  per  hundred  pounds  on  the 
second  two-fifths  of  his  manufacture,  and  seventy-five  cents 
per  hundred  pounds  on  the  last  one-fifth.  As  respects,  then, 
any  future  manufacture  by  Haish  which  might  be  in  excess 
of  4000  tons  yearly,  we  are  inclined  to  think  appellee  should 
be  required  to  pay  the  same  proportionate  royalty  as  Haish 
would  have  to  pay,  so  that  there  should  be  the  same  ratio  of 
royalty  to  tonnage  manufactured  in  the  case  of  appellee  as 
in  that  of  Haish,  and  that  in  the  respect  of  any  such  future 
manufacture  the  decree  should  be  modified  accordingly. 

It  is  objected  further,  that  Ellwood  was  an  indispensable 
party,  and  no  decree  could  be  rendered  in  his  absence.  The 
license  in  this  case  is  a  license  by  the  appellant,  as  the  sole 
licenser,  to  the  Chicago  Galvanized  Wire  Fence  Company,  as 
the  licensee,  and  the  bill  is  filed  against  appellant  to  secure 
the  specific  enforcement  of  a  covenant  in  the  license,  made 
by  appellant  with  appellee,  that  appellee  should  have  the 
benefit  of  any  better  terms  as  to  royalty  given  by  appellant 
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to  any  other  licensee  after  the  1st  of  January,  1881.  Ellwood 
appends  to  the  license  his  consent  to  and  approval  of  the 
same,  but  this  does  not  make  him  a  party  to  the  license,  nor 
a  necessary  party  to  the  bill.  The  proof  shows  that  Ellwood 
was  a  joint  owner  with  appellant  of  the  Glidden  patent, — 
one  of  the  most  important  of  the  series  of  patents  under 
which  the  license  was  granted, — and  that  he  was  interested, 
to  some  extent,  in  the  other  patents,  or  part  of  them.  This 
might  be,  and  yet  Ellwood  have  no  interest  in  the  royalty 
payable  under  this  license.  It  neither  appears  upon  the  face 
of  the  bill,  nor  by  averment  in  any  pleading,  or  by  any  show- 
ing of  proof,  as  we  read  it,  that  Ellwood  had  any  interest  in 
this  royalty,  and  it  is  this  royalty  only, — the  amount  of  it, — 
which  is  the  subject  matter  of  this  suit.  The  right  in  or  val- 
idity of  the  patents  is  in  no  way  involved.  The  objection  of 
the  non-joinder  of  Ellwood  as  a  party  was  not  taken  by  de- 
murrer, or  by  plea  or  answer,  and  was  first  made  at  the  final 
hearing.  When  thus  delayed  such  an  objection  receives  less 
favor  from  the  court,  and  in  such  cases,  to  be  of  avail  it  must 
appear  that  the  decree  will  have  the  effect  of  depriving  the 
party  omitted,  of  his  legal  rights.  (Schwoerer  v.  Boylston 
Market  Association,  99  Mass.  285.)  It  does  not  so  appear  in 
the  present  case. 

The  general  doctrine  referred  to  by  appellant's  counsel  in 
support  of  the  objection  that  all  persons  having  an  interest 
in  the  subject  matter  of  the  litigation  must  be  made  parties, 
has  not  full  application  to  cases,  like  the  present,  for  the 
specific  performance  of  contracts.     The  general  rule  is,  that 
to  a  bill  for  the  specific  performance  of  a  contract  no  persons 
are  necessary  parties  except  the  parties  to  the  contract  itself 
(Fry  on  Specific  Per.  sec.  79 ;    Pomeroy  on  Contracts,  sec 
483,  and  cases  cited;   Willard  v.  Taylor,  8  Wall.  557.)     Mr 
Pomeroy  says  this  is  the  well  settled  general  doctrine  in  Eng- 
land, and  has  been  followed  by  some  of  the  American  deci 
sions,  though  the  tendency  of  the  latter  decisions  is  towards 
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the  adoption  of  a  more  comprehensive  rule.  In  section  492 
he  lays  it  down  that  in  general,  when  the  vendor  is  a  trustee, 
his  cestuis  que  trust  need  not  be  joined  as  co-defendants. 
Gibbs  v.  Blackwell,  37  111.  191,  was  a  bill  filed  for  the  specific 
performance  of  a  contract  for  the  conveyance  of  real  estate 
by  the  heirs  of  the  vendee.  The  vendor  interposed,  by  way 
of  defence,  that  he  held  the  property  in  trust  for  J  ohn  Gibbs, 
an  idiot,  and  that  the  land  was  paid  for  by  said  idiot's  funds, 
and  insisted  the  bill  ought  to-  have  been  dismissed  for  want 
of  proper  parties.  This  court  held  that  John  Gibbs  was  not 
a  necessary  party.  Furthermore,  if  Ellwood  were  interested 
in  the  royalty,  his  written  consent  to  and  approval  of  the 
contract  as  made,  in  the  name  of  the  "Washburn  &  Moen 
Manufacturing  Company,  was  virtually  a  consent  that  that 
company  should  stand  and  be  taken  as  the  representative 
party  in  the  agreement,  and  amounted  to  a  waiver  of  any 
claim  of  right  of  himself  to  be  made  a  party  in  any  litigation 
in  respect  of  the  contract.  We  find  no  error  in  not  making 
Ellwood  a  party. 

For  the  purpose  of  a  modification  of  the  decree  in  the 
manner  above  indicated,  the  decree  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion.    Each  party  will  pay  its  own  costs  in  this  court. 

Decree  modified. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  opinion 
in  this  case. 

Mr.  Justice  Dickey  also  dissents.  See  his  opinion  at  the 
close  of  this  volume,  page  673. 
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Maky  J.  Eads 

v. 

Calvin  E.  Thompson  et  al. 

Filed  at  Ottawa  January  23, 1884. 

1.  Fkaudtjlent  conveyance — the  particular  case.  In  this  case  it  was 
sought,  upon  creditor's  bill,  to  set  aside  a  conveyance  of  land,  made  by  the 
debtor,  on  the  alleged  ground  it  was  intended  to  hinder  and  delay  the  com- 
plainant in  the  collection  of  his  debt.  On  a  consideration  of  the  evidence  it 
was  not  regarded  as  sufficient  to  authorize  the  relief  prayed. 

2.  Witness — credibility — husband  testifying  for  his  wife.  The  testi- 
mony of  a  husband  in  favor  of  his  wife,  on  a  bill  to  subject  land  in  her  name 
to  the  payment  of  his  debts,  when  not  impeached  must  be  regarded  the  same 
as  that  of  any  other  witness  having  a  personal  interest  or  feeling  as  to  the 
matters  about  which  he  testifies. 

"Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Henderson  county;  the  Hon.  John  J.  Glenn,  Judge,  pre- 
siding. 

The  bill  in  this  case  is  the  ordinary  creditor's  bill,  and  was 
brought  by  Mary  J.  Eads,  against  Harvey  Garrett,  Eleanor 
Garrett,  Thomas  Garrett,  William  P.  Thompson,  Robert  M. 
Thompson,  and  Calvin  E.  Thompson.  The  object  of  the  bill 
seems  to  be  two-fold, — first,  to  subject  certain  real  property 
to  the  payment  of  a  judgment  recovered  by  complainant 
against  Harvey  Garrett,  in  the  circuit  court  of  Henderson 
county ;  and  second,  to  discover  assets  in  the  hands  of  de- 
fendants, or  some  of  them,  that  might  be  decreed  to  be  paid 
on  such  judgment.  On  the  hearing  in  the  circuit  court  the 
bill  was  dismissed  as  to  all  the  defendants  except  Harvey 
Garrett,  Eleanor  Garrett  and  Calvin  R.  Thompson,  and  the 
court  rendered  a  decree  providing  that  in  case  the  judgment 
in  favor  of  complainant  was  not  paid  within  a  certain  time 
fixed,  Eleanor  Garrett  and  Calvin  R.  Thompson  should  con- 
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vey  to  the  master  in  chancery  certain  real  property,  the 
title  to  which  was  in  them,  but  which  the  court  found  equi- 
tably belonged  to  the  judgment  debtor,  that  it  might  be  sold 
by  such  master,  and  out  of  the  proceeds  of  such  sale  the 
judgment  might  be  satisfied.  On  the  appeal  of  Calvin  E. 
Thompson  and  Eleanor  Garrett  the  Appellate  Court  reversed 
the  decree  of  the  circuit  court  and  remanded  the  cause,  with 
directions  to  that  court  to  dismiss  as  to  the  defendants  ap- 
pealing. Thereupon  complainant  brings  the  case  to  this 
court  on  error,  as  authorized  to  be  done  under  the  statute. 

Mr.  J.  W.  Davidson,  Mr.  J.  Simpson,  and  Mr.  W.  C.  Nor- 
cross,  for  the  plaintiff  in  error : 

Any  transfer  of  real  or  personal  property  with  intent  to 
disturb,  delay,  hinder  or  defraud  creditors,  etc.,  is  void.  Eev. 
Stat.  1874,  p.  540,  sec.  4;  Annis  v.  Bower,  86  111.  128;  Tu- 
nison  v.  Chamblin,  88  id.  378 ;  Johnson  et  al.  v.  Johnson  et  al. 
98  id.  564;  Mann  v.  Ruby,  102  id.  348;  Moore  v.  Wood, 
100  id.  457;  Bennett  et  al.  v.  Stout  et  al.  98  id.  47;  Kerr  on 
Frauds,  196 ;   1  Story's  Eq.  Jur.  sees.  337,  340,  342,  344. 

Direct  evidence  of  witnesses,  speaking  of  their  own  knowl- 
edge of  the  fraudulent  intent,  is  not  required.  It  is  sufficient 
to  prove  facts  and  circumstances  strong  enough  to  justify  a 
jury  in  finding  such  an  intent ;  nor  is  clear  and  indisputable 
evidence  required  to  establish  fraud.  Gill  v.  Crosby,  63  111. 
190 ;  Bowden  v.  Boivden,  75  id.  143 ;  Emerson  v.  Bemis,  69 
id.  537 ;  Reed  v.  Nixon,  48  id.  343 ;  Murry  v.  Bostwick,  13  id. 
398;   Carter  v.  Gunnels,  67  id.  271. 

Deeds  made  to  defraud  creditors  are  absolutely  void.  Gould 
v.  Steinburg,  84  111.  170. 

Indebtedness  at  the  time  of  the  transaction  is  evidence  of 
fraud.  Phelps  v.  Curts,  80  111.  109 ;  Kerr  on  Frauds,  205, 
206. 

A  voluntary  conveyance  to  a  wife  or  child,  if  the  grantor 
is  largely  indebted,  is  presumptive  evidence  of  fraud,  and  a 
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fraudulent  intent  will  be  presumed  from  the  fact  of  indebted- 
ness at  the  time.     Moritz  v.  Hoffman,  35  111.  533. 

We  grant  that  a  party,  even  though  indebted,  may  convey 
property  to  his  wife,  child  or  other  person,  and  such  convey- 
ance will  be  upheld,  provided  an  abundance  be  left  to  pay 
the  debts  of  the  grantor.  (Giddings  v.  Watson,  53  111.  186 ; 
Pratt  v.  Myers,  56  id.  587;  Bridgeford  v.  Riddle,  55  id.  261.) 
But  if  a  husband  is  insolvent,  as  is  shown  in  this  case  by  his 
own  evidence,  or  if  the  conveyance  is  made  with  a  view  to 
indebtedness  to  be  contracted,  and  with  the  intent  to  defraud, 
it  will  be  fraudulent  and  void,  and  any  creditor  can  attack  it. 
Bridgeford  v.  Riddle,  supra;  Crawford  et  al,  v.  Logan,  97  111. 
396;  Dunaivay  v.  Robinson,  95  id.  419. 

Messrs.  Stewart  &  Stewart,  and  Mr.  K.  J.  Grier,  for  the 
defendants  in  error : 

It  is  true  fraud  may  be  proved  by  circumstances,  but  they 
must  be  such  as  will  justify  the  inference.  (Reed  v.  Nixon, 
48  111.  323.)  And  if  the  facts  and  circumstances  proven,  or 
the  motive  and  design  of  an  act,  can  be  attributed  to  an  honest 
motive  as  well  as  to  a  corrupt  one,  the  court  should  attribute 
it  to  the  honest  motive.  Bowden  v.  Bowden,  75  111.  143  ; 
McConnell  v.  Wilcox,  1  Scam.  344. 

Fraud  must  be  proved,  as  it  will  not  be  presumed.  Wright 
v.  Grover,  27  111.  426 ;  Blow  v.  Gage,  44  id.  208 ;  Bump  on 
Fraudulent  Conveyances,  192. 

Both  parties  must  participate  in  the  fraud  and  the  fraudu- 
lent intent.  Ewing  v.  Rankle,  20  111.  449 ;  Meyers  v.  Kinzie, 
26  id.  36;  Gridley  v.  Bingham,  51  id.  153;  Hatch  et  al.  v. 
Jordan,  74  id.  414. 

The  fact  that  the  parties  are  related  is  not  alone  sufficient 
to  prove  fraud.  Nelson  v.  Smith  et  al.  28  111.  495  ;  Wightman 
etal.  v.  Hart,  37  id.  123. 

An  insolvent  debtor  may  dispose  of  his  property,  and  the 
purchaser  will  be  protected,  unless  the  evidence  shows  satis- 
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factoiily  that  lie  was  actuated  mala  fides.  111.  Statute  of 
Frauds,  sec.  5 ;  Wadhams  v.  Humphrey,  22  111.  661 ;  Nelson 
v.  Smith  et  al.  28  id.  495 ;  Wood  et  al.  v.  Shaiv  et  al.  29  id. 
444;  Hesing  v.  McCloskey,  37  id.  341 ;  Miller  et  al.  v.  Kirby, 
74  id.  242. 

The  motive  with  which  an  act  is  done  makes  no  difference, 
if  the  act  is  legal.  Funk  et  al.  v.  Staats,  24  111.  633 ;  Gray 
v.  St.  John,  35  id.  222;  Hesing  v.  McCloskey,  37  id.  341; 
Francis  v.  Rankin  et  al.  84  id.  169;  Kyger  v.  F.  Hull  Shirt 
Co.  34  Ind.  249 ;  Bump  on  Fraudulent  Conveyances,  chap.  7. 

Purchasing  with  notice  of  the  insolvency  of  the  vendor, 
does  not  make  the  transaction  fraudulent.  Beals  v.  Guernsey, 
8  Johns.  446 ;  Bliss  v.  Ball,  9  id.  131 ;  Sisson  v.  Routh  et  al. 
30  Conn.  15 ;  Loeschigh  et  al.  v.  Bridge  et  al.  42  N.  Y.  421. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  case  in  this  court  is  confined  within  much  narrower 
limits  than  it  was  when  heard  in  the  circuit  court.  That 
court  dismissed  the  bill  as  to  all  the  defendants  except  the 
judgment  debtor  and  Eleanor  Garrett  and  Calvin  E.  Thomp- 
son. Complainant  neither  appealed  from  that  decree  nor 
assigned  cross-errors.  It  must  therefore  be  understood  she 
acquiesced  in  that  decision.  In  so  far  as  the  bill  contained 
allegations  against  parties  as  to  whom  it  was  dismissed,  it 
will  not  now  be  considered. 

Narrowing  the  inquiry,  then,  as  must  be  done,  to  the  lands 
it  is  charged  that  equitably  belong  to  the  judgment  debtor, 
but  the  title  to  which  is  in  defendants  Eleanor  Garrett  and 
Calvin  K.  Thompson,  the  discussion  need  not  be  elaborated 
to  any  great  length.  The  transaction,  so  far  as  Thompson 
is  concerned,  will  be  first  considered.  It  appears  that  Cole- 
man Garrett  died  July  6,  1878,  leaving  quite  an  estate,  con- 
sisting of  real  and  personal  property.  Harvey  Garrett,  the 
judgment  debtor,  was  a  son  of  the  intestate,  and  one  of  nine 
heirs  to  his  estate.     On  the  1st  day  of  March,  1879,  Harvey 
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Garrett  entered  into  a  contract  with  Calvin  E.  Thompson,  by 
which  he  sold  to  Thompson  his  interest  in  his  father's  estate. 
The  consideration  to  be  paid  was  $800,  of  which  sum  $200 
was  paid  in  cash,  and  Thompson  gave  his  notes  for  the  bal- 
ance, which  he  afterwards  paid.  It  is  that  sale  of  the  prop- 
erty complainant  seeks  to  impeach  as  fraudulent  as  to  her, 
and  have  the  land  subjected  to  the  payment  of  her  judgment. 
That,  it  is  thought,  can  not  be  done.  At  the  time  Harvey 
Garrett  contracted  to  sell  his  interest  in  his  father's  estate, 
complainant  had  then  recovered  no  judgment  against  him. 
Her  judgment  was  not  recovered  until  the  26th  of  March, 
1879,  and  no  execution  was  issued  on  the  judgment  until  the 
10th  of  March,  1880.  Prior  to  making  the  sale  of  his  inter- 
est, it  seems  a  division  of  the  lands  belonging  to  the  estate 
of  Coleman  Garrett  had  been  agreed  upon  among  the  heirs, 
and  by  that  arrangement  Harvey  Garrett  would  get  twenty 
acres  lying  next  to  Calvin  K.  Thompson,  off  an  eighty  acres 
situated  in  Warren  county.  On  making  the  contract  Thomp- 
son took  possession  of  this  land,  and  leased  it  to  Harvey 
Garrett,  at  and  for  a  sum  agreed  upon.  The  next  year  he 
leased  the  same  to  Eleanor  Garrett.  Afterwards  Thompson 
received  a  deed  for  this  land,  and  since  the  making  of  the 
contract  he  has  been,  and  now  is,  in  possession  of  it,  either 
by  himself  or  his  tenants,  and  claims  to  be  the  absolute 
owner.  There  is  but  little  in  the  record  that  tends  to  im- 
peach the  fairness  of  this  sale.  It  is  fully  proven  that 
Thompson  bought  the  interest  of  Harvey  Garrett  in  his 
father's  estate,  and  paid  him  the  price  agreed  upon  in  actual 
money.  The  contract  was  made  at  a  time  when  there  was 
no  judgment  against  Harvey  Garrett,  and  if  done  in  good 
faith  there  can  be  no  reason  why  it  may  not  stand.  That 
which  is  most  confidently  relied  on  as  indicating  fraud,  is, 
first,  the  relationship  of  the  parties ;  second,  the  pendency  of 
complainant's  suit  against  the  vendor  ;  and  third,  inadequacy 
of  price.     The  relationship  of  the  parties,  if  the  sale  was 
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otherwise  fair,  would  not,  of  course,  render  it  fraudulent.  It 
is  not  certainly  proven  that  Thompson  knew  of  the  pendency 
of  complainant's  suit  when  he  purchased  Harvey's  interest 
in  his  father's  estate ;  but  if  he  did,  that  would  not  render 
it  unlawful  for  him  to  buy  the  land,  if  done  in  good  faith.  It 
may  be  the  price  agreed  to  be  paid  was  less  than  the  real 
value  of  the  property,  but  the  inadequacy  of  price  is  not  so 
great  as  to  raise  any  presumption  of  fraud  that  would  pre- 
vail over  the  positive  testimony  of  the  parties  as  to  the  good 
faith  of  the  sale.  On  the  whole  evidence,  fully  considered, 
no  sufficient  reason  appears  for  declaring  the  sale  to  Thomp- 
son fraudulent,  and  it  must  therefore  be  permitted  to  stand. 
Coming  now  to  consider  the  case  against  Eleanor  Garrett, 
it  is  seen  she  claims  to  have  bought  of  James,  William  and 
Isaac  Garrett  the  sixty  that  remained  of  the  eighty  acres  in 
Warren  county  after  the  sale  of  the  twenty  acres  to  Thomp- 
son, and  also  to  have  bought  a  tract  of  land,  consisting  of 
sixty-four  acres,  of  David  S.  Steers,  and  to  have  paid  for  the 
same  with  her  own  money.  On  the  other  hand,  it  is  claimed 
these  lands  were  bought  with  funds  belonging  to  Harvey  Gar- 
rett, and  therefore  equitably  belong  to  him,  and  that  the 
deeds  were  taken  in  the  name  of  Eleanor,  his  wife,  to  hinder 
and  delay  complainant  in  the  collection  of  her  judgment 
against  Harvey  Garrett.  On  this  branch  of  the  case  the  evi- 
dence contained  in  the  record  is  very  voluminous,  and  covers 
the  transactions  of  the  parties  for  quite  a  number  of  years. 
It  would  answer  no  good  purpose  to  enter  upon  any  particu- 
lar analysis  of  the  testimony.  It  would  extend  this  opinion 
to  an  unreasonable  length.  It  has  been  considered  with  that 
care  the  importance  of  the  case  demands,  and  it  is  sufficient 
to  state  the  impressions  it  makes  on  the  mind.  There  is  pos- 
itive testimony  the  money  that  paid  for  these  lands  was  in 
fact  the  money  of  Eleanor  Garrett,  derived  from  sources 
other  than  her  husband,  the  judgment  debtor.  That  she 
obtained  some  money  from  her  father's  estate  is  conceded. 
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Documentary  evidence  introduced  tends  to  show  she  did  not 
receive  the  amount  necessary  to  buy  these  lands,  from  her 
father's  estate.  That  may  be  so,  but  this  evidence  is  not  of 
itself  of  a  character  sufficient  to  overcome  the  positive  testi- 
mony only  her  money  was  used  in  buying  these  lands.  There 
is  some  evidence  she  had  money  from  other  sources.  It  is 
true  the  testimony  as  to  the  money  used  in  buying  these 
lands  comes  mostly  from  the  husband  of  defendant  claiming 
the  lands  as  her  own.  He  is  not  impeached,  and  his  testi- 
mony is  to  be  regarded  as  the  testimony  of  any  other  witness 
having  a  personal  interest  or  feeling  in  the  matters  about 
which  tie  testifies.  Many  of  the  transactions  between  the 
judgment  debtor  and  his  wife  are  by  no  means  free  from  sus- 
picion as  to  their  fairness.  But  much  as  the  good  faith  of 
some  of  their  transactions  in  regard  to  personal  property 
may  be  distrusted,  still  there  is  positive  testimony  defendant 
bought  these  lands  with  her  own  money,  as  any  one  else 
would  do.  That  she  had  some  money  of  her  own  to  use  for 
that  purpose,  admits  of  no  doubt,  but  whether  she  had  enough 
with  which  to  buy  and  pay  for  all  these  lands,  is  purely  a 
question  of  fact,  depending  for  its  solution  on  conflicting  evi- 
dence. It  has  been  seen  there  is  evidence  tending  to  show 
she  had  sufficient  money  of  her  own  to  pay  for  all  the  lands 
conveyed  to  her,  and  that  principal  fact  is  not  disproved  by 
the  circumstances  proven.  The  whole  record  considered,  it 
is  thought  the  judgment  of  the  Appellate  Court  directing  the 
bill  to  be  dismissed  as  to  the  remaining  defendants,  is  war- 
ranted by  the  law  and  the  evidence,  and  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Mulkey,  dissenting: 

I  do  not  think  all  the  facts  affecting  the  merits  of  this  case 
are  fully  presented  by  the  opinion  of  the  majority  of  the 
court,  or  by  the  statement  which  precedes  it,  and  I  am  clearly 
of  opinion,  when  all  the  facts  are  carefully  considered,  the 
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decree  of  the  circuit  court,  in  so  far  as  it  affects  the  parties 
before  this  court,  was  fully  warranted,  and  that  it  should 
therefore  have  been  approved  by  the  Appellate  Court,  and 
that  the  Appellate  Court  erred  in  not  doing  so. 

Walker  and  Scholfield,  JJ.,  also  dissent. 


George  Ligare 

v. 
Joseph  Peacock. 

Filed  at  Ottawa  January  23,  188d. 

1.  Bill  foe  an  accounting — at  what  stage  of  the  suit  an  account  may 
be  taken.  On  bill  by  one  partner  against  another  for  an  account  of  the  part- 
nership matters,  the  first  thing  to  be  determined  is,  whether  the  parties  are, 
in  equity,  required  to  account.  When  this  is  so  found,  the  case  should  be 
referred  to  the  master  to  hear  the  evidence  and  state  an  account.  Until  the 
case  comes  before  the  master  there  is  no  necessity  to  take  evidence  as  to  the 
state  of  the  accounts. 

2.  Settlement — receipt  as  evidence  thereof.  Where  property  of  one 
person  is  sold  by  another,  and  a  receipt  given  for  a  certain  sum,  even  though 
for  a  less  sum  than  the  amount  of  the  sale,  the  giving  of  such  receipt  will 
authorize  the  presumption  of  a  settlement  of  such  transaction. 

3.  Paktneeship — presumption  as  to  equality  of  interest.  Where  the 
fact  of  the  existence  of  a  partnership  is  established,  in  the  absence  of  proof 
to  the  contrary  it  will  be  presumed  that  the  interest  of  each  partner  is  equal. 

4.  Same — what  business  embraced  in  the  partnership  arrangement — 
evidence  thereof.  It  was  contended  by  one  party  to  a  bill  for  a  partnership 
account,  that  there  was  a  partnership  between  him  and  the  other  party  in  the 
sawing  of  lumber,  and  also  in  a  lumber  yard  in  Chicago,  to  which  the  lum- 
ber, when  sawed,  was  shipped,  while  the  latter  contended  that  the  partner- 
ship did  not  embrace  the  business  in  Chicago,  and  as  evidence  to  corroborate 
his  statement  showed  that  he  had  made  annual  accounts,  in  which  he  credited 
the  firm  with  the  lumber  he  received  at  wholesale  prices,  to  which  accounts 
no  objection  was  made:  Held,  that  this  was  not  evidence  proving  there  was 
no  partnership  in  the  business  at  Chicago.  If  there  was  such  a  partnership, 
it  mattered  not  what  price  was  credited  for  the  lumber.     It  could  only  amount 
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to  a  memorandum  of  the  amount  received,  and  for  which  the  party  receiving 
should  account. 

5.  Same — dissolution — what  so  regarded.  After  the  formation  of  a  part- 
nership, by  which  one  of  the  partners  was  to  manufacture  lumber  and  ship 
the  same  to  the  other  in  Chicago,  to  be  there  sold  by  the  latter,  each  to  share 
equally  in  the  net  profits,  and  the  business  was  carried  on  for  several  years, 
the  partner  in  Chicago  refused  to  furnish  any  supplies  for  the  manufacture 
of  lumber,  and  the  other  refused  to  ship  any  more  lumber  to  him,  nothing 
being  done  by  either,  after  this,  recognizing  the  partnership  as  existing: 
Held,  that  this  was  as  effectual  a  dissolution  as  if  the  parties  had  formally 
and  specifically  agreed  that  the  partnership  should  then  terminate. 

6.  Where  both  partners  refuse  to  perform  their  part  of  the  partnership 
agreement,  there  is  no  rule  of  law  requiring  or  recognizing  a  continuance  of 
the  partnership.  Even  if  one  partner  refuses  to  act  under  the  partnership 
agreement,  the  other  may  elect  to  consider  it  as  terminated. 

7.  Same — use  of  partnership  property  by  one  party,  after  dissolution — 
liability.  Where  a  partner,  after  a  dissolution  of  the  partnership,  remains 
in  possession  of  the  partnership  property,  as  saw-mills,  manufacturing  and 
selling  lumber  to  others  on  his  own  account,  he  will  be  required  to  account 
to  the  firm  for  a  reasonable  rent  of  the  property,  after  deducting  repairs,  taxes 
paid,  and  necessary  expenses  in  its  preservation;  and  if  he  appropriates  firm 
property  to  his  own  use,  he  must  account  for  it  at  a  fair  cash  value. 

8.  Same — excess  in  capital  advanced  by  one  partner — adjustment  in 
respect  thereto,  on  an  accounting.  Where  one  partner  furnishes  more  than 
one-half  of  the  capital  employed  in  a  firm,  when  the  partner's  interests  in 
the  business  and  net  profits  are  equal,  his  co -partner,  in  adjusting  the  part- 
nership account,  should  be  charged  with  six  per  cent  interest  per  annum  on 
one-half  of  the  excess  of  the  capital  so  furnished, — or,  what  amounts  to  the 
same  thing,  the  firm  should  be  charged  with  that  rate  of  interest  upon  all 
capital  furnished  by  the  one  partner  more  than  the  other,  treating  such  excess 
as  a  loan  to  the  firm. 

9.  Same — adjustment  on  an  accounting  and  final  settlement — in  the 
particular  case.  On  the  settlement  of  a  partnership  between  A  and  B,  in 
the  manufacture  and  sale  of  lumber,  in  which  A  was  to  furnish,  and  did  fur- 
nish, all  the  supplies  for  the  manufacture  of  the  lumber,  which  was  shipped 
to  him  in  Chicago,  to  be  there  sold  by  him  as  partnership  property,  A  should 
be  charged  with  all  the  lumber  shipped  to  him,  with  the  profits  derived  from 
its  sale,  and  credited  with  all  expenses  of  the  yard  in  Chicago,  and  all  sup- 
plies furnished  by  him  to  B  to  enable  him  to  operate  the  mills  in  making  the 
lumber,  and  for  all  firm  money  he  may  have  appropriated  to  his  own  use  he 
should  be  charged  with  interest  from  the  time  of  such  appropriation.  A 
should  also  be  charged  with  all  supplies  furnished  to  him  by  B,  and  credited 
with  all  funds  paid  out  by  him  for  logs,  etc.,  in  operating  the  mill,  and  if  he 
still  retains  any  of  the  firm  money,  or  has  used  any  of  its  property  after  the 
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dissolution,  lie  should  be  charged  with  it,  and  interest  from  the  time  of  such 
appropriation  to  his  own  use;  and  each  of  them  will  be  entitled  to  a  credit 
for  any  means  advanced  by  him  in  reconstructing  or  repairing  the  mill,  or 
for  its  improvement. 

10.  Same — partner's  right  to  charge  for  services.  In  the  absence  of 
any  agreement  to  the  contrary,  partners  will  not  be  entitled  to  charge  the  firm 
for  their  services,  time  or  skill  in  conducting  its  business.  The  presumption 
is  that  each  partner  is  required  to  use  his  skill,  time  and  labor  for  the  pro- 
motion of  the  interests  of  the  firm. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county;  the  Hon.  M.  F.  Tuley,  Judge,  presiding. 

Mr.  C.  C.  Bonney,  Mr.  S.  M.  Moore,  and  Mr.  Lyman  M. 
Paine,  for  the  appellant. 

Messrs.  J.  P.  &  T.  K.  Wilson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  appellant  for  an  account  of  part- 
nership matters  between  him  and  appellee.  An  answer  was 
filed  by  appellee,  and  he  also  filed  a  cross-bill,  to  which 
appellant  filed  an  answer.  The  court  below  referred  the  case 
to  the  master  to  hear  evidence  and  state  an  account  between 
the  parties,  and  report  his  findings  to  the  court.  After  a 
hearing,  the  master  reported  an  account,  with  the  evidence, 
and  his  report  was  approved,  and  a  final  decree  was  rendered 
against  complainant  for  $21,280.61,  and  the  case  was  re- 
moved to  the  Appellate  Court,  where  the  decree  was  affirmed, 
and  he  brings  the  record  to  this  court,  and  urges  a  reversal. 

This  record  contains  a  large  amount  of  irrelevant  matter, 
and  evidence  relating  to  the  previous  pursuits  of  the  parties, 
and  a  considerable  portion  appears  to  have  been  duplicated 
in  the  record,  and  the  record  is  greatly  incumbered,  and  im- 
poses a  great  amount  of  unnecessary  labor  to  separate  the 
important  from  the  immaterial  matter  in  the  abstract  and 
record. 
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In  such  a  case  as  this  the  first  question  to  be  determined 
is,  whether  the  parties  are  in  equity  required  to  account, 
and  being  so  found,  the  case  should  be  referred  to  a  master 
to  hear  the  evidence  and  state  an  account.  Until  it  comes 
before  the  master  there  is  no  necessity  to  take  evidence  as 
to  the  state  of  the  accounts.  If  previously  taken,  it  unneces- 
sarily incumbers  the  record.  It  is  true  appellee  denies  the 
partnership  was  formed  in  April,  1853,  but  appellant,  who 
testifies  it  was,  is  strongly  corroborated  by  other  witnesses, 
and  appellee  testifies  so  recklessly,  and  with  such  manifest 
feeling,  that  it  detracts  greatly  from  the  weight  of  his  evi- 
dence. He  testifies  that  when  appellant  took  charge  of  the 
mills  he  was  to  receive  only  such  compensation  as  appellee 
saw  proper  to  give  him.  In  another  part  of  his  evidence 
he  says  appellant  was  to  take  charge  of  and  operate  the  mill 
for  his  board,  until  the  partnership  should  be  formed.  He 
states  that  he  released  the  mortgage  on  the  forty  acres  of  land 
because  appellant's  wife  cried,  and  besought  him  to  do  so. 
Now,  these  statements  are  too  incredible  for  ready  belief. 
He  swears  to  facts  as  true,  of  which  he  could  not  possibly 
have  had  any  personal  knowledge.  He  manifests  great  bit- 
terness and  hatred  of  appellant.  On  the  other  hand,  appel- 
lant testifies  with  apparent  candor,  and  is  corroborated  in 
much  of  his  evidence  by  other  witnesses.  On  reviewing  the 
whole  of  the  evidence  on  this  question,  we  are  of  opinion  it 
proves  that  the  partnership  commenced  in  April,  1853.  We 
therefore  must  hold  that  the  statement  of  the  account  must 
commence  at  that  time,  and  extend  down  to  the  time  the 
partners  refused  to  proceed  further  and  do  anything  more 
under  the  partnership  agreement. 

Then,  what  were  the  terms  of  the  contract  of  partnership  ? 
It  not  having  been  reduced  to  writing,  they  must  be  gathered 
from  the  statements  of  the  parties,  and  the  circumstances 
attending  the  transactions  had  under  it. 

7—109  III. 
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Appellant  testifies  that  the  partnership  was  to  be  equal, 
and  he  is  corroborated  by  the  agreement  by  appellee,  in 
February,  1854,  to  convey  to  appellant  one-half  of  the  prop- 
erty, which  he  subsequently  did ;  but  where  a  partnership  is 
proved  to  exist,  in  the  absence  of  proof  to  rebut  it  the  pre- 
sumption is  that  it  is  an  equal  partnership.  Had  appellant's 
interest  been  less  than  one-half,  the  property  would  surely 
have  been  conveyed  in  proportion  to  that  interest.  Appellant 
testifies  that  he  was  to  take  charge  of  the  mills,  manufacture 
lumber,  and  ship  it  to  appellee  at  Chicago,  and  he  was  to 
sell  it,  and  they  were  to  share  the  profits  equally.  This  ap- 
pellee denies,  and  insists  that  he  was  to  purchase  it  from  the 
firm  at  the  current  wholesale  prices  of  such  lumber  in  that 
market  at  the  time  it  was  received.  If  this  was  the  contract, 
why  did  appellee  consult,  by  letter,  with  appellant  as  to  the 
location  and  other  particulars  in  reference  to  his  opening  a 
lumber  yard  in  Chicago  ?  Why  write  appellant  threatening 
to  close  the  yard  if  the  mill  could  not  furnish  more  lumber? 
If  appellant  was  not  a  partner  in  that  yard,  what  interest 
was  it  to  him  whether  appellee  had  a  lumber  yard,  or  where 
it  was  located,  or  whether,  when  appellee  had  opened  it,  it 
should  be  closed  or  remain  open  ?  If  the  agreement  was  as 
claimed  by  appellee,  it  was  not  of  the  slightest  concern  to 
appellant  whether  there  was  a  lumber  yard  in  which  it  should 
be  placed  for  sale.  Nor  can  we  believe  any  intelligent  busi- 
ness man  would  have  so  written  appellant  if  he  had  no  inter- 
est in  the  yard.  We  are  therefore  of  opinion  that  appellant 
was  a  full  partner  in  the  business  at  Chicago,  and  after  pay- 
ing the  firm  debts,  and  deducting  all  expenses  of  the  business 
in  the  yard,  is  entitled  to  one-half  of  the  profits. 

But  it  is  said  that  appellee  rendered  annual  accounts,  in 
which  he  credited  the  firm  with  the  lumber  he  received  at 
the  wholesale  price,  and  appellant  never  objected  to  the 
accounts.  It  is  insisted  this  is  strong  evidence  that  the 
agreement  was   as   appellee  states  it.     If  there  was  a  full 
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partnership  in  the  business  at  Chicago,  as  we  think  there 
was,  it  was  not  of  the  slightest  importance  at  what  price  the 
mill  was  credited,  or  whether  at  any  price,  as  it  was  only 
intended  as  a  memorandum  to  show  what  amount  of  lumber 
had  been  received  by  appellee  for  which  he  should  account 
on  a  final  settlement,  with  the  profits  made  on  its  sale.  This 
being  the  purpose,  it  did  not  matter  to  appellant  what,  if 
any,  price  was  fixed  on  the  lumber.  He  was  only  concerned 
to  know  that  the  proper  amount  was  credited,  and  this  being 
so,  he  was  not  required  to  object.  In  fact  there  was  nothing 
to  which  he  should  object. 

Appellant  is  entitled,  in  stating  an  account,  to  a  credit  of 
$2500, — the  amount  of  the  receipt  given  by  appellee.  It  is 
true  that  the  sale  of  the  Canal  street  lots  was  for  a  larger 
sum  over  and  above  the  amount  appellant  owed  appellee 
when  he  took  the  assignment  of  the  contract  of  sale  to  ap- 
pellant, with  the  balance  of  the  purchase  money  paid  by 
appellee  added,  but  the  payment  of  taxes  and  other  claims 
appellee  may  have  had  to  pay  may  have  amounted  to  the 
difference.  At  any  rate,  we  must  presume  that  a  settlement 
of  that  matter  was  made  when  the  receipt  was  given.  The 
fact  that  the  receipt  was  given,  as  this  was,  authorizes  the 
presumption  that  there  was  a  settlement  of  that  transaction. 

When  did  the  partnership  terminate  ?  Was  it  at  the  time 
both  parties  refused  to  go  on  under  the  partnership  agree- 
ment, or  when  appellee  sold  out  his  half  of  the  property, 
on  the  15th  of  October,  1864?  Appellee  refused  to  furnish 
supplies,  and  appellant  refused  to  ship  any  more  lumber  to 
him,  nor  did  either  one  do  anything  afterwards  that  recog- 
nized the  partnership  as  existing.  This  was  as  effectual  a 
dissolution  as  if  the  parties  had  formally  and  specifically 
agreed  that  it  should  then  terminate.  When  both  parties 
refused  to  perform  their  part  of  the  partnership  agreement, 
there  is  no  rule  of  law  requiring  or  recognizing  a  continuance 
of  the  partnership.     Even  when  one  of  the  partners  refuses 
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to  act  under  the  partnership  agreement,  the  other  partner 
may  elect  to  consider  it  as  terminated.  Here  both  parties, 
by  their  statements  and  acts,  treated  the  partnership  as 
ended.  When  one  partner  refuses  to  do  what  he  is  required 
to  do  under  the  agreement  or  the  law,  as  a  general  rule  the 
other  partner  can  not  carry  on  the  business  of  the  firm. 
Partnerships  are  formed  for  the  joint  action,  influence  and 
skill  of  each  individual  member  of  the  firm.  In  this  case 
appellant  continued  in  possession  of  the  firm  property  at  the 
mills,  manufactured  lumber,  and  shipped  and  sold  it  to  other 
persons  and  in  other  markets,  and  in  doing  so  must  be  held 
to  account  for  the  property  thus  retained.  At  the  dissolution 
of  the  partnership,  appellee  no  doubt  had  firm  lumber  and 
money  in  his  hands,  for  which  he  must  account  on  a  settle- 
ment of  the  business  of  the  partnership. 

Under  what  rules  shall  appellant  account  ?'  Shall  he  be 
held  for  the  value  of  the  property,  with  interest,  or  for  it  and 
all  profits  he  may  have  made  after  the  dissolution,  and  before 
appellee  sold  to  McDonald  &  Co.  ?  Appellee  has  referred  to 
numerous  authorities  that  establish  the  rule  that  when  the 
partnership  is  terminated  by  the  death  of  a  member  of  the 
firm,  or  by  a  withdrawal  of  one  partner,  and  the  survivor 
retains  the  firm  property  and  continues  the  business,  he  is 
held  liable  to  account  for  profits.  This  is  the  undoubted 
rule  in  that  class  of  cases.  The  law  imposes  it  as  a  duty  on 
the  survivor  when  the  partnership  is  thus  terminated,  to 
wind  up  its  affairs,  and  account  with  the  legal  representatives 
of  the  deceased  partner  or  to  the  withdrawing  partner,  and 
the  survivor  failing  in  this  duty,  becomes  liable  to  account 
for  profits,  if  any,  after  the  dissolution,  and  to  account  for 
principal  and  interest,  if  there  are  no  profits.  But  this  case 
does  not  come  under  that  rule.  Here,  when  the  partnership 
ended,  each  partner  had  in  his  hands,  and  retained,  a  por- 
tion of  the  assets  of  the  firm.  Each  having  retained  a 
portion  of  the  firm  assets,  it  would  be  inequitable  to  require 
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one  partner  to  account  for  profits,  and  permit  the  other  to 
use,  it  may  be,  an  equal  or  greater  amount  of  the  firm  capi- 
tal in  other  business,  equally,  or,  it  may  be,  more  profitable, 
and  to  render  no  account  for  its  use.  Appellee  has  no  doubt 
used  in  his  business,  since  the  dissolution,  the  firm  money  or 
property  retained  by  him,  and  if  he  used  it  in  other  business, 
or  loaned  it,  it  would  be  impracticable  to  trace  it  and  ascer- 
tain the  profits  or  accumulations  he  has  derived  from  its  use. 
As  each  retained  a  portion  of  the  firm  assets,  and  neither 
demanded  a  settlement  of  the  affairs  of  the  firm  and  a  divi- 
sion of  the  assets,  the  principles  of  equity  and  justice  author- 
ize, if  they  do  not  require,  that  we  regard  what  each  retained 
as  a  division  pro  tanto,  and  that  each  be  charged  with  the  sum 
so  retained,  and  account  for  the  portion  in  his  hands.  This 
is  fair  and  just,  and  is  demanded  by  equitable  principles. 

Here  appellee,  after  the  partnership  was  dissolved,  retained 
the  portion  of  assets  in  his  hands,  and  it  was  as  fully  his 
duty  to  proceed  to  wind  up  the  affairs  of  the  firm,  as  it  was 
that  of  appellant.  When  dissolved,  either  partner  had  the 
power  to  compel  an  adjustment  of  all  the  business  of  the 
firm,  and  a  settlement  between  the  partners,  but  neither  took 
any  such  steps ;  and  both  having  delayed  in  compelling  a 
settlement  for  so  great  a  length  of  time,  the  firm  money 
in  the  hands  of  each  has  no  doubt  been  invested  in  their 
business,  and  assumed  such  a  variety  of  shapes  in  different 
kinds  of  business  that  the  fund  and  its  increase  can  not  be 
traced  and  identified.  Appellant  must  therefore  account  for 
a  reasonable  amount  of  rent  for  the  use  of  appellee's  interest 
in  the  mill  property,  with  interest  from  the  date  of  the  disso- 
lution of  the  partnership  until  appellee  sold  to  McDonald  & 
Co.,  but  may  deduct  therefrom  necessary  expenses  in  pre- 
serving the  property,  and  taxes  paid  on  it.  He  must  be 
charged  with  and  account  for  the  goods  and  stores,  the  logs, 
and  all  other  personal  property  at  the  mills  at  the  time  of 
the  dissolution,  of  the  partnership,  and  all  money  due  the 
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firm  and  collected  by  him,  with  interest  on  these  several  sums 
from  the  time  of  the  dissolution.  He  will  be  credited  with 
any  sum  he  may  have  paid  on  debts  owing  by  the  firm.  It 
is  not  questioned  that  appellee  furnished  all  the  capital  to 
purchase  and  put  into  operation  the  mills  at  Ford  river.  It 
therefore  follows  that  appellant  should  be  placed  under  the 
same  burthens  as  appellee.  Appellant  must,  as  a  matter  of 
justice,  be  charged  with  six  per  cent  interest  per  annum  on 
one-half  of  the  excess  of  capital  furnished  by  appellee  above 
that  furnished  by  him, — or,  what  amounts  to  the  same  thing, 
the  firm  must  be  charged  with  that  rate  of  interest  upon  all 
capital  appellee  furnished  over  that  advanced  by  appellant. 
That  amount  should  be  treated  as  a  loan  by  appellee  to  the 
firm.  Appellee  should  be  charged  with  all  the  lumber  shipped 
from  the  mills  to  him,  with  the  profits  derived  from  its  sale, 
and  he  must  have  credit  for  all  expenses  of  the  yard  in 
Chicago,  and  all  supplies  furnished  by  him  to  appellant  to 
operate  the  mills,  and  for  all  firm  money  he  may  have  ap- 
propriated to  his  own  use  he  must  be  charged  with  interest 
from  the  time  of  the  appropriation.  Appellant  should  be 
credited  by  the  receipt  of  $2500,  as  an  advance  on  his  share 
of  capital  of  the  firm,  and  that  receipt  must  be  held  as  a 
settlement  between  them  of  the  transaction  in  relation  to  the 
city  lots  and  the  mortgage  on  the  forty  acres  of  land.  That 
precludes  the  master  from  going  back  of  that  date  in  refer- 
ence to  that  transaction.  Appellant  must  be  charged  with 
all  supplies  furnished  to  him  by  appellee,  and  credited  with 
all  funds  he  paid  out  for  labor,  logs,  etc.,  in  running  the  mill, 
and  if  he  still  retains  any  money  of  the  firm,  or  used  any  of 
its  property  after  the  dissolution  of  the  partnership,  he  must 
be  charged  with  it,  and  interest  thereon,  at  the  same  rate, 
from  the  time  he  appropriated  it  to  his  own  use.  And  each 
of  them  is  entitled  to  a  credit  for  any  means  advanced  by 
him  in  reconstructing  or  repairing  the  mill,  or  for  its  im- 
provement, but  neither  is  entitled  to  charge  for  his  time  or 
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skill  in  conducting  the  business  of  the  firm,  as  no  agreement 
was  made  that  there  should  be  any  such  charges,  and  accord- 
ing to  the  law  governing  partnerships,  the  presumption  is 
that  each  is  required  to  use  his  skill,  time  and  labor  for  the 
promotion  of  -the  interest  of  the  firm,  unless  it  is  otherwise 
provided  by  agreement  of  the  parties. 

If  we  have  omitted  to  specifically  direct  on  other  questions 
in  the  statement  of  the  account,  the  master  will  conform 
his  action  to  well  recognized  rules  for  stating  such  accounts 
between  partners.  Many  of  them  are  so  fully  settled  and 
recognized  that  specific  directions  are  not  required,  and  of 
that  character  are,  perhaps,  some  of  those  in  which  we  have 
announced  the  rules.  But  inasmuch  as  the  account  was  not 
stated  according  to  these  rules,  the  decree  must  be  reversed, 
and  the  cause  remanded. 

Decree  reversed. 

Mr.  Chief  Justice  Sheldon  dissents. 


Henry  H.  Honore 

v. 
George  Wilshire. 

Filed  at  Ottawa  January  23,  1884. 

1.  Foeeclosuke  by  assignee — by  scire  facias — as  to  the  acknowledg- 
ing of  the  assignment.  It  is  not  essential  to  the  right  of  an  assignee  of  a 
mortgagee  to  foreclose  the  mortgage  by  scire  facias,  under  the  provisions 
of  section  17,  chapter  95,  of  the  Revised  Statutes,  that  the  assignment  should 
be  acknowledged. 

2.  Statute — construction.  A  remedial  statute  extending  a  remedy  should 
receive  a  liberal  construction,  so  that  it  may  accomplish  the  purposes  de- 
signed by  the  legislature.  An  enlarged  remedy  should  not  be  restricted  by 
mere  construction,  so  as  to  impose  conditions  or  restrictions  not  required  in 
the  statute  itself. 
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3.  Peactice — time  to  maJte  objection.  A  merely  technical  objection  not 
affecting  the  merits  of  the  case,  and  which  may  be  obviated  by  amendment, 
should  be  made  in  the  trial  court,  and  if  not  so  made  it  will  be  considered  as 
waived.  It  comes  too  late  when  made  in  the  appellate  court  for  the  first 
time. 

4.  Amendment — changing  party  plaintiff.  If  a  scire  facias  to  foreclose 
a  mortgage  is  improperly  brought  in  the  name  of  an  assignee,  an  amendment 
is  permissible,  substituting  the  name  of  the  mortgagee  as  plaintiff,  for  the 
use  of  the  assignee. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge, 
presiding. 

Mr.  W.  T.  Burgess,  for  the  plaintiff  in  error : 

A  scire  facias  to  foreclose  a  mortgage  is  not  an  action,  in  the 
ordinary  sense  of  that  term,  but  a  proceeding  in  rem.  Wood- 
bury v.  Manlove,  14  111.  213;  Menard  v.  Marks,  1  Scam.  25; 
Hall  et  aL  v.  Byrne,  id.  140;  White  v.  Watkins,  23  111.  482; 
McFadden  v.  Fortier,  20  id.  515. 

The  assignment  of  the  notes  does  not  authorize  the  assignee 
to  foreclose,  by  scire  facias,  in  his  own  name.  Camp  v. 
Small,  44  111.  37 ;  Winchell  v.  Edivards,  5T  id.  45 ;  Olds  v. 
Cummings,  31  id.  191 ;    Bourland  v.  Kipp,  55  id.  376. 

Scire  facias  being  upon  the  record,  the  assignment  to 
authorize  the  bringing  of  the  suit  in  the  name  of  the  assignee 
must  be  duly  executed  and  recorded.  Turpin  v.  Ogle,  102 
111.  148 ;    Pryor  v.  Wood,  31  Pa.  St.  142. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  defendant  in  error: 
The  objection  that  the  assignee  could  not  maintain  the  pro- 
ceeding in  his  own  name,  was  not  raised  by  the  assignment 
of  error  in  the  Appellate  Court. 

The  objection  that  the  suit  should  have  been  in  the  name 
of  the  mortgagee,  instead  of  his  assigns,  can  not  be  raised 
for  the  first  time  in  the  Appellate  Court,  as  it  might  have 
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been  obviated  by  amendment.  Smith  v.  Moore,  3  Scam.  462 ; 
Tugboat  "Dorr"  v.  Waldron,  62  111.  225. 

In  the  judgment  the  court  finds  that  George  Wilshire  was 
"the  lawful  assignee,  holder  and  owner  of  the  said  notes  and 
mortgage,  as  survivor,  as  in  the  writ  set  forth."  The  default 
admits  every  material  averment  in  the  scire  facias.  Garrison 
v.  People,  21  111.  538 ;  Massachusetts  Mutual  Life  Ins.  Co.  v. 
Kellogg,  82  id.  618. 

The  word  "assigns,"  in  section  17,  chapter  95,  of  the  Ke- 
vised  Statutes,  means  the  holders  of  the  legal  title  to  the 
notes  secured  by  mortgage. 

A  conveyance  of  mortgaged  premises  by  the  mortgagee, 
without  an  assignment  of  the  notes,  is  a  nullity.  Carpenter 
v.  Langdon,  18  Wall.  274;  Jackson  v.  Blodgett,  5  Cow.  205; 
Merritt  v.  Barthalett,  36  N.  Y.  44. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

In  July,  1877,  George  Wilshire  commenced  a  proceeding  in 
the  Superior  Court,  by  scire  facias,  to  foreclose  a  mortgage 
made  by  Henry  H.  Honore  to  Samuel  J.  Walker,  which  mort- 
gage was  regularly  acknowledged,  as  the  statute  provides, 
and  was  recorded  in  the  proper  office  in  the  county  where  the 
land  embraced  in  it  is  situated.  It  is  alleged  in  the  scire 
facias,  Walker,  the  mortgagee,  indorsed  the  notes  secured  by 
the  mortgage,  and  then  duly  assigned  such  mortgage,  by  a 
written  assignment  thereon,  under  his  hand  and  seal,  and 
delivered  the  notes  and  mortgage,  so  indorsed  and  assigned, 
to  William  Wilshire  and  George  Wilshire,  by  their  firm  name 
of  Wilshire  &  Co.,  which  "mortgage,  with  an  assignment 
thereof,  as  aforesaid,  from  the  said  Walker  to  the  said  Wil- 
shires,  by  their  said  firm  name,  was  duly  re-recorded  in  said 
recorder's  office"  of  Cook  county,  where  the  mortgaged  prem- 
ises are  situated,  on  the  19th  day  of  November,  1872.  It  is 
also  alleged,  since  the  assignment  of  the  mortgage  to  the  firm 
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of  Wilshire  &  Co.,  William  Wilshire  died,  and  plaintiff  is  now 
the  sole  survivor  of  such  firm,  and  as  such,  is  the  "assigns" 
of  Walker  of  the  mortgage,  and  is  entitled  to  the  money 
secured  thereby.  The  scire  facias  contains  also  the  usual 
formal  averments  as  to  the  maturity  of  the  last  installments 
secured  by  the  mortgage,  and  that  the  sum  remaining  due  is 
now  payable  to  the  assignee  of  such  mortgage,  by  reason  of 
the  assignment  of  the  same  to  him.  Service  of  the  writ 
was  made  on  the  mortgagor,  Henry  H.  Honore,  on  the  6th 
day  of  July,  1877,  by  reading  the  same  to  him.  At  the 
August  term  of  the  Superior  Court,  after  the  service  of  the 
scire  facias  upon  defendant,  there  being  no  appearance  by 
him,  or  any  one  on  his  behalf,  a  default  was  entered  against 
him,  and  afterwards  the  court  found  the  amount  due  plaintiff 
on  the  mortgage  indebtedness,  and  adjudged  that  plaintiff 
recover  the  sum  so  found  to  be  due,  and  ordered  a  special 
writ  of  fieri  facias  to  issue  for  the  sale  of  the  lands  described 
in  the  mortgage.  The  judgment  of  the  Superior  Court  was 
affirmed  in  the  Appellate  Court,  on  a  writ  of  error  prosecuted 
in  the  name  of  defendant,  and  now  the  case  is  brought  to 
this  court  on  error. 

The  only  ground  insisted  upon  in  this  court  for  the  reversal 
of  the  judgment  of  the  Appellate  Court  affirming  the  judg- 
ment of  the  Superior  Court,  is,  the  assignment  of  the  mort- 
gage by  Walker,  the  mortgagee,  to  Wilshire  &  Co.,  not  having 
been  duly  acknowledged  and  recorded,  an  action  in  the  name 
of  George  Wilshire,  survivor,  as  the  "assigns"  of  the  mort- 
gagee, to  foreclose  it  by  scire  facias,  can  not  be  maintained. 
The  position  taken  is  not  tenable.  Scire  facias  to  foreclose 
a  mortgage  is  a  statutory  proceeding  on  a  record,  and  is  a 
proceeding  in  rem.  Section  17,  chapter  95,  of  the  Eevised 
Statutes  of  1874,  in  relation  to  mortgages,  provides,  if  de- 
fault be  made  in  the  payment  of  money  secured  by  mortgage 
on  lands  and  tenements,  duly  executed  and  recorded,  on  the 
same  becoming  due  it  "shall  be  lawful  for  the  mortgagee, 
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his  assigns,  or  his  or  their  executors  or  administrators,"  to 
foreclose  the  same  by  scire  facias.  It  will  be  perceived  the 
statute  requires  the  mortgage,  that  may  be  foreclosed  by  scire 
facias,  shall  be  "duly  executed  and  recorded."  The  statute 
has  made  provision  the  mortgage  may  be  acknowledged  by 
the  mortgagor,  before  some  officer  authorized  by  law  to  take 
acknowledgments  of  such  instruments.  No  such  formality 
is  required  by  statute  as  to  the  assignment  of  a  mortgage, 
to  enable  the  assignee  to  sue  out  the  scire  facias  in  his  own 
name  to  foreclose  it.  It  is  nowhere  provided  such  an  assign- 
ment shall  be  acknowledged  as  deeds  or  mortgages  are  re- 
quired to  be  acknowledged.  Originally,  the  remedy  by  scire 
facias,  as  given  by  statute,  was  confined  to  the  "mortgagee, 
his  executors  or  administrators, "  but  the  legislature  has  seen 
fit  to  extend  the  remedy  to  "assigns"  of  the  mortgagee,  and 
certainly  the  court  ought  not  to  restrict  the  remedy  by  requir- 
ing the  assignment  to  be  made  in  a  particular  way,  when  the 
legislature  has  not  so  required  it  to  be  done.  It  is  appre- 
hended any  assignment  of  the  mortgage  by  the  mortgagee, 
whether  acknowledged  or  not,  is  valid,  and  will  vest  his 
"assigns"  with  the  remedy  given  by  statute. 

After  the  assignment  was  written  upon  the  mortgage  in 
this  case,  and  signed  by  the  mortgagee,  it  was  re-recorded, 
together  with  the  assignment.  Counsel  seem  to  insist  it  was 
not  a  record  because  the  assignment  was  not  acknowledged, 
as  deeds  are  required  to  be  by  law.  How  it  would  be  any 
more  a  record  with  an  acknowledgment  than  without  it,  is  not 
understood.  It  is  certain  the  assignment  of  the  mortgage 
was  made  a  matter  of  record,  and  that  would  seem  to  be 
sufficient,  as  the  statute  has  nowhere  required  it  should  be 
acknowledged.  It  is  to  be  remembered  this  is  a  remedial 
statute,  and  must  be  construed  liberally,  so  that  it  may 
accomplish  the  purposes  intended  by  the  legislature.  Eeme- 
dies  are  always  within  legislative  discretion.  As  has  been 
seen,  the  remedy  by  scire  facias,  to  foreclose  a  mortgage,  is 
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now  given  by  statute  to  the  "mortgagee,  his  assigns,  his  or 
their  executors  or  administrators."  It  might  have  been  given 
to  the  holder  of  the  mortgage  indebtedness.  The  legislature 
having  deemed  it  proper  to  give  the  remedy  to  the  "assigns" 
of  the  mortgagee,  as  well  as  to  the  mortgagee  himself,  the 
enlarged  remedy  ought  not  to  be  restricted,  by  construction, 
to  assignments  made  in  a  particular  way,  not  required  by  the 
statute  conferring  the  remedy.  Any  assignment  by  which 
the  mortgagee  parts  with  his  interest  in  the  mortgage  itself, 
and  the  indebtedness  secured  thereby,  whether  acknowledged 
or  not,  must  be  held  to  be  sufficient  to  enable  "his  assigns" 
to  foreclose  it  in  his  own  name,  by  scire  facias,  in  precisely 
the  same  manner  the  mortgagee  might  do. 

But  there  is  another  reason  why  this  judgment  should  be 
affirmed.  At  most,  the  objection  insisted  upon  is  a  merely 
technical  one,  and  does  not  affect  the  merits  of  the  case.  It 
ought  not  to  be  taken  for  the  first  time  either  in  this  court  or 
the  Appellate  Court.  (Tugboat  "Dorr"  v.  Waldron,  62  111. 
221.)  Had  it  been  insisted  in  the  trial  court  the  suit  should 
have  been  in  the  name  of  the  mortgagee  instead  of  "his 
assigns,"  under  the  Practice  act  an  amendment  could  have 
been  permitted,  substituting  the  name  of  the  mortgagee  as 
plaintiff,  for  the  use  of  "his  assigns,"  and  the  case  would 
have  proceeded  to  judgment  without  delay.  Such  an  amend- 
ment is  allowable.  Teutonia  Life  Ins.  Co.  v.  Mueller,  77  111. 
22 ;    Camp  v.  Small,  44  id.  37. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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Freeman  Price 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  January  23,  1884. 

1.  Ceiminal  law — a  detective  participating  in  a  criminal  act — want 
of  felonious  intent.  On  an  indictment  for  burglary,  for  breaking  and  enter- 
ing a  dwelling  house  with  intent  to  rob  or  steal,  the  intent  with  which  the 
defendant  enters  the  house  is  the  gist  of  the  charge,  and  if  the  proof  does 
not  show  the  felonious  intent  charged,  no  conviction  can  rightfully  be  had. 

2.  On  the  trial  of  several  persons  for  burglary,  where  one  claims  that 
although  he  accompanied  the  others,  and  with  them  entered  the  house,  he 
was  acting  merely  as  a  detective,  to  fasten  guilt  on  his  associates,  if  the  evi- 
dence tending  to  prove  this  fact  is  sufficiently  strong  to  raise  a  clearly  well 
founded  doubt  of  his  guilt,  he  ought  to  be  acquitted. 

3.  Same — evidence  admissible  to  show  the  intent.  One  of  several  persons 
being  tried  on  a  charge  of  burglary,  claiming  that  he  was  acting  as  a  detective 
as  to  the  others,  testified  to  being  approached  by  one  of  his  co-defendants 
and  requested  to  take  a  part  in  the  proposed  burglary  and  robbery.  He 
was  then  asked  whether  or  not  he  advised  with  one  B.,  a  justice  of  the  peace, 
in  reference  to  going  with  the  parties  intending  to  rob,  which  question  the 
court  refused  to  allow  to  be  answered:  Held,  that  the  exclusion  of  the  pro- 
posed evidence  asked  for  was  clearly  erroneous.  The  giving  of  notice  to  a 
peace  officer  of  an  intended  burglary  or  robbery,  by  one  seemingly  acting  with 
others,  tends  strongly  to  negative  any  criminal  intent  on  his  part  in  afterward 
accompanying  the  real  burglars. 

4.  Same— sufficiency  of  evidence  as  to  the  absence  of  a  felonious  intent. 
Three  persons  were  indicted  for  burglary,  and  convicted.  It  appeared  in 
evidence  that  one  of  them,  before  the  burglarious  act  was  committed,  gave 
information  of  the  intended  crime  to  a  justice  of  the  peace,  and  on  the  day 
the  crime  was  in  fact  committed,  informed  a  constable  and  others  of  the 
same,  giving  the  names  of  all  the  persons  concerned,  and  of  the  time  and 
place  of  the  proposed  crime,  and  requested  the  constable  to  take  steps  to 
have  the  other  defendants  arrested,  and  that  he  accompanied  his  co-defend- 
ants to  the  place  assigned  and  seemingly  participated  with  them  in  their  acts, 
and  that  on  the  following  morning  he  gave  such  full  information  of  the  affair 
as  led  to  the  arrest  of  the  parties.  The  jury  found  all  the  defendants  guilty: 
Held,  that  under  the  facts  of  the  case  the  conviction  of  the  party  giving  such 
information,  and  who  claimed  to  have  acted  as  a  detective,  could  not  be  sus- 
tained. 
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Writ  of  Error  to  the  Circuit  Court  of  Henry  county ;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  C.  C.  Wilson,  for  the  plaintiff  in  error : 
An  officer  indicted  as  an  accessory  to  a  burglary  may,  for 
the  purpose  of  explaining  his  frequent  intercourse  with  those 
indicted  as  principals,  give  in  evidence  the  conversation  be- 
tween himself  and  another  officer  in  relation  to  the  best  means 
of  bringing  them  to  justice.  1  Wharton  on  Crim.  Law,  (5th 
ed.)  sec.  700 ;  Commonwealth  v.  Robinson  et  at.  1  Gray,  555. 
The  whole  evidence  considered,  it  is  evident  that  Price 
acted  with  the  other  parties  as  a  detective,  for  the  purpose  of 
bringing  them  to  justice,  and  a  new  trial  should  have  been 
granted  to  him. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 
There  was  no  error  in  refusing  to  allow  the  plaintiff  in 
error  to  testify  as  to  his  conversations  with  others.     The 
court  allowed  those  other  persons  to  testify  as  to  the  conver- 
sations. 

The  jury  were  the  exclusive  judges  of  the  credibility  of  the 
witnesses,  and  the  weight  to  be  attached  to  the  testimony  of 
each.  Valandschoot  v.  Adams,  61  111.  368  ;  Peeples  v.  McKee, 
92  id.  397;  Rogers  v.  People,  98  id.  581. 

Mr.  T.  E.  Milchrist,  State's  Attorney,  also  for  the  People : 

The  verdict  of  the  jury  will  not  be  disturbed  because  of  the 

insufficiency  of  the  evidence,  unless  there  is  a  clear  and  well 

founded  doubt  of  the  guilt  of  the  accused.     Gainey  et  all  v. 

People,  97  111.  270 ;  Needham  v.  People,  98  id.  275. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court  : 

On  the  28th  of  June,  1883,  Freeman  Price,  impleaded  with 
James  Moran  and  Abel  Lindohl,  was  tried  and  convicted  in 
the  Henry  county  circuit  court  for  the  crime  of  burglary,  the 
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jury  fixing  the  term  of  his  confinement  in  the  penitentiary  at 
three  years.  A  motion  for  a  new  trial  having  been  made 
and  overruled,  the  defendant  was  sentenced  by  the  court  to 
the  penitentiary  for  the  period  fixed  by  the  verdict.  The 
accused  having  brought  the  case  here  for  review,  asks  a 
reversal  of  the  conviction,  mainly  on  the  ground  it  is  not 
supported  by  the  evidence. 

The  transaction  upon  which  the  indictment  is  based  oc- 
curred about  half-past  six  o'clock  in  the  evening  of  the  9th 
of  March,  1883,  at  the  dwelling  house  of  John  Milroy,  on  his 
farm  near  the  county  line  between  Knox  and  Henry  counties. 
Milroy  testifies  that  at  about  the  time  indicated  some  one 
rapped  at  his  door  and  inquired  the  road  to  Woodhull,  a  vil- 
lage some  two  or  three  miles  distant ;  that  about  half  an  hour 
afterwards  there  was  another  rap  at  the  door,  and  his  wife, 
Mrs.  Milroy,  asked  who  was  there,  to  which  the  party  rapping 
replied,  "It  is  me;"  that  she  then  inquired  if  it  was  Pete, 
meaning  one  of  the  neighbors,  and  receiving  an  affirmative 
answer,  she  thereupon  opened  the  door,  when  three  men,  with 
cloths  tied  over  the  lower  part  of  their  faces,  walked  in,  and 
one  or  all  of  them  presented  pistols,  and  said,  "Your  money 
or  your  life ; "  that  witness  stepped  into  the  kitchen  to  get  a 
spade  to  defend  himself  with,  where  he  was  followed  by  the 
largest  one,  who  subsequently  proved  to  be  Moran  ;  that  upon 
witness  drawing  a  spade  on  Moran,  the  latter  presented  a 
pistol,  but  did  not  shoot,  nor  did  witness  strike  with  the 
spade;  that  Mrs.  Milroy  remained  in  the  first  room  with 
the  other  two ;  that  upon  their  ordering  her  to  get  a  light 
she  did  so,  and  handed  it  to  one  of  them,  and  then  passed 
through  the  pantry  down  into  the  cellar,  and  from  thence 
out  of  doors,  when  she  screamed  for  help ;  that  the  parties 
thereupon  left,  without  having  got  any  money  or  other  valua- 
bles. The  three  persons  who  thus  entered  the  house  were 
the  accused  and  his  co-defendants,  and  it  is  conceded  that 
the  latter  entered  the  house  of  Milroy,  as  stated,  for  the  pur- 
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pose  of  robbing  him ;  but  the  plaintiff  in  error  insists,  and 
we  think  the  evidence  tends  strongly  to  show  the  fact,  that 
his  object  in  accompanying  them  was  to  expose  the  contem- 
plated crime,  and  bring  the  real  perpetrators  of  it  to  justice, 
and  whether  this  is  so  or  not  is  really  the  only  question  in 
the  case. 

The  gist  of  the  offence  charged  is  the  intent  with  which  the 
plaintiff  in  error  entered  Milroy's  house.  The  indictment 
charges  it  was  with  the  intent  to  steal,  and  it  is  conceded 
the  facts,  as  testified  to  by  Milroy  and  his  wife,  are  amply 
sufficient  to  make  out  a  case  against  the  accused,  if  there 
was  no  evidence  explanatory  of  the  criminating  facts  occur- 
ring at  the  house,  and  testified  to  by  them,  and  it  is  therefore 
unnecessary  to  detail  more  particularly  what  transpired  there. 
Judging  the  case  by  what  occurred  at  Milroy's  house  alone, 
the  plaintiff  in  error  does  not  stand  in  any  better  position 
than  his  co-defendants,  who  are  confessedly  guilty,  and  have 
not  therefore  joined  in  the  writ  of  error.  The  defence  set  up 
by  the  former  is  in  the  nature  of  a  plea  of  confession  and 
avoidance.  If  he  was  really,  as  he  claims,  acting  the  part 
of  a  mere  detective  in  accompanying  the  other  two  on  their 
criminal  mission,  it  is  a  matter  of  no  significance  that  no 
difference  could  be  seen  in  his  conduct  and  the  other  two  at 
Milroy's  house,  for  to  have  acted  his  part  well  that  would 
reasonably  be  expected.  To  have  merely  stood  by  as  though 
he  were  a  silent  spectator,  would  doubtless  have  excited  the 
suspicions  of  his  comrades,  imperiled  his  own  safety,  and 
possibly  have  defeated  the  very  object  he  claims  to  have  had 
in  becoming  one  of  the  party.  The  turning  point  in  the  case 
then  is,  is  the  evidence  tending  to  show  plaintiff  in  error  was 
acting  in  the  affair  merely  as  a  detective,  sufficiently  strong 
to  raise  a  clearly  well  founded  doubt  of  his  guilt  ?  If  so,  he 
ought  not  to  be  convicted. 

The  accused  testifies  the  first  intimation  he  had  of  an 
intention  to  rob  Milroy  he  obtained  from  Moran,  who  came 
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to  him  and  asked  him  to  help  rob  an  old  man  near  Woodhull ; 
that  witness  said  to  him  first,  "that  is  not  my  business,"  but 
afterwards  said,  "I  will  see  about  it;"  that  Moran  came  to 
him  again,  about  four  months  ago,  and  asked  him  to  go, 
when  he  said,  as  before,  "I  will  see  about  it."  The  witness 
was  then  asked  whether  or  not  he  advised  with  Mr.  Byers  in 
reference  to  going  with  Moran.  This  and  other  questions  of 
similar  import  were  propounded  to  the  witness,  all  of  which, 
on  objection  by  the  People,  were  held  improper,  and  the  wit- 
ness was  not  permitted  to  answer  them.  The  evidence  shows 
that  Byers,  the  individual  referred  to,  was  an  attorney,  and 
also  a  justice  of  the  peace,  and  it  was  clearly  erroneous  to 
not  permit  the  witness  to  answer  the  questions.  It  is  clear 
enough  the  object  of  the  inquiry  was  to  show  that  he  gave 
notice  to  an  officer  of  the  law  of  the  intended  breach  of  the 
Criminal  Code,  which  would  have  strongly  negatived  any 
criminal  intent  on  his  part  in  going.  It  is  also  well  settled 
one  may  prove  his  own  declarations,  when  made  just  before 
or  at  the  time  of  starting  to  a  particular  place,  for  the  pur- 
pose of  showing  his  motives  or  object  in  going. 

But  the  error  in  excluding  this  evidence  was,  perhaps,  cured 
by  the  subsequent  testimony  of  the  witness.  Further  on  in 
his  testimony,  in  answer  to  the  question,  "Did  you  take  any 
steps,  after  you  were  informed  of  the  intended  robbery,  to  pre- 
vent it?"  the  witness  states  that  he  did,  by  informing  Yan- 
Biper,  the  constable,  and  Mr.  Byers ;  that  on  the  day  of  the 
robbery  he  called  YanKiper  out  of  Frederick's  store,  into  the 
back  room,  and  told  him  two  young  men  were  going  to  rob 
an  old  man,  and  also  told  him  what  Byers  had  said.  The 
witness  then  proceeds  in  these  words :  "I  said,  you  (mean- 
ing YanBiper)  had  better  telegraph  to  Woodhull  and  have 
the  officers  ready  for  them.  He  said,  'It  won't  do.  Let  them 
go  on,  and  if  they  steal  anything  they  will  be  caught.  If 
they  see  the  officers,  they'll  skip.'  I  told  him  these  two,  and 
another  from  Oneida,  were  going  to  rob  Milroy ;  that  they 
8—109  III. 
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were  going  at  1 :40  on  that  day.  I  told  him  to  have  officers 
at  Milroy's  house.  This  was  in  Frederick's  store,  in  Altona. 
Milroy's  house  was  eight  or  twelve  miles  from  Altona."  In 
answer  to  the  further  question,  "Did  you  call  on  any  one  else 
that  day,  and  inform  them  of  the  intended  robbery?"  the 
witness  replied,  "Yes ;  I  saw  Martin,  the  jeweler,  of  Altona, 
and  I  was  at  Byers'  house  for  that  purpose.  I  told  Yan  Riper 
in  the  forenoon,  and  told  him  what  Byers  had  told  me  about 
it.  I  told  him  I  had  spoken  to  Byers,  and  that  Byers  had 
said,  'Let  me  know  when  these  men  are  to  do  this,'  and  I 
said  I  would.  I  said  to  him,  'Shall  I  work  with  them  ?'  and 
he  said  yes.  The  conversation  with  Byers  was  at  six  or  seven 
o'clock  the  night  before  the  talk  with  VanKiper,  and  the  talk 
with  Yan  Riper  was  in  the  forenoon  of  the  day  we  went  to 
Milroy's.  Byers  is  the  man  that  told  me  to  help  them,  and 
encouraged  me." 

While  Byers  denies  that  Price  told  him  of  the  intended 
robbery  before  it  occurred,  yet  he  admits  he  called  at  his 
office  next  morning  and  told  him  all  about  what  had  hap- 
pened, and  through  the  information  thus  given  the  parties 
were  arrested  that  day.  Moreover,  Col.  Buswell,  ex-sheriff 
of  the  county,  testifies  to  a  conversation  with  Byers,  the  next 
morning  after  the  attempted  robbery,  in  which  the  latter  told 
him  all  about  the  affair,  and  witness  states  as  his  best  recol- 
lection that  Byers  said  Price  had  told  him  of  the  intended 
robbery  before  the  attempt  was  made.  Mrs.  Adams,  the 
mother  of  Price,  also  testifies  that  in  a  conversation  she  had 
with  Byers,  after  the  attempted  robbery  occurred,  the  latter 
said,  referring  to  her  son,  "He  did  not  do  as  he  (Byers)  told 
him ;  that  he  went  into  the  house,  when  he  told  him  to  stay 
out."  She  further  states  that  her  son  told  her  all  about  the 
affair  next  morning,  after  it  occurred.  The  details  of  this 
witness'  conversation  with  Byers,  as  given  by  her,  notwith- 
standing she  is  the  mother  of  the  accused,  are  so  natural  and 
free  from  anything  indicating  they  might  have  been  manu- 
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factured  for  the  occasion,  as  to  irresistibly  carry  with  them 
the  conviction  that  her  statement  is  true.  Moreover,  certain 
concessions  are  made  by  Byers,  on  cross-examination,  which 
we  think  strengthen  her  testimony.  He  fully  corroborates  her 
as  to  the  time,  place  and  occasion  of  her  conversation  with 
him,  and  while  he  denies  that  Price  told  him  beforehand  of 
the  intended  robbery,  yet  in  testifying  to  his  interview  with 
Col.  Buswell,  he  used  this  language :  "I  did  not  tell  him 
(Buswell)  that  Price  came  to  me  and  told  me  of  the  intended 
robbery.  I  think  I  told  him  that  Bob  did  not  act  as  I  had  told 
him  to."  That  Price  told  the  constable,  YanEiper,  of  the  in- 
tended robbery  before  and  on  the  day  it  was  attempted,  and 
that  Price  visited  Byers  on  the  same  day,  as  he  claims,  for 
the  purpose  of  communicating  the  same  fact  to  him,  is  not  at 
all  disputed.  The  constable  fully  corroborates  Price's  state- 
ments as  to  the  conversation  with  him  in  the  back  room 
of  Frederick's  store,  on  the  day  of  the  attempted  robbery. 
VanEiper,  referring  to  Price,  says:  "He  called  me  in  the 
back  room  of  Frederick's  store,  and  said  he  had  something 
to  tell  me ;  that  there  was  to  be  a  racket  at  Milroy's,  and 
wanted  me  to  get  a  squad  of  men  and  arrest  them,"  etc. 

Waiving  all  controverted  questions,  the  undisputed  facts, 
as  appears  from  the  foregoing,  are,  that  the  accused,  on  the 
day  of  the  attempted  robbery,  went  deliberately  to  a  constable 
of  the  town  in  which  he  lived  and  told  him  all  about  the  con- 
templated crime,  giving  the  true  names  of  the  parties,  and 
telling  him  when  and  where  it  was  to  take  place,  and  the 
name  of  the  intended  victim ;  that  the  attempt  was  made  at 
the  very  time  and  place,  and  by  the  parties,  stated  by  him, 
and  that  on  the  following  morning  he,  in  like  manner,  went 
to  a  justice  of  the  peace  and  told  him  all  about  what  had 
been  done,  and  furnished  him  with  the  true  names  of  the  par- 
ties implicated,  by  means  of  which,  on  the  same  day,  they 
were  brought  to  trial,  and  were  subsequently  convicted  of  the 
crime.     That  a  sane  person,  really  guilty  of  committing  so 


116  Peice  v.  The  People.  [Jan. 

Mr.  Justice  Scott,  dissenting. 

grave  a  crime  as  the  one  imputed  to  the  accused,  would  thus 
act,  is  so  inconsistent  with  all  human  experience  as  not  to 
warrant  the  conviction  of  any  one  under  the  circumstances 
shown.  The  accused  is  a  mere  youth,  only  some  nineteen 
years  of  age  at  the  time  of  this  transaction,  and  the  fact  that 
some  of  his  conduct  subsequent  to  the  occurrence  tends  rather 
to  strengthen  the  view  taken  by  the  jury,  as  is  conceded, 
yet  that  may  well  have  resulted  from  his  youth  and  inex- 
perience. But  as  to  the  exculpating  facts  above  stated,  we 
see  no  rational  solution  of  them,  and  none  that  is  satisfactory 
has  been  suggested  by  counsel  for  the  People  which  would 
seem  to  warrant  the  conviction. 

The  judgment  of  the  circuit  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  what  is  here  said. 

Judgment  reversed. 

Mr.  Justice  Scott,  dissenting: 

Dissenting,  as  I  do,  from  the  conclusion  reached  by  the 
majority  of  the  court,  I  deem  the  questions  involved  of  suf- 
ficient importance  to  justify  the  expression  of  my  views  at 
length,  of  the  whole  case. 

At  the  June  term,  A.  D.  1883,  of  the  circuit  court  of  Henry 
county,  Freeman  Price,  James  Moran  and  Abel  Lindohl  were 
jointly  indicted  for  the  crime  of  burglary.  On  being  arraigned 
defendants  pleaded  not  guilty.  At  the  trial  they  were  all 
found  guilty  in  manner  and  form  as  charged  in  the  indict- 
ment, and  the  jury,  by  their  verdict,  fixed  the  term  each 
should  serve  in  the  penitentiary.  Price  entered  his  motion 
for  a  new  trial.  It  was  overruled,  and  sentence  pronounced 
on  the  verdict.  To  reverse  that  judgment  Price  brings  the 
case  to  this  court  on  a  writ  of  error. 

It  is  not  denied  that  Moran  and  Lindohl  entered  the  house 
of  John  Milroy  with  the  burglarious  intent  to  rob  him  of  his 
money,  which  they  supposed  he  had  in  his  house  at  the  time, 
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nor  that  Price  was  with  them  in  the  house,  and  did,  to  some 
extent,  at  least,  assist  them  in  the  attempt  they  made  to  com- 
pel Milroy  to  deliver  up  his  money.  The  defence  insisted 
upon  by  Price  is,  that  what  he  did  was  done  without  any  fel- 
onious intent,  but  with  a  desire  and  purpose  to  detect  and 
bring  to  punishment  the  guilty  parties. 

There  is  some  evidence  tending  to  establish  the  defence 
insisted  upon,  but  of  course  the  weight  to  be  given  to  it  was 
within  the  province  of  the  jury  to  determine.  It  was  for  them 
to  determine,  from  all  the  evidence  before  them,  with  what 
intent  he  acted.  Under  the  statute  of  this  State,  as  is  well 
known,  the  jury  in  criminal  cases  are  the  judges  of  the  law 
and  the  fact,  and  unless  some  error  in  the  rulings  of  the  court 
occurs  on  questions  of  law,  calculated  to  mislead  the  jury  as 
to  questions  of  fact  involved,  or  as  to  the  admission  or  rejec- 
tion of  evidence,  their  verdict  is  seldom  disturbed. 

On  considering  the  instructions  given  for  the  prosecution 
in  this  case,  no  serious  objection  is  perceived  to  any  of  them. 
The  law  applicable  to  the  facts  is  stated  with  sufficient  ac- 
curacy. The  fifth  instruction  of  the  series  given  for  defend- 
ant certainly  states  the  law  as  favorably  for  the  defence  he 
was  making  as  he  could  expect  to  have  it  given.  There  is  no 
just  ground  for  complaint  in  the  action  of  the  court  in  giving 
and  refusing  instructions  at  the  trial. 

The  defence  is  placed  mainly  on  the  broad  ground  defend- 
ant is  guilty  of  no  crime.  At  the  trial  he  offered  to  prove,  by 
his  own  testimony,  that  before  going  to  the  house  where  the 
burglary  was  to  be  committed,  he  told  a  justice  of  the  peace, 
and  perhaps  a  constable,  what  the  parties  contemplated  do- 
ing, and  asked  the  advice  of  the  justice  as  to  the  propriety  of 
his  going  with  them,  and  that  he  was  advised  to  do  so  that 
he  might  detect  the  parties  in  the  commission  of  crime.  To 
the  giving  of  the  proposed  testimony  an  objection  was  inter- 
posed by  the  State's  attorney,  which  was  sustained  by  the 
court.     If  it  shall  be  conceded  the  testimony  tendered  was 
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competent,  the  accused  was  not  prejudiced  by  the  ruling  of 
the  court,  for  at  a  subsequent  period  of  the  trial  the  testimony 
was  in  fact  all  admitted,  and  he  had  the  benefit  of  it.  The 
jury  were  distinctly  instructed  by  the  court  to  consider  such 
testimony  in  passing  upon  the  guilt  or  innocence  of  defend- 
ant. That,  no  doubt,  was  done,  and  that  was  the  utmost  the 
accused  could  have  asked  to  have  done  in  his  favor. 

Passing,  then,  to  the  consideration  of  the  merits  of  the 
defence,  there  remains  only  to  be  considered  the  question  of 
fact  raised  on  the  evidence,  and  that  has  relation  to  the  guilt 
or  innocence  of  the  accused.  As  we  have  seen,  that  is  ordi- 
narily a  question  of  fact  for  the  jury,  bat  still  it  is  the  duty 
of  the  court  to  see  that  no  injustice  is  done,  either  from  the 
passion  or  prejudice  of  the  jury,  or  from  any  other  cause. 
On  looking  into  the  testimony  contained  in  the  record,  it  can 
not  be  said  the  verdict  is  so  much  against  the  weight  of  the 
evidence  as  to  warrant  a  reversal  of  the  judgment.  It  may 
be,  and  is,  doubtless,  true,  the  accused  had  some  talk  with 
the  constable  or  the  justice  of  the  peace,  or  with  both  of 
them,  as  to  his  purpose  in  going  to  the  house  of  the  prosecut- 
ing witness,  prior  to  his  going  there,  and  it  is  certain  that 
after  he  returned  he  communicated  what  had  been  done,  to 
the  officers  of  the  law  and  others.  These  facts  the  jury  were 
told  they  must  consider  in  making  up  their  verdict.  Giving 
to  these  and  all  other  extenuating  facts  all  the  force  they 
are  justly  entitled  to,  it  may  be  the  jury  rightly  judged  the 
accused  did  more  than  it  would  be  lawful  for  a  detective  to 
do.  It  is  admitted  the  accused  went  to  the  house  of  the  pros- 
ecuting witness  with  others  whose  avowed  purpose  wTas  to 
rob  him  of  his  money.  That  he  might  have  done  with  no 
criminal  intent.  But  he  went  much  farther.  It  is  proven  he 
entered  the  house  where  the  burglary  was  to  be  committed 
with  one  who  carried  a  drawn  pistol,  that  he  knew  was  loaded 
with  a  deadly  charge,  that  he  presented  in  the  face  of  the 
prosecuting  witness,  and  "demanded  his  life  or  his  money," 
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and  that  accused  aided  him  in  his  wicked  purpose  by  his 
presence,  and  by  exhibiting  an  unloaded  pistol,  and  by  the 
use  of  threatening  language  calculated  to  intimidate  the  wit- 
ness and  his  wife,  both  of  whom  were  old  persons,  and  alone 
in  their  house  in  the  night  time.  But  for  the  unusual  bravery 
exhibited  by  the  prosecuting  witness  and  his  wife,  the  attempt 
to  rob  them  might  have  been,  and  no  doubt  would  have  been, 
successful,  and  that  result  would  have  been  accomplished, 
in  part,  at  least,  by  the  acts  of  the  accused.  It  might  be 
admitted  the  accused  went  to  the  house  with  no  original  fel- 
onious intent,  yet,  as  has  just  been  seen,  he  stood  by  and 
aided  another  while  he  was  attempting  to  commit  a  felony. 
That  made  him  a  principal  in  the  wrongful  act.  It  was  un- 
lawful for  him  to  aid  in  the  perpetration  of  a  crime  under  the 
pretense  he  was  acting  as  a  detective.  His  presence  in  the 
house  with  pistol  in  hand,  whether  loaded  or  unloaded,  was 
a  cause  of  terror  to  the  parties  assailed,  and  as  effectually 
aided  the  man  who  was  attempting  to  rob  them  as  though 
the  intention  of  the  accused  had  from  the  beginning  been  fel- 
onious. It  is  no  answer  to  this  view  of  the  case  to  say  that 
he  notified  the  officers  to  be  present  and  make  arrests.  When 
he  ascertained  there  were  no  officers  or  others  present  to 
make  arrests,  he  ought  to  have  stopped  before  entering  the 
house,  and  given  the  alarm  elsewhere.  This  he  did  not  do, 
nor  is  it  shown  he  was  prevented  from  doing  it  by  intimida- 
tion or  otherwise,  but  on  the  contrary,  he  actually  partici- 
pated in  the  attempted  crime.  The  effect  of  his  presence 
upon  the  witness  and  his  wife  was  the  same  as  if  he  was  in 
very  fact  one  of  the  "James  boys,"  as  he  declared  he  was. 
The  law  will  tolerate  no  such  conduct.  It  would  be  to  estab- 
lish a  most  pernicious  doctrine  to  hold  that  a  person  might 
participate  in  the  commission  of  a  felony,  and  obtain  immu- 
nity from  punishment  on  the  ground  he  was  a  mere  detective 
or  spy  upon  the  conduct  of  others. 
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It  may  be  said  the  accused  was  a  young  man,  and  may 
have  acted  unwisely,  and  did  a  wrongful  act  with  no  crimi- 
nal intent.  The  intent  of  the  participator  in  any  act  must 
be  gathered  from  what  is  done.  There  is  no  other  mode  of 
arriving  at  motive.  Should  it  be  conceded  there  are  facts 
and  circumstances  proven  that  tend  to  excuse  the  guilty  con- 
duct of  defendant,  that  is  a  consideration  to  be  addressed 
to  the  executive  department  of  the  State,  rather  than  to  the 
courts.  It  is  plainly  proven  defendant  was  present,  and  aided 
in  the  attempt  to  commit  a  most  outrageous  crime,  and  it  is 
no  justification  to  say  he  was  doing  it  as  a  detective,  to  bring 
others  to  punishment.  One  who  attempts  to  detect  the  com- 
mission of  crime  in  others  must  himself  stop  short  of  overt 
criminal  acts.  Any  other  rule  would  permit  great  outrages 
under  the  specious  pretense  of  detecting  crime. 

The  judgment  of  the  circuit  court,  in  my  opinion,  ought  to 
be  affirmed. 

Mr.  Justice  Craig,  also  dissenting. 

Mr.  Justice  Walker  :     I  do  not  concur  in  this  decision. 


Chicago,  Bock  Island  and  Pacific  Eailway  Company 

v. 
Mary  H.  Lewis. 

Filed  at  Ottawa  January  23,  1884. 

1.  Appeal — reviewing  controverted  questions  of  fact.  An  affirmance  of 
the  judgment  of  the  circuit  court,  in  an  action  to  recover  damages  on  account 
of  negligence,  by  the  Appellate  Court,  implies  a  finding  of  the  facts  the  same 
as  they  were  found  by  the  trial  court,  and  no  further  inquiry  can  be  had  in 
respect  to  them,  the  statute  being  peremptory  that  in  such  cases  no  assignment 
of  error  shall  be  allowed  in  this  court  which  calls  in  question  the  determina- 
tion of  the  inferior  or  Appellate  Court  upon  controverted  questions  of  fact. 
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2.  Practice — directing  the  jury  as  to  their  finding.  Asking  an  instruc- 
tion to  withdraw  a  case  from  the  jury,  or  directing  them  to  find  for  the 
defendant,  in  its  effect  is  treated  the  same  as  a  demurrer  to  the  evidence, 
which  admits  everything  the  evidence  tends  to  prove.  Where  there  is  evi- 
dence tending  to  show  a  right  of  recovery  in  the  plaintiff,  it  is  error  to  in- 
struct the  jury  to  find  for  the  defendant,  although  the  court  may  believe  the 
weight  of  the  evidence  is  with  the  defendant. 

3.  Where  the  facts  of  the  case  are  undisputed  or  admitted,  it  becomes  a 
question  of  law  for  the  court  to  decide  whether  such  admitted  facts  consti- 
tute a  legal  cause  of  action;  but  where  the  facts  are  disputed,  and  the  evi- 
dence in  respect  to  them  is  conflicting,  such  is  not  the  case,  and  it  is  not  for 
the  court  to  find  the  facts,  and  from  them  say  whether  the  law  is  for  one 
party  or  the  other. 

4.  Contract— release  of  damages — whether  binding,  as  being  un- 
fairly obtained.  A  release  of  all  claim  for  damages  growing  out  of  a  per- 
sonal injury  caused  b}T  negligence  on  the  part  of  defendant,  if  fairly  obtained 
by  the  agents  of  defendant,  (a  railway  company,)  and  understandingly  exe- 
cuted by  the  plaintiff,  is  an  effectual  bar  to  an  action  to  recover  for  such 
injury. 

5.  If  a  party,  however,  after  receiving  a  serious  personal  injury  as  a  pas- 
senger on  a  railway  train,  through  negligence  of  the  company,  is  induced  to  sign 
a  release  of  all  damages  by  the  agents  of  the  company,  through  their  represen- 
tations or  acts,  which  induce  in  his  mind  the  belief  he  is  only  signing  a  receipt 
for  money  paid  him  at  the  time  for  loss  of  time  and  expenses  incident  to  the 
delay  resulting  from  the  accident,  and  not  as  a  discharge  of  the  company  for 
the  injuries  sustained,  or  if  such  release  is  procured  by  fraud  and  circumven- 
tion, it  will  be  void  as  to  the  party  so  induced  to  execute  the  same.  Fraud 
vitiates  everything  it  touches,  and  a  party  will  not  be  allowed  to  avail  of  an 
undue  advantage  obtained  over  another  by  fraudulent  practices. 

6.  Or,  if  a  person,  while  under  the  influence  of  opiates  to  such  an  extent 
as  to  be  incapacitated  to  contract,  is  induced  to  execute  a  release  of  damages 
for  a  personal  injury,  it  will  not  be  obligatory  upon  him,  and  will  be  no 
defence  to  an  action  brought  by  him. 

7.  Same — as  to  negligence  of  party  in  signing  paper  without  reading. 
Where  a  person  was  severely  injured  as  a  passenger  on  cars  of  a  railway  com- 
pany, and  in  a  few  hours  after  being  taken  to  a  hotel,  after  the  injury,  was 
induced  by  the  agents  of  the  company  to  sign  a  release  of  his  right  of  action, 
under  the  belief  he  was  signing  only  a  receipt  for  money,  which  belief  was 
caused  by  their  fraudulent  practices  and  representations,  and  it  appeared 
that  at  the  time  he  was  suffering  great  physical  pain  and  laboring  under  the 
effect  of  opiates,  it  was  held,  that  under  the  circumstances  he  was  not  charge- 
able with  such  negligence  in  executing  the  release  without  having  first  read 
the  same,  as  to  preclude  him  from  asserting  the  truth  as  to  the  manner  in 
which  his  signature  was  procured. 


122  C,  E.  I.  &  P.  Ey.  Co.  v.  Lewis.  [Jan. 

Brief  for  the  Appellant. 

8.  Same — refunding  money  received  on  a  contract  which  is  afterwards 
repudiated.  If  a  release  of  a  cause  of  action  is  obtained  from  a  person  by- 
fraud  and  circumvention,  at  a  time  when  he  is  incapable  of  making  a  con- 
tract rationally,  and  money  is  paid  to  him  at  the  time  of  its  execution,  he  may 
repudiate  the  release,  and  bring  his  action  without  .first  paying  or  tendering 
back  the  money  received  by  him. 

9.  Same — if  a  contract  is  void,  no  rescission  necessary  before  asserting 
rights.  An  instrument  absolutely  void  need  not  be  rescinded  in  order  to 
remove  it  out  of  the  way  to  the  assertion  of  a  right.  A  contract  void  on 
account  of  fraud,  or  for  any  other  reason,  is  in  law  as  though  it  had  never 
been  executed. 

10.  Instruction — must  be  founded  on  evidence.  The  court  should  not 
give  an  instruction  where  there  is  no  evidence  tending  to  support  the  hypo- 
thetical case  assumed  by  it,  for  the  reason  that  it  directs  the  attention  of  the 
jury  to  elements  of  liability  that  do  not  exist  under  the  evidence,  and  it  is 
manifest  error  to  do  so. 

11.  Same — on  what  degree  of  evidence  it  may  be  given.  It  is  not  neces- 
sary the  court  should  be  satisfied  that  the  hypothetical  case  stated  in  an 
instruction  is  f  ally  sustained  by  the  testimony,  before  it  would  be  required 
to  submit  it  to  the  jury.  Even  positive  testimony  is  not  always  required.  It 
is  sufficient  if  the  assumed  fact  may  be  reasonably  inferred  from  the  circum- 
stances proved. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county ;   the  Hon.  Ninian  M.  Laws,  Judge,  presiding. 

Mr.  Thomas  F.  Withrow,  and  Mr.  H.  W.  Wells,  for  the 
appellant : 

The  court  was  asked  to  instruct  the  jury  that  there  was  no 
sufficient  evidence  of  fraud  in  obtaining  the  release,  and  to 
find  for  the  defendant.  Before  a  cause  is  submitted  to  a  jury 
the  court  must  determine,  as  a  matter  of  law,  whether  or  not 
there  is  evidence  from  which  the  jury  can  reasonably  infer 
that  the  plaintiff  has  established  a  prima  facie  case.  Im- 
provement Co.  v.  Munson,  14  Wall.  448 ;  Merchants'  Bank  v. 
State  Bank,  10  id.  637;  Pleasants  v.  Faut,  22  id.  122;  Parks 
v.  Ross,  11  How.  373;  Fawling  v.  United  States,  4  Cranch, 
221 ;    Schuchardt  v.  Aliens,  1  Wall.   369 ;    Oscanyan  v.  Arms 
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Co.  103  U.  S.  206 ;  Phillips  v.  Dickerson,  85  111.  14;  Pennsyl- 
vania Co.  v.  Conlan,  101  id.  105. 

An  instruction  which  tells  the  jury  if  a  certain  fact  exists, 
virtually  tells  them  that  there  is  evidence  from  which  they 
can  find  that  fact,  and  if  there  is  no  such  evidence,  the 
instruction  is  erroneous.  Illinois  and  St.  Louis  By.  Co.  v. 
Miller,  71  111.  464. 

Any  degree  of  influence  of  liquors  or  opiates  does  not  avoid 
a  contract.  Bates  v.  Ball,  72  111.  Ill;  1  Story's  Eq.  Jur. 
sees.  231,  233;    Mansfield  v.  Watson,  31  Iowa,  212. 

It  is  error  to  submit  a  question  of  fraud  to  a  jury  upon 
slight  parol  evidence,  to  overturn  a  written  instrument.  The 
evidence  of  fraud  must  be  clear,  precise  and  indubitable, 
otherwise  it  should  be  withdrawn  from  the  jury.  Stine  v. 
Sherk,  4  W.  &  S.  195 ;  Irwin  v.  Shoemaker,  8  id.  75 ;  Dean 
v.  Fuller,  4  Wright,  474. 

As  to  the  fraudulent  representations  and  practices  to  avoid 
a  written  contract,  see  Bell  v.  Byerson  dt  Barlow,  11  Iowa, 
237 ;  McCormack  v.  Mulbury,  43  id.  561 ;  Illinois  Central 
B.  B.  Co.  v.  Welch,  52  111.  183 ;  Shultz  v.  Chicago  and  North- 
western  B.  B.  Co.  44  Wis.  638 ;  Chicago,  Bock  Island  and 
Pacific  By.  Co.  v.  Doyle,  18  Kan.  58 ;  Bogers  v.  Place,  29 
Ind.  280 ;  May  v.  Johnson,  3  Port.  449 ;  Dutton  v.  Clapper, 
78  Ind.  137;  Nebeker  v.  Cutsinger,  72  id.  139;  American 
Ins.  Co.  v.  McWherter,  53  id.  276 ;  Clodfelter  v.  Hulett,  48 
id.  437. 

Messrs.  Barrere  &  Grant,  for  the  appellee : 
The  jury  having  found  the  fact  that  the  appellee  was  in- 
capable of  making  a  contract,  and  overreached,  this  court  is 
bound  by  that  finding.     Chicago,  Bock  Island  and  Pacific  By. 
Co.  v.  Doyle,  18  Kan.  58. 

The  release  having  been  obtained  fraudulently,  under  the 
belief  it  was  only  a  receipt  for  the  money  paid,  is  not  binding. 
Eagle  Packet  Co.   v.   Defries,   94  111.    599 ;    Illinois   Central 
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R.  R.  Co.  v.  Welch,  52  id.  187;  Schultz  v.  Chicago  and  North- 
western R.  R.  Co.  4:4:  Wis.  645 ;  Anderson  v.  Field,  6  Bradw. 
307. 

The  doctrine  is,  that  the  acts  and  contracts  of  persons  who 
are  of  weak  understanding,  and  who  are  liable  to  imposition, 
will  be  held  void  in  equity  if  the  nature  of  the  act  or  contract 
justifies  the  conclusion  that  the  party  has  not  exercised  a 
deliberate  judgment,  but  has  been  imposed  upon,  circum- 
vented, or  overcome  by  cunning  artifices.  Story's  Eq.  Jur. 
236;  4:  Barb.  376;  1  Mumf.  557;  32  Ind.  126. 

If  a  party  designedly  concealed  a  material  fact  which  it 
was  his  duty  to  disclose,  and  upon  which  the  other  party  had 
the  right  to  rely,  and  did  rely,  for  the  purpose  of  misleading 
and  deceiving  the  other  party  to  his  injury,  he  is  guilty  of 
positive  fraud.  Jones  v.  Emery,  40  N.  H.  348.  See,  also, 
Sims  v.  Cline,  Breese,  234. 

If  an  assent  to  a  contract  is  obtained  by  fraud,  it  will  be 
wholly  void.     1  Parsons  on  Contracts,  475,  476. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  can  not  consistently  be  contended  in  this  court,  as  was 
done  in  the  lower  courts,  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict  as  to  the  alleged  negligence  of  defendant  in 
respect  to  the  accident  that  caused  the  injury  to  plaintiff, 
nor  that  the  evidence  was  not  sufficient  to  warrant  the  jury 
in  disregarding  the  alleged  release  of  damages  offered  in  evi- 
dence by  defendant,  as  having  been  obtained  through  improper 
practices.  These  are  questions  of  fact  about  which  the  evi- 
dence is  conflicting,  and  as  to  which  the  jury  found  the  issues 
against  the  position  taken  by  defendant.  The  affirmance  of 
the  judgment  of  the  Appellate  Court  implies  a  finding  of  the 
facts  in  the  same  way,  and  no  further  inquiry  will  be  had  in 
respect  to  them.  In  cases  like  the  one  at  bar  this  court  is 
required  to  re-examine  cases  brought  to  it  by  appeal  or  on 
writ  of  error,  as  to  questions  of  law  only,  and  the  statute  is 
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peremptory,  no  assignment  of  error  shall  be  allowed  which 
will  call  in  question  the  determination  of  the  inferior  or  Ap- 
pellate Court  upon  controverted  questions  of  fact. 

Before  passing  to  the  consideration  of  the  questions  of  law 
thought  to  arise  on  the  record,  it  might  be  well  first  to  ascer- 
tain the  issues  made  by  the  pleadings  that  were  submitted 
to  the  jury.  The  declaration  charges  defendant  with  negli- 
gence in  regard  to  keeping  its  road-bed  or  track  in  a  suitable 
and  safe  condition,  as  the  cause  of  the  accident  that  resulted 
in  injury  to  plaintiff.  The  issues  formed  were,  first,  upon 
the  plea  of  not  guilty;  and  second,  upon  a  special  plea 
averring  full  payment  and  satisfaction,  and  discharge  of  all 
causes  of  action.  Under  these  issues  it  was  the  duty  of  the 
jury  to  find,  from  the  evidence,  first,  whether  defendant  had 
been  guilty  of  negligence  in  regard  to  its  track ;  and  second, 
whether  the  release  in  evidence  was  so  fairly  obtained  as  to 
bar  a  recovery.  On  these  issues  the  cause  was  tried  in  the 
circuit  court.  If  it  shall  appear  the  evidence  touching  these 
questions  of  fact  was  conflicting,  and  no  error  of  law  occurred 
at  the  trial,  it  is  plain  the  judgment  must  be  affirmed,  whether 
this  court,  on  an  original  consideration  of  the  evidence,  would 
come  to  the  same  conclusion  as  did  the  trial  and  Appellate 
courts,  or  not. 

It  is  conceded  the  trial  court  should  not  give  an  instruction 
to  the  jury  where  there  is  no  evidence  on  which  to  base  it, — 
or,  what  is  the  same  thing,  where  there  is  no  evidence  which 
tends  to  support  the  hypothetical  case  assumed  by  the  in- 
struction. It  is  for  the  reason  it  directs  the  attention  of  the 
jury  to  elements  of  liability  that  do  not  exist  under  the  evi- 
dence, and  it  is  manifest  error  to  do  so.  This  is  the  settled 
law,  and  has  been  so  often  declared  by  repeated  decisions  of 
this  court  it  is  not  necessary  to  cite  authorities  in  its  support. 

It  may  be  also  stated,  it  is  the  practice  in  this  court  to 
examine  the  entire  evidence,  with  a  view  to  ascertain  whether 
or  not  instructions  were  properly  given  or  refused  by  the  trial 
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court,  and  this  duty  is  never  omitted  where  the  discussion 
makes  it  necessary  to  do  so.  That  has  been  done  in  this 
case,  with  the  utmost  care. 

As  respects  the  negligence  of  defendant  in  regard  to  the 
condition  of  its  track,  which  produced  the  accident,  it  is  so 
much  a  question  of  fact  no  argument  is  made  in  this  court 
on  that  branch  of  the  case.  It  is  as  to  the  defence  attempted 
to  be  made  under  the  special  plea,  upon  which  a  most  elabo- 
rate argument  has  been  made  in  this  court.  It  is  not  denied 
plaintiff  signed  the  paper  in  evidence,  purporting  to  release 
defendant  from  all  causes  of  action,  for  the  consideration 
stated.  Of  course,  if  it  was  fairly  obtained  by  the  agents  of 
defendant,  and  understanding^  executed  by  plaintiff,  it  would 
constitute  an  effectual  bar  to  the  action.  In  respect  to  the 
alleged  release,  the  manner  in  which  it  was  obtained,  and 
the  condition  of  plaintiff,  mentally  and  physically,  at  the  time 
she  signed  it,  the  record  contains  a  great  deal  of  testimony, 
and  much  of  it  is  irreconcilably  conflicting.  The  accident  to 
the  train  on  which  plaintiff  was  a  passenger  occurred  about 
eight  o'clock  in  the  evening  before  the  day  on  which  the 
alleged  release  was  signed.  It  was  most  probably  signed 
between  one  and  two  o'clock  in  the  afternoon  of  the  next  day 
after  the  accident.  The  injury  to  plaintiff  was  very  severe, 
and  the  sequel  will  show  it  will  be  permanent.  Her  shoulder 
blade  was  fractured,  and  the  muscles  in  that  part  of  her  body 
were  very  much  injured.  Since  then  she  has  not  had  the 
use  of  her  left  arm.  Evidently  the  shock  to  her  nervous  sys- 
tem was  very  great.  She  suffered  intense  pain  as  soon  as 
the  sense  of  feeling  returned  after  the  accident.  It  appears 
she  was  placed  in  a  car  that  had  not  left  the  track,  and  con- 
tinued on  her  journey,  and  reached  Keokuk  at  about  eight 
o'clock  the  next  morning  after  the  accident,  and  was  then 
taken  to  a  hotel.  She  lived  in  this  State,  and  was  anxious 
to  get  home.  During  the  night  after  the  accident,  whisky 
and  morphine  were  administered  to  her  on  the  cars,  but  in 
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what  quantities  the  proof  does  not  show  with  any  certainty. 
It  may  be  fairly  assumed,  from  the  evidence,  the  doses  given 
were  of  the  size  usually  administered  to  adult  persons.  On 
account  of  sickness,  induced  by  pain,  plaintiff  slept  none 
during  the  night,  notwithstanding  the  opiates  she  had  taken. 
She  was  still  suffering  great  pain  when  she  reached  the  hotel 
at  Keokuk.  Shortly  after  arriving  at  the  hotel  she  was  visited 
by  a  division  superintendent  of  defendant's  road.  It  is  prob- 
able, from  the  evidence,  he  visited  her  twice  that  forenoon. 
Perhaps  the  last  visit  was  near  twelve  o'clock.  It  was  at  the 
last  visit  it  is  said  he  negotiated  a  settlement  with  her,  in  pur- 
suance of  which  the  alleged  release  was  afterwards  obtained. 
The  replication  to  the  plea  of  accord  and  satisfaction  puts 
in  issue  the  fairness  of  obtaining  from  plaintiff  the  release 
insisted  upon  so  confidently  as  a  bar  to  the  action.  On  this 
branch  of  the  case  the  court  was  asked  by  defendant  to  in- 
struct the  jury  "there  is  no  sufficient  evidence  in  this  case  to 
warrant  inference  of  fraud,  and  the  court  instructs  the  jury  to 
find  a  verdict  for  defendant."  The  refusal  of  the  court  to  so 
instruct  is  complained  of  as  error.  Without  entering  upon 
any  analysis  of  the  evidence,  it  is  sufficient  to  say  it  was  of 
that  character  the  court  would  not  have  been  justified  in  with- 
drawing the  case  from  the  jury,  or,  what  is  the  same  thing, 
instructing  the  jury  to  find  for  defendant.  It  would  have 
been  plainly  error  in  the  court  to  have  so  instructed.  Asking 
an  instruction  to  withdraw  a  case  from  the  jury  is,  in  effect, 
the  equivalent  of  a  demurrer  to  the  evidence.  A  demurrer  to 
evidence  is  understood  to  admit  everything  it  tends  to  prove. 
Applying  that  principle  to  this  case,  and  admitting  all  the 
testimony  tends  to  prove,  this  court  has  no  hesitation  in  say- 
ing it  is  not  a  case  that  ought  to  have  been  taken  from  the 
jury,  or  where  the  jury  should  have  been  instructed  to  find 
for  defendant. 

The  assignment  of  errors  in  this  court  raises  broader  and 
more  comprehensive  questions.     First,  under  the  law,  prop- 
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erly  applied  to  the  facts,  the  judgment  in  the  circuit  court 
should  have  been  reversed ;  and  second,  the  facts  disclosed  in 
the  record  show  that  plaintiff  in  the  court  below  had  no  legal 
cause  of  action.  As  the  argument  is  understood,  it  is  in- 
sisted these  are  questions  of  law,  and  are  open  for  considera- 
tion in  this  court.  On  the  facts,  as  counsel  insist  the  record 
discloses  them  to  be,  an  argument  is  made  they  show  plain- 
tiff had  no  cause  of  action  in  law,  and  for  that  reason  it  is 
said  the  judgment  should  now  be  reversed  by  this  court  as 
for  an  error  in  law  in  affirming  the  judgment  by  the  Appel- 
late Court.  Were  the  facts  of  this  case  uncontroverted,  or 
stood  admitted,  the  writer  of  this  opinion  would  most  freely 
admit  it  would  then  be  a  question  of  law,  open  for  considera- 
tion in  this  court,  whether  the  admitted  facts  constituted  a 
legal  cause  of  action.  But  that  is  not  the  case  here.  On 
every  phase  of  the  case  the  evidence  is  conflicting,  and  touch- 
ing the  manner  of  obtaining  the  alleged  release  it  is  irrecon- 
cilably so.  For  instance,  two  witnesses  (one  an  employee  of 
defendant,  and  the  other  totally  disinterested,)  state  most 
positively  the  alleged  release  was  read  to  plaintiff  before  she 
signed  it,  while  two  witnesses  (one  the  plaintiff,  and  the  other 
wholly  disinterested,)  state  with  equal  positiveness  the  release 
was  neither  read  nor  explained,  as  it  was  in  fact  written,  to 
plaintiff  before  she  signed  it.  All  of  these  witnesses  had  the 
same  means  of  knowing  the  facts  concerning  which  they  tes- 
tified, as  all  of  them  were  in  the  same  room  during  the  entire 
time, — a  brief  period  of  a  few  moments, — and  all  were  giving 
special  attention  to  what  was  being  done.  Whether  the 
alleged  release  was  fairly  obtained,  was  a  material  fact,  and 
concerning  its  execution  the  testimony  of  one  or  the  other  set 
of  witnesses  would  seem  to  be  untrue.  It  would  hardly  seem 
there  could  be  any  room  for  a  misapprehension.  Counsel 
do  not  appear  to  consider  the  jury  have  found  the  facts  to 
be  different  from  what  they  understand  the  record  to  disclose 
them  to  be,  and  that  an  affirmance  of  the  judgment  implies  a 
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finding  of  the  facts  in  the  same  way  the  trial  court  did.  That 
being  so,  no  further  discussion  can  be  had  concerning  them. 
But  what  did  the  trial  court  find?  First,  under  the  plea  of 
not  guilty,  the  jury  must  have  found  defendant  was  guilty  of 
negligence  in  regard  to  that  which  produced  the  accident  by 
which  plaintiff  was  injured.  The  evidence  tends  to  establish 
that  fact,  and  it  was  material  to  a  recovery.  Second,  under 
the  special  plea,  it  must  have  been  found  defendant  did  not 
pay  plaintiff  a  sum  of  money  in  satisfaction  and  discharge  of 
the  cause  of  action,  for  that  was  the  extent  of  the  replication 
on  which  issue  was  taken  to  the  country,  otherwise  the  ver- 
dict would  have  been  for  defendant.  No  error  has  been 
assigned  in  this  court  calling  in  question  the  correctness  of 
these  findings  as  to  the  facts.  The  error  assigned  is,  that  on 
the  facts  as  they  are  disclosed  by  the  record,  they  show  plain- 
tiff has  no  cause  of  action.  How  is  it  to  be  determined  what 
facts  the  record  discloses  ?  It  is  certainly  not  to  be  ascer- 
tained by  this  court,  where  the  evidence  is  conflicting.  Cases 
brought  to  this  court  on  appeal  or  writ  of  error  are  to  be 
re-examined  on  questions  of  law,  only.  Assuming,  as  must 
be  done,  the  facts  are  as  the  trial  and  Appellate  courts  have 
found  them  to  be,  it  must  be  conceded,  under  the  law,  they 
show  a  legal  cause  of  action  in  favor  of  plaintiff. 

Passing  now  to  consider  the  objections  taken  to  the  instruc- 
tions given  for  plaintiff,  it  will  be  seen  the  fourth  and  fifth  of 
the  series,  although  couched  in  different  phraseology,  in  fact 
assert  the  same  principle,  and  may  be  considered  together. 
It  is  stated  as  a  matter  of  law,  if  the  release  was  obtained 
from  plaintiff  by  representations  or  acts  of  defendant's  agents 
which  induced  in  her  mind  the  belief  it  was  only  a  receipt 
for  money  paid  her  at  the  time  as  compensation  to  her  for 
loss  of  time  and  expenses  incident  to  the  delay  that  had 
resulted  from  the  accident,  and  not  as  a  discharge  of  defend- 
ant from  any  claim  she  might  have  against  the  company  for 
injuries  sustained,  or  if  it  was  obtained  by  fraud  and  circum- 
9—109  III. 
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vention  on  the  part  of  the  agents  of  defendant,  the  writing 
would  be  void  as  to  her.  So  far  as  these  charges  assert  a 
proposition  of  law,  no  definite  objection  is  pointed  out  to 
either  of  them,  nor  is  any  perceived.  Fraud  vitiates  every- 
thing it  touches,  and  if  the  alleged  release  was  obtained  by 
fraudulent  practices  on  the  part  of  the  agents  of  defendant, 
it  need  hardly  be  said  it  would  not  be  obligatory  on  the  party 
signing  it,  and  certainly  if  she  was  induced  to  sign  it  under 
the  belief,  created  by  defendant's  agents,  she  was  simply 
signing  a  receipt  for  expenses,  defendant  would  not  be  per- 
mitted to  plead  it  as  a  defence  to  the  action.  That  would  be 
to  have  an  advantage  from  its  own  wrong,  which  the  law  will 
not  tolerate.  A  principle  closely  analogous  to  that  embodied 
in  the  fourth  instruction  given,  was  declared  to  be  the  law 
in  Eagle  Packet  Co.  v.  Defries,  94  111.  599.  And  in  the  case 
of  Illinois  Central  R.  R.  Co.  v.  Welch,  52  111.  183,  in  con- 
sidering a  release  in  terms  quite  broad  enough  to  cover  the 
action,  it  was  said,  if  the  plaintiff  was  induced  to  sign  it  by 
representations  it  would  cover  merely  his  claim  for  a  month's 
wages,  or  if  he  signed  it  under  such  belief  induced  by  the 
words  or  acts  of  the  agents  of  defendant,  then  the  release 
would  not  be  a  bar  to  the  suit.  Other  cases  might  be  cited, 
but  these  are  sufficient  to  show  the  propositions  of  law  em- 
bodied in  these  charges  are  stated  with  sufficient  accuracy. 

The  seventh  instruction,  of  which  complaint  is  made,  con- 
tains two  distinct  propositions,  and  will  be  considered  sepa- 
rately. First,  if  obtained  from  plaintiff  while  under  the 
influence  of  opiates  or  liquor  taken  to  alleviate  pain,  and  she 
was  incapacitated  to  contract,  then  the  release  was  no  defence 
to  the  action ;  and  second,  it  was  not  necessary  for  plaintiff 
to  pay  back,  or  offer  to  do  so,  the  money  received  at  the  time 
of  signing  the  alleged  release,  as  a  condition  precedent  to  her 
right  to  bring  suit  for  damages.  As  respects  the  first  propo- 
sition contained  in  this  charge,  some  criticism  is  made  on  it 
hardly  warranted  by  a  natural  and  correct  reading.    It  means, 
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simply,  that  if  plaintiff  was  under  the  influence  of  opiates  to 
that  extent  she  was  incapacitated  to  contract,  then  the  paper 
executed  by  her  would  not  be  obligatory,  and  understood  in 
that  sense,  as  any  one  would  most  naturally  read  it,  ob- 
viously it  is  the  law.  It  is  in  entire  harmony  with  the  doc- 
trine of  Bates  v.  Ball,  72  111.  108,  the  correctness  of  which 
is  not  questioned. 

With  regard  to  the  second  proposition,  it  may  be  safely 
stated  as  undeniable  law,  if  the  release  was  obtained  by 
fraud,  at  a  time  when  plaintiff  was  incapacitated  to  contract, 
it  was  absolutely  void  from  the  beginning  as  between  the  par- 
ties, and  will  stand  in  the  way  of  the  assertion  of  no  right  by 
the  party  defrauded.  On  principle,  an  instrument  absolutely 
void  needs  not  to  be  rescinded  to  remove  it  out  of  the  way  of 
the  assertion  of  a  right.  It  is  for  the  obvious  reason  it  never 
had  any  binding  force,  and  there  was  therefore  nothing  to 
rescind.  A  contract  void  on  account  of  fraud,  or  for  any 
other  reason,  is,  in  law,  as  though  it  had  never  been  executed. 
The  case  of  Mueller  v.  Old  Colony  R.  R.  Co.  127  Mass.  86, 
has  many  features  in  common  with  the  one  being  considered, 
and  is  an  authority  in  point. 

But  the  position  taken  with  most  seeming  confidence  is, 
there  is  no  evidence  that  would  warrant  the  giving  of  either 
of  these  instructions,  and  the  insistence  is,  as  they  submit 
matters  to  the  jury  not  sufficiently  proven,  it  was  error  to 
give  them.  The  argument  made  on  this  branch  of  the  case 
rests  on  a  mistaken  view  of  the  evidence.  It  is  not  entirely 
accurate  to  say  there  is  no  evidence  on  which  to  base  the 
instructions,  nor  that  there  is  not  sufficient  to  warrant  the 
giving  of  them.  Whether  the  conclusions  of  this  court,  if  it 
were  considering  the  case  with  a  view  to  determine  the  facts, 
would  accord  with  the  conclusions  reached  by  the  trial  jury 
and  the  Appellate  Court,  is  a  matter  of  no  consequence.  The 
evidence  in  this  record  has  been  subjected  to  a  careful  con- 
sideration, and  it  is  seen  there  is  evidence  tending,  in  some 
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degree  at  least,  to  sustain  every  proposition  submitted  to  the 
jury  by  the  instructions.  With  the  weight  and  credibility  of 
this  testimony  this  court  has  no  concern.  The  determina- 
tion of  such  questions  is  committed  by  law  to  other  tribunals. 
It  is  sufficient  if  there  is  evidence  on  which  to  base  the  charges 
given  to  the  jury. 

Concerning  the  issue  made  by  the  replication  to  the  plea  of 
release,  that  no  sum  of  money  was  paid  in  "satisfaction  and 
discharge"  of  the  causes  of  action  mentioned  in  the  declara- 
tion, the  evidence  is  ample  to  justify  the  giving  of  the  fourth 
and  fifth  instructions.  Even  the  testimony  of  the  superin- 
tendent alone,  if  the  record  contained  no  other,  would  be 
sufficient.  There  is  testimon}^  and  some  of  it  quite  satisfac- 
tory, that  tends  to  show  plaintiff  was  induced  to  believe  the 
money  was  paid  to  her  for  expenses  that  she  would  incur  in 
consequence  of  the  accident,  and  not  as  a  release  of  damages 
for  the  injuries  sustained.  It  may  have  been  under  that 
belief  she  signed  the  alleged  release.  No  negligence,  under 
the  circumstances,  can  be  imputed  to  her  on  account  of  a 
failure  to  read  the  paper  before  signing  it.  She  was  in  her 
private  room  at  the  hotel,  suffering  at  the  time  the  most  in- 
tense pain,  was  partly  disrobed,  and  was  being  attended  by 
a  lady, —  a  casual  acquaintance, — who  had  been  applying 
liniment  to  her  person,  and  was  then  combing  her  hair,  when 
two  strange  men  entered  the  room  to  secure  her  signature  to 
the  paper.  The  interview  lasted  only  a  few  moments.  Evi- 
dence given  is  to  the  effect  she  was  told  by  one  of  the  men  it 
was  a  receipt  he  wished  her  to  sign  for  the  money  the  super- 
intendent had  sent  to  her.  There  is  also  testimony  that  tends 
to  show  the  paper  was  not  read  to  her  by  the  man  that  brought 
it  to  her  for  her  signature.  It  is  a  matter  of  no  consequence, 
so  far  as  the  decision  of  the  case  in  this  court  is  concerned, 
the  record  contains  evidence  flatly  contradictory  to  that  just 
stated.  Involved,  as  the  facts  are,  in  conflicting  testimony, 
but  situated  as  it  is  conceded  plaintiff  was,  it  could  hardly 
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be  expected  she  would  read  the  paper  as  a  careful  business 
man  would  or  ought  to  do  before  signing  it.  The  omission, 
under  the  circumstances,  to  read  the  paper  signed  by  her  is 
certainly  not  such  negligence  as  ought  to  bar  her  from  assert- 
ing the  truth  as  to  the  manner  in  which  it  was  obtained  from 
her.  Situated  as  she  was,  she  might  well  be  excused  from 
reading  a  paper  she  was  about  to  sign,  which,  she  says,  she 
was  told  was  a  receipt  for  the  sum  of  twenty  dollars,  for  ex- 
penses. Conceding  the  fact  to  be  well  found,  as  must  be 
done,  that  plaintiff  was  induced,  by  the  acts  of  the  agents  of 
defendant,  to  sign  the  paper,  under  the  belief  it  was  a  mere 
receipt  for  expenses,  then  that  would  be  a  fraud  upon  her, 
and  the  alleged  release  would  constitute  no  bar  to  the  present 
action. 

On  the  other  clause  of  the  instruction,  concerning  the  in- 
capacity of  plaintiff  to  contract,  it  must  be  conceded  the  tes- 
timony is  not  as  full  as  it  is  upon  other  branches  of  the  case, 
but  still  there  is  enough  to  justify  the  court  in  submitting 
that  phase  of  the  case  to  the  jury,  as  was  done  by  the  seventh 
charge.  It  is  to  be  remembered  the  accident  occurred  about 
eight  o'clock  in  the  evening.  Afterwards  plaintiff  was  placed 
in  another  car,  and  continued  on  her  journey  through  the 
entire  night,  and  arrived  at  Keokuk  the  next  morning  about 
nine  o'clock.  During  the  night  whisky  and  morphine  were 
administered  to  her  at  frequent  intervals.  Neither  the  num- 
ber of  doses  nor  the  exact  quantity  of  each  that  was  given 
to  her  is  known  with  any  certainty.  The  testimony  of  the 
physicians  examined  is  not  satisfactory  or  harmonious  as 
to  the  effect  the  medicines  would  produce,  or  as  to  how  long 
the  effect  would  continue.  Indeed,  they  all  concur  that  could 
not  well  be  determined  unless  the  quantity  given  was  definitely 
known.  It  is  certain  the  shock  to  the  nervous  system  of 
plaintiff  was  very  great,  and  that,  with  the  effect  of  the  medi- 
cines, might  have  had  some  effect  on  her  mental  condition. 
It  was  while  she  was  in  that  condition, — mentally  and  phys- 
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ically, — within  a  few  hours  after  her  arrival  at  the  hotel  in 
Keokuk,  after  a  night  of  most  intense  suffering,  that  had 
certainly  not  passed  off,  that  she  was  approached  in  her  pri- 
vate room  by  defendant's  division  superintendent,  as  he  says, 
to  procure  a  settlement  of  any  cause  of  action  or  claim  she 
might  have  against  the  company.  This,  it  must  be  admitted, 
was  unseemly  haste,  and  whether  plaintiff  was  "incapaci- 
tated to  contract, "  it  may  be  safely  said  she  was  in  no  condi- 
tion to  consider,  with  any  degree  of  deliberation,  a  matter  so 
grave  as  that  submitted  to  her. 

But  another  view  may  be  taken.  It  is  not  necessary  the 
court  should  be  satisfied  the  hypothetical  case  stated  in  an 
instruction  is  fully  sustained  by  the  testimony  before  it  would 
be  required  to  submit  it  to  the  jury.  That  would  practically 
include  the  services  of  a  jury,  and  would  debar  a  party  of 
the  constitutional  right  to  have  his  cause  tried  by  a  jury. 
The  court  might  take  one  view  of  the  evidence,  and  yet,  if 
submitted,  a  jury  might  reach  a  different  conclusion,  and  it 
is  for  that  reason  a  party  has  the  right  to  have  submitted 
any  hypothetical  case  the  testimony  tends  to  sustain,  other- 
wise the  court  might  try  the  cause  without  the  intervention 
of  a  jury  in  the  first  instance.  But  that,  of  course,  could  not 
be  done  over  objection  taken.  Even  positive  testimony  is 
not  always  required.  It  has  been  held  by  this  court,  in  cases 
where  there  was  no  direct  evidence  of  a  material  fact,  that 
circumstances  proven  from  which  the  fact  might  reasonably 
be  inferred,  would  be  sufficient  on  which  to  base  an  instruc- 
tion. It  was  so  ruled  in  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Gregory,  58  111.  272,  and  also  in  Missouri  Fur- 
nace Co.  v.  Abend,  107  111.  44 

After  a  most  careful  consideration,  no  error  is  perceived  in 

the  record  of  sufficient  gravity  to  warrant  a  reversal  of  the 

judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 
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Syllabus.     Statement  of  the  case. 

The  Peoeia  and  Pekin  Union  Kailway  Company 

v. 

The  Chicago,  Kock  Island  and  Pacific  Kailway  Company. 

Filed  at  Ottawa  January  23,  1884. 

1.  Common  cakbiek — a  railway  company  as  a  common  carrier  of  the 
cars  of  another  company,  hauled  over  its  line.  A  railway  company  engaged 
in  the  transportation  of  freights  for  hire  as  a  common  carrier,  is  bound  to 
transport  or  haul  upon  its  road  the  cars  of  any  other  railroad  company,  when 
requested  so  to  do,  and  will  hold  the  same  relation  as  a  common  carrier  to 
such  cars  that  it  does  to  ordinary  freight  received  by  it  for  transportation, 
and  in  case  of  loss  will  be  held  to  the  same  measure  and  character  of  liability 
to  the  owner  of  the  cars  so  received  for  transportation,  as  would  attach  in 
respect  to  any  other  property. 

2.  In  this  case  the  defendant  railroad  company's  principal  business  was 
switching  cars  for  other  railroad  companies.  Its  tracks  were  connected  with 
those  of  the  other  railroads  by  a  transfer  switch,  and  with  mills,  elevators 
and  manufactories  in  and  around  the  city  where  its  business  was  transacted. 
The  plaintiff  corporation  brought  a  car,  loaded  with  freight,  to  the  city,  and 
placed  the  same  on  the  transfer  track,  with  orders  to  the  defendant  to  ship 
the  same  to  a  certain  distillery,  to  which  place  it  was  taken  and  unloaded. 
When  unloaded  it  was  taken  by  the  defendant,  without  orders  from  the 
plaintiff,  to  a  sugar  refinery,  to  be  loaded,  and  then  switched  to  the  transfer 
track  for  shipment.  On  the  same  day  the  sugar  refinery  was  burned,  and 
also  the  car:  Held,  that  the  defendant  was  liable,  as  a  common  carrier,  to 
the  plaintiff  for  the  value  of  the  car  so  destroyed. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county ;  the  Hon.  John  Burns,  Judge,  presiding. 

This  action  was  brought  by  the  Chicago,  Eock  Island  and 
Pacific  Kailway  Company,  against  the  Peoria  and  Pekin  Union 
Kailway  Company,  to  recover  the  value  of  a  freight  car  de- 
stroyed by  fire.  In  the  first  count  of  the  declaration  defend- 
ant is  charged  with  having  borrowed  the  car,  and  with  a 
failure  to  return,  on  request ;  and  by  the  second  and  third 
counts  defendant  is  charged  as  a  common  carrier, — the  de- 
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livery  of  the  car,  the  obligation  to  return,  and  the  failure  to 
do  so,  being  alleged  with  the  usual  formality.  Only  the  gen- 
eral issue  was  filed  to  the  declaration,  but  by  stipulation  it 
was  agreed  either  party  might  introduce  any  evidence  under 
the  general  issue  that  could  be  introduced  under  any  special 
plea  or  replication  thereto  well  pleaded.  On  the  trial  in  the 
circuit  court  plaintiff  recovered  a  judgment  for  $410.14,  which 
was  afterwards  affirmed  in  the  Appellate  Court  for  the  Second 
District.  A  majority  of  the  judges  of  the  latter  court  having 
certified  that  in  their  opinion  the  case  involves  questions  of 
law  of  "such  importance  on  account  of  principal  interest,  as 
well  as  collateral  interests,  that  it  should  be  passed  upon  by 
the  Supreme  Court,"  defendant  brings  the  case  to  this  court 
on  appeal,  as  it  was  permitted  to  do  under  the  order  of  the 
Appellate  Court.  It  is  also  certified  by  the  judges  of  the  Ap- 
pellate Court  that  certain  propositions,  numbered  from  one 
to  seven  inclusive,  embodied  the  "main  and  particular  ques- 
tions of  law  involved. "  So  far  as  these  propositions  are  or 
may  be  necessary  to  an  understanding  of  the  case,  they  will 
be  found  stated  in  the  opinion  of  the  court. 

Messrs.  Stevens,  Lee  &  Horton,  for  the  appellant : 
The  car  was  stored  on  the  track  of  the  Chicago,  Bock  Island 
and  Pacific  Bailroad  Company,  as  ordered,  and  while  on  the 
track  the  obligation  of  the  Peoria  and  Pekin  Union  Company, 
if  any  existed,  in  the  preservation  of  the  car,  bore  the  same 
relation  only  as  the  law  imposes  on  a  warehouseman.  Porter 
v.  Chicago  and  Bock  Island  R.  R.  Co.  20  111.  407;  Richards 
v.  M.  S.  and  N.  I.  R.  R.  Co.  id.  404 ;  Chicago  and  Alton  R.  R. 
Co.  v.  Scott,  42  id.  132;  Merchants  Dispatch  Co.  v.  Hallock, 
64  id.  284;  Rothschild  v.  Michigan  Central  R.  R.  Co.  69  id. 
164. 

The  defendant  did  not  stand  in  the  relation  of  a  common 
carrier  as  to  the  plaintiff.  The  plaintiff  did  not  pay  for  the 
switching,  but  this  was  done  by  the  consignees. 
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Mr.  J.  C.  Hutchins,  Mr.  Thomas  F.  Withrow,  and  Mr.  H. 
W.  Wells,  for  the  appellee : 

A  railroad  company  may  become  a  common  carrier  of  cars. 
Eolling  stock  is  made  personalty,  and  is  the  subject  of  car- 
riage. Mallory  v.  Tioga  R.  R.  Co.  39  Barb.  488 ;  Railroad 
Co.  v.  Flanigan,  77  111.  365 ;  Railroad  Co.  v.  Smithson,  1  Am. 
and  Eng.  Ey.  Cases,  101. 

Such  companies  are  liable,  as  carriers,  for  the  loss  of  empty 
sacks  while  being  returned.  Pierce  v.  Milwaukee  R.  R.  Co. 
23  Wis.  387;  Aldridge  v.  Railroad  Co.  15  Com.  B.  (N.  S.) 
582  ;  "The  Hardy,"  1  Dill.  460  ;  Adams  Express  Co.  v.  Lesure, 
39  111.  312. 

A  carrier  can  not  become  a  warehouseman  while  the  prop- 
erty is  in  transit.  McDonald  v.  Western  R.  R.  Co.  34  N.  Y. 
497;  Ouinitt  v.  Henshaw,  35  Vt.  605. 

A  railway  company  can#not  make  warehouses  out  of  its  cars 
upon  its  tracks.  Jenks  case,  103  111.  588 ;  Porter  v.  Railroad 
Co.  20  id.  407. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  defendant  in  this  case  is  a  railroad  corporation  existing 
under  the  laws  of  this  State.  By  the  constitution  of  the  State 
(sec.  12,  art.  11,)  all  railways  are  "declared  public  highways, 
and  shall  be  free  to  all  persons  for  the  transportation  of  their 
persons  and  property  thereon,  under  such  regulations  as  may 
be  prescribed  by  law."  It  is  conceded  defendant  is  a  common 
carrier  of  freights  for  hire,  and  as  such  is  bound  to  carry 
safely  all  freights  tendered,  with  the  usual  and  customary 
fares,  or  answer  in  damages  for  its  miscarriage  or  refusal. 
Section  10,  article  11,  of  the  constitution,  provides,  "the 
rolling  stock  and  all  other  movable  property  belonging  to 
any  railroad  company  or  corporation  in  this  State  shall  be 
considered  personal  property."  It  must  also  be  conceded 
a  common  carrier  of  freights  would  be  compelled  to  receive 
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and  carry  this  class  of  property  for  the  usual  fares,  as  well 
as  other  personal  property.  When  the  facts  of  this  case  shall 
be  stated,  it  will  be  seen  these  constitutional  provisions  have 
an  important  bearing  on  the  decision  to  be  rendered. 

It  appears  from  the  evidence,  defendant's  principal  busi- 
ness is  switching  cars  for  other  railroad  companies  having 
their  terminal  points  at  Peoria,  together  with  some  work  of 
that  class  on  its  own  account.  Its  tracks  are  situated  in  the 
lower  part  of  the  city,  and  thence  connecting  by  lines  of  track 
with  mills,  elevators  and  manufactories  in  and  about  the  city. 
Other  companies  desiring  to  have  cars  switched  by  defendant 
would  place  such  cars  on  its  transfer  switch,  and  defendant 
would  transfer  them  to  the  consignees  whose  places  of  busi- 
ness were  on  its  tracks,  as  they  should  be  ordered  to  do  by 
the  company  placing  them  there.  When  such  cars  were 
unloaded  by  the  consignees,  it  was  the  duty  of  defendant  to 
return  them  to  the  company  from  which  it  received  them. 
Most  generally  such  cars  were  returned  empty.  There  is 
evidence,  however,  that  tends  to  show  it  was  the  common 
understanding  among  the  companies  doing  business  at  this 
point,  if  other  shippers  desired  cars,  defendant,  without  any 
specific  order  to  that  effect,  was  at  liberty  to  place  them  at 
their  places  of  business  to  be  loaded,  and  when  loaded  they 
would  be  returned  to  the  company  owning  such  cars,  to  be 
shipped.  At  all  events  it  appears  cars  were  so  handled,  and 
the  companies  concerned  seem  to  have  acquiesced  in  that 
mode  of  doing  business.  On  the  25th  day  of  October,  1881, 
a  car  belonging  to  plaintiff  was  brought  to  the  city  of  Peoria 
loaded  by  the  Peoria  and  Bock  Island  railroad, — a  railroad 
operated  by  plaintiff, — and  was  placed  on  the  transfer  track, 
and  the  agent  who  acted  for  the  Bock  Island  roads  ordered 
it  to  be  switched  to  the  Monarch  mills,  or  distillery.  On  the 
27th  day  of  that  month  it  was  taken  by  defendant  to  the  dis- 
tillery, where  it  was  unloaded  by  the  consignees,  and  on  the 
same  day  it  was  taken  by  defendant  from  the  distillery  to 
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the  Peoria  sugar  refinery,  on  an  order  from  the  refinery,  to 
be  loaded  and  then  switched  to  the  transfer  track  for  ship- 
ment by  the  Chicago,  Kock  Island  and  Pacific  Bailway  Com- 
pany. In  the  afternoon  of  the  same  day  the  refinery  was 
burned,  and  also  this  car,  which  was  standing  in  close  prox- 
imity. There  was  no  order  from  plaintiff  to  take  this  car  to 
the  sugar  refinery  for  any  purpose,  and  it  is  not  shown  it  had 
any  knowledge  defendant  intended  to  do  so. 

The  propositions  of  law  certified  by  the  Appellate  Court, 
when  resolved,  involve  the  single  inquiry  whether  defendant 
in  the  transaction  out  of  which  this  action  arose  bore  to  plain- 
tiff the  relation  of  a  common  carrier,  or  was  it  that  of  a  bailee, 
or  that  of  a  warehouseman.  When  the  true  relation  of  the 
parties  shall  be  ascertained,  the  law  fixes  the  extent  of  de- 
fendant's liability,  if  any  exists.  Unless  it  shall  be  found 
defendant  was  a  common  carrier  as  to  this  car,  no  liability 
would  rest  upon  it  for  the  loss,  as  no  negligence  is  imputed 
to  defendant. 

The  question  presented  is  one  of  first  impression  in  this 
court.  Nor  have  counsel  cited  any  case  where  the  exact 
question  involved  has  been  considered  by  any  court  of  last 
resort.  It  leaves  this  court  free  to  determine  the  law  on 
principle,  as  shall  be  thought  to  best  subserve  public  interests 
as  well  as  the  private  interests  of  corporations  concerned. 
No  proof  is  needed  to  show  the  extent  and  the  importance 
of  the  interests  involved  in  the  decision.  It  is  a  matter  of 
so  much  public  concern,  that  judicial  notice  may  be  taken  of 
the  fact  that  cars  belonging  to  different  companies  are  inter- 
changeably used  on  all  the  principal  railroads  in  the  United 
States,  and  that  no  company  could  do  any  considerable 
freighting  business  that  did  not  conform  to  this  general  usage. 
Without  such  usage  it  would  be  difficult,  if,  indeed,  it  would 
be  possible,  to  transact  the  commercial  business  of  the  coun- 
try. Freights  for  shipment  across  the  continent  could  not 
well  be  stopped  at  the  terminus  of  each  carrier's  line,  and 
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re-shipped  in  cars  of  the  connecting  carrier.  That  would 
occasion  more  delay  than  the  necessities  of  commerce  would 
tolerate.  The  extent  of  the  usage  in  regard  to  the  exchange 
and  transportation  of  cars  among  so  many  different  railroads 
would  seem  to  require  such  exacting  rules  and  regulations  as 
would  insure  the  strictest  accountability  on  the  part  of  com- 
panies that  may  transfer  or  haul  cars  over  their  respective 
roads. 

The  statute  of  this  State  that  forbids  "extortion  and  unjust 
discrimination"  by  railroad  companies,  would  seem  by  its 
provisions  to  recognize  that  railroad  corporations  may  be 
common  carriers  of  "cars,"  as  well  as  of  freights,  for  such 
a  corporation  is  not  only  forbidden  to  make  any  unjust 
discrimination  in  its  charges  for  the  transportation  of  pas- 
sengers or  freights,  of  any  description,  but  for  the  use  and 
"transportation  of  any  railroad  car"  upon  its  road.  And  why 
may  there  not  be  such  a  thing  as  a  common  carrier  of  cars, 
either  with  or  without  its  load  of  freight?  As  to  the  freight 
the  car  contains,  it  will  be  conceded  such  carrying  roads  are 
common  carriers,  and  are  subject  to  the  strict  liability  of 
such  carriers,  and,  as  has  been  seen,  by  a  constitutional 
provision  all  the  rolling  stock  and  other  movable  property 
belonging  to  a  railroad  corporation  in  this  State  shall  be 
considered  personal  property.  What  reason  exists  for  dis- 
criminating against  this  class  of  "personal  property,"  and  for 
holding  that  railway  companies  carrying  it  shall  not  be  re- 
garded as  common  carriers  ?  The  mode  of  moving  it,  whether 
on  wheels  or  in  carriages,  ought  not  to  be  the  foundation  for 
any  distinction.  In  either  case  the  property  is  in  the  exclu- 
sive care  and  control  of  the  carrier,  and  there  is  as  much 
reason  arising  from  public  considerations  why  such  a  carrier 
should  be  held  to  the  strict  liability  of  an  insurer  for  the 
safety  of  the  property,  in  the  one  case  as  in  the  other.  The 
facts  in  the  present  case  show  a  strong  necessity  for  imposing 
the  liability  attaching  to  a  common  carrier.    The  car  in  gues- 
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tion  was  delivered  to  defendant,  to  be  carried  over  its  road  to 
the  warehouse  of  the  consignees  of  the  freight  it  contained. 
A  charge  for  the  service  to  be  rendered  was  made,  and  was 
paid  by  the  consignees.  The  undertaking  was  also  to  return 
the  car  to  the  company  from  which  it  had  been  received,  and 
the  charges  collected,  or  to  be  paid,  included  the  latter  ser- 
vice. Thus  it  is  seen  defendant  had  the  exclusive  control  of 
the  car  while  on  its  track  while  in  course  of  transportation  to 
the  consignees,  and  that  control  would  seem  to  be  as  absolute 
as  over  any  package  of  freight  it  might  have  to  carry  or 
otherwise  deliver.  Plaintiff  had  parted  with  the  care  and 
custody  of  the  car,  and  could  not,  at  any  point  on  defend- 
ant's road,  interfere  for  its  safety.  Its  care  was  intrusted 
to  defendant  as  fully  as  was  the  freight  it  contained.  The 
undertaking  of  defendant  in  regard  to  moving  the  car  was 
within  the  scope  of  the  general  business  it  had  engaged  to  do 
for  the  public,  and  it  would  seem  no  reason  exists  why  the 
liability  for  the  safe  delivery  of  the  car  should  not  be  the 
same  as  to  the  freight  it  contains,  which,  it  is  conceded,  is 
that  of  a  common  carrier.  On  what  principle  may  defendant 
be  considered  a  common  carrier  as  to  freights  on  its  road 
and  not  as  to  the  car  containing  it,  which  it  is  moving  over 
its  road  with  its  own  propelling  power  ? 

The  law,  as  has  been  seen,  makes  all  railways  in  this  State 
"public  highways,"  open  to  the  use  of  all  persons  for  the 
transportation  of  their  persons  or  property,  under  such  regu- 
lations as  may  be  prescribed  by  law,  and  it  is  apprehended 
it  is  unlawful  to  make  any  discrimination  as  to  the  property 
offered  to  be  carried,  or  as  to  whether  it  belongs  to  a  pri- 
vate person  or  to  a  corporation.  If  it  is  such  property  as  is 
capable  of  being  carried  with  the  means  ordinarily  employed 
by  such  carriers,  the  obligation  is  imperative,  and  the  carrier 
must  receive  the  property  and  carry  it  with  safety,  in  the  way 
such  property  is  usually  carried,  and  any  failure  to  do  so  will 
subject  the  carrier  to  damages. 
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The  only  case  to  which  the  attention  of  the  court  has  been 
directed  having  any  features  like  the  one  being  considered,  is 
Mallory  v.  Tioga  R.  R.  Co.  39  Barb.  488.  In  that  case  the 
defendant  company,  which,  it  is  conceded,  was  a  common 
carrier  as  to  freights  and  passengers,  engaged  to  furnish 
plaintiff  the  motive  power  to  draw  his  cars,  loaded  with  his 
property,  over  its  road,  the  plaintiff  being  obligated  to  load 
and  unload  his  cars,  and  furnish  brakemen  to  accompany 
them,  but  who  were  subject  to  the  control  of  defendant's  con- 
ductor, and  it  was  held  defendant  assumed  the  liability  of  a 
common  carrier,  and  consequently  was  liable  for  injuries  to 
plaintiff's  cars  and  property  not  caused  by  inevitable  acci- 
dent or  the  public  enemies. 

But  aside  from  authority,  the  conclusion  reached  on  prin- 
ciple is,  defendant  occupied  the  relation  of  a  common  carrier 
as  to  the  car  of  plaintiff  in  its  possession,  as  well  as  the 
freight  it  contained,  and  as  such  was  liable  for  its  safe  return 
to  plaintiff,  unless  its  loss  occurred  from  causes  which  exempt 
common  carriers,  which  is  not  claimed  in  this  case. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Board  of  Supervisors 

v. 

H.  S.  Magoon. 

Filed  at  Ottawa  March  13,  1884. 

1.  Cektioeaki — at  common  law — not  a  writ  of  right,  as  to  private  per- 
sons— its  proper  office.  At  common  law  the  writ  of  certiorari  was  used 
principally  in  criminal  cases,  to  remove  them  from  an  inferior  tribunal  to  the 
court  of  King's  Bench  for  trial.  The  writ  went  as  a  matter  of  right  on  the 
application  of  the  Crown,  but  when  made  by  the  defendant  he  was  required 
to  show  cause.  As  to  a  private  person,  the  writ  was  not  a  writ  of  right,  but 
cause  had  to  be  shown  by  the  petition. 
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2.  The  writ  was  also  used  to  bring  before  the  court  of  King's  Bench  the 
record  of  commissioners  of  the  poor,  and  other  rates,  and  in  cases  where  an 
individual  was  sued  in  a  court  having  no  jurisdiction,  and  no  appeal  or  writ 
of  error  was  given  by  law,  and  in  cases  where  the  jurisdiction  had  been  ex- 
ceeded, or  it  appeared  that  the  proceeding  was  against  the  law. 

3.  Same — how  far  discretionary .  The  allowance  of  a  common  law  writ 
of  certiorari  is  largely  a  matter  of  discretion  with  the  court.  This  discretion, 
however,  is  not  an  arbitrary  one,  but  is  one  subject  to  review  by  a  court  of 
review. 

4.  Same — at  whose  instance  the  writ  will  lie — as  to  questioning  pro- 
ceedings instituted  by  the  petitioner.  A  person  who  prosecuted  a  petition 
to  alter  a  road  over  his  land  before  the  commissioners  of  highways,  and  was 
present  at  every  step  taken,  will  not  be  allowed  by  certiorari  to  question  the 
legality  of  the  proceeding  in  case  the  decision  is  adverse  to  him.  If  he  acts 
in  the  matter  as  though  the  proceeding  was  in  conformity  to  the  law,  he  will 
be  bound  by  his  acts,  and  estopped  from  questioning  its  legality  or  regularity. 

5.  Highways — notice — estoppel.  A  party  seeking  the  alteration  of  a 
road  over  his  land,  by  appearing  before  the  highway  commissioners  at  their 
meeting  to  determine  whether  to  grant  the  application,  and  is  heard  by  them, 
admits  that  proper  notice  of  the  time  and  'place  of  the  hearing  was  given, 
and  he  will  thereafter  be  estopped  from  denying  the  same. 

6.  Where  a  party  appears  at  the  time  and  place  fixed  for  the  hearing  by 
the  supervisors,  of  an  appeal  from  the  highway  commissioners,  and  obtains 
a  continuance  of  the  time  of  the  hearing,  and  on  the  day  to  which  the  same 
was  continued,  he  and  the  other  parties  appear,  and  are  heard  until  the  final 
conclusion  is  reached,  he  will  be  estopped  from  urging  afterward  that  suffi- 
cient notice  of  the  appeal  was  not  given. 

7.  Same — evidence  of  notice,  by  recitals.  Where  highway  commissioners 
recite,  in  their  order  denying  the  prayer  of  a  petitioner  to  alter  a  road,  that 
they  met  at  the  time  and  place  named  in  the  notice  of  the  hearing,  that  will 
be  sufficient  evidence  that  proper  notice  was  given. 

8.  Same — continuance,  requires  no  proclamation.  The  statute  does  not 
require  the  supervisors  on  an  appeal  from  an  order  of  the  highway  commis- 
sioners, on  granting  a  continuance  of  the  hearing  of  the  appeal,  to  make 
proclamation  of  the  continuance  or  postponement.  All  persons  having  an 
interest  are  presumed  to  be  present,  and  to  take  notice  of  the  adjournments 
of  the  supervisors. 

9.  Same — time  of  announcing  decision  of  supervisors,  on  appeal.  The 
statute  does  not  require  the  supervisors  to  whom  an  appeal  is  taken  from 
an  order  of  the  highway  commissioners,  to  announce  their  decision  within 
twenty  days  from  their  first  meeting.  It  fixes  no  time  in  which  their  decision 
shall  be  reached  and  announced.  It  is  sufficient  if  the  report  of  the  super- 
visors shall  be  filed  with  the  town  clerk  within  ten  days  after  it  has  been 
made. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jo  Daviess  county ;  the  Hon.  William  Brown,  Judge,  pre- 
siding. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellants : 

The  finding  of  the  giving  of  the  proper  notice  by  the  super- 
visors in  their  order,  is  conclusive  in  this  proceeding.  The 
law  does  not  require  the  notices  to  be  preserved.  Shinkle  v. 
Magill,  58  111.  424. 

The  averments  in  the  return  to  the  writ  are  important  to 
be  considered.  Commissioners  v.  Supervisors  of  Carthage,  27 
111.  142;    Commissioners  v.  Harper,  38  id.  109. 

The  commissioners  might  have  received  any  competent 
evidence  of  the  posting,  and  if  their  order  shows  that  such 
fact  has  been  proved,  it  is  sufficient.  Frizell  v.  Rogers,  82 
111.111. 

An  appeal  presupposes  and  is  a  recognition  of  jurisdiction, 
and  the  finding  by  the  supervisors  that  the  jurisdictional 
notice  was  given,  is  sufficient.  Wells  v.  Hicks,  27  111.  345  ; 
Frizell  v.  Rogers,  82  id.  111. 

There  is  no  limit  in  the  statute  to  the  time  when  the  super- 
visors may  hear  the  appeal,  except  it  shall  be  in  advance  of 
the  time  they  meet,  to  fix  it  a  sufficient  length  of  time  to 
allow  the  party  appealing  to  give  the  three  days'  notice  be- 
fore the  appeal  is  heard.  The  case  of  Corley  v.  Kennedy,  28 
111.  143,  was  made  under  a  very  different  statute. 

In  this,  case  all  parties  met  at  the  time  and  place  fixed  by 
the  supervisors,  and  appellee  obtained  a  continuance  of  the 
hearing,  and  at  the  adjourned  meeting  the  parties  again  met, 
and  introduced  evidence.  This  of  itself  was  a  waiver  of  the 
objection  now  made.  Andersons.  Wood,  80  111.  16;  Town 
of  Winfield  v.  Moffatt,  42  id.  49. 

The  statute  does  not  require  that  the  supervisors  shall 
make  public  proclamation  of  adjournments,  or  post  up  notices 
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thereof;  but  if  it  did,  the  omission  to  do  so  is  not  jurisdic- 
tional.    Allison  v.  Commissioners,  54  111.  170. 

Section  72  of  the  Eoad  law,  limiting  the  time  for  a  final 
decision,  applies  only  to  the  commissioners,  and  not  to  the 
supervisors.  If  it  did,  it  would  be  merely  directory.  Ryan  v. 
Vanlandingham,  7  Port.  424;  People  v.  Cook,  14  Barb.  290; 
Holland  v.  Osgood,  8  Vt.  2S0 ;  Whalin  v.  City  of  Macomb,  76 
111.  52. 

By  taking  the  appeal  and  obtaining  a  continuance,  the 
party  appealing  is  estopped  from  denying  jurisdiction  in  either 
the  commissioners  or  the  supervisors.  Heffner  v.  Vandolah, 
57  111.  520;  Bows  v.  Naper,  91  id.  44;  Frick  v.  Trustees  of 
Schools,  99  id.  167. 

Mr.  M.  Y.  Johnson,  and  Mr.  E.  L.  Bedford,  for  the  ap- 
pellee : 

Nothing  was  before  the  court  but  the  question  of  the  reg- 
ularity of  the  proceedings  as  they  appeared  of  record.  Doo- 
little  v.  G.  and  G.  W.  R.  R.  Co.  14  111.  383 ;  Commissioners 
v.  Supervisors,  27  id.  140. 

No  trial  can  be  had  upon  any  issue  of  fact,  or  anything 
dehors  the  record.  Commissioners  v.  Supervisors,  27  111.  140 ; 
C.  and  I.  R.  R.  Co.  v.  Fell,  22  id.  333. 

Notice  must  be  given,  as  required  by  statute,  of  the  meet- 
ing of  the  commissioners  of  highways.  A  want  of  it  will 
vitiate  their  proceedings.  It  is  jurisdictional.  Commissioners 
v.  Harper,  38  111.  103 ;    Cooley  v.  Kennedy,  28  id.  143. 

Giving  the  notice  was  a  jurisdictional  fact,  as  it  is  nowhere 
recited  in  the  record  they  were  posted,  and  no  affidavit  or 
evidence  of  record  as  to  the  fact.  It  could  never  be  presumed 
to  give  jurisdiction.  Shinkle  v.  Magill,  5S  111.  424;  Frizell 
v.  Rogers,  82  id.  109. 

A  party  is  never  estopped  from  denying  jurisdiction  when 
it  does  not  in  fact  exist,  and  the  statute  referred  to  is  not 
merely  directory,  but  is  mandatory. 
10—109  III. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  sued  out  a  common  law  writ  of  certiorari,  to 
bring  before  the  court  the  record  of  the  proceedings  of  the 
road  commissioners  of  Scoles  Mound  township,  in  Jo  Daviess 
county,  and  of  three  supervisors,  refusing  to  alter  a  road  in 
that  township.  On  the  application  and  petition  for  its  alter- 
ation, the  road  commissioners  refused  to  grant  the  prayer 
of  the  petition,  and  the  case  was  appealed  to  three  super- 
visors, who,  after  hearing  the  evidence  for  and  against,  on  a 
protracted  trial,  lasting  a  number  of  days,  affirmed  the  de- 
cision of  the  road  commissioners,  and  to  vacate  and  quash 
these  proceedings  appellee  sued  out  the  writ.  On  a  hearing 
in  the  circuit  court  the  proceeding  was  quashed.  From  that 
judgment  an  appeal  was  prosecuted  to  the  Appellate  Court 
for  the  Second  District,  which  affirmed  the  judgment  of 
the  circuit  court,  and  the  case  is  brought  to  this  court  by 
appeal. 

The  scope  of  this  writ  is  quite  limited  at  common  law.  Its 
operation  was  enlarged,  or  the  practice  regulated,  by  acts  of 
parliament  never  in  force  in  this  State.  It  was  used  princi- 
pally in  criminal  cases,  to  remove  them  from  inferior  tribunals 
to  the  court  of  King's  Bench  for  trial.  The  writ  went,  as  a 
matter  of  course,  on  the  application  of  the  Crown ;  but  when 
made  by  the  defendant,  he  was  required  to  show  cause.  It, 
as  to  the  defendant,  or  a  private  person  or  private  right,  was 
not  a  writ  of  right.  {Trustees  of  Schools  v.  School  Directors, 
88  111.  100.)  Cause  must  be  shown  by  the  petition,  or  it  will 
not  be  granted,  or  if  it  is  granted,  it  must  be  quashed.  It 
was  also  used  to  bring  before  the  court  of  King's  Bench  the 
record  of  commissioners  of  the  poor,  and  other  rates,  and 
in  cases  where  an  individual  was  sued  in  a  court  having  no 
jurisdiction,  and  no  appeal  or  writ  of  error  was  given  by  law, 
or  the  jurisdiction  had  been  exceeded,  or  it  appeared  that 
the  proceeding  was  against  law.     The  proceedings  on  the 
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return  of  the  record  were  confined  solely  to  the  record  of  the 
lower  court  or  tribunal,  unless  it  were  in  criminal  cases  re- 
moved to  the  King's  Bench  for  trial,  as  other  criminal  cases 
instituted,  to  be  tried  at  nisi  prim.  The  purpose  of  the  writ 
was,  in  all  cases,  to  prevent  injustice.  Except  in  criminal 
cases  it  was  only  allowed  where  there  was  no  appeal  or  writ 
of  error,  and  where  there  was  a  wrong  and  injury  that  could 
not  be  otherwise  corrected.  It  was  used  to  prevent  irrepar- 
able wrong  or  injury.  Unless  the  writ  was  asked  in  a  case 
involving  a  private  matter,  it  was  required  to  be  sought  by 
the  attorney  for  the  Crown,  or  the  prosecutor.  In  matters  in 
which  the  rights  of  the  public  were  concerned,  the  writ  was 
alone  prosecuted  by  the  representative  of  the  public.  But 
whether  it  shall,  or  not,  be  granted,  is  largely  a  matter  of 
discretion.  The  doctrine  was  so  announced  in  Hyslop  v. 
Finch,  99  111.  171,  and  the  same  doctrine  was  recognized  in 
Trustees  of  Schools  v.  School  Directors,  88  111.  100,  and  they 
announce  that  this  discretion  is  not  an  arbitrary  exercise  of 
judicial  power,  but  is  one  that  is  subject  to  review.  If  the 
discretion  has  been  improvidently  exercised  in  issuing  the 
writ,  the  error  will  be  corrected  on  appeal. 

If  not  the  prime  mover  in  this  proceeding,  appellee  was 
one  of  its  promoters.  He  signed  the  petition,  and  seems  to 
have  been  active  in  pressing  its  allowance,  and  he,  at  every 
step  in  the  proceeding,  which  was  to  alter  a  road  running 
over  his  land,  as  we  understand  the  record,  pressed  the  peti- 
tion precisely  as  though  every  step  was  regular  and  in  exact 
conformity,  in  every  particular,  with  the  requirements  of  the 
statute.  He  had  all  the  notice,  and  every  right  was  extended 
to  him,  that  he  was  entitled  to  under  the  statute.  He  was 
pressing  the  petition,  and  if  there  was  any  material  require- 
ment omitted  he  must  have  then  known  it,  and  should  have 
had  it  corrected  before  proceeding  further.  He  had  no  right 
to  trifle  with  the  process  of  the  law,  to  speculate  on  the  chances 
of  a  favorable  result,  and  when  it  proved  adverse,  then  to 
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turn  and  claim  that  what  he  did  was  illegal  and  void.  To 
permit  him  to  so  act  would  render  such  proceedings  vexatious 
and  expensive  to  no  beneficial  purpose.  Although  a  person 
who  took  no  part  in  the  proceeding,  or  a  person  opposing  a 
proceeding  of  this  character,  might  question  the  correctness 
of  every  material  step  taken,  we  think  appellee  is  precluded 
from  saying  that  what  he  did  was  not  legal,  after  having 
urged  all  of  his  acts,  or  from  saying  those  he  caused  to  be 
performed  are  illegal  and  void.  He  assisted  in  the  inaugu- 
ration of  the  proceeding,  and  acted  upon  what  he  and  others 
did  as  though  in  conformity  to  law,  and  he  must  be  bound 
by  such  acts. 

As  to  the  objection  that  the  highway  commissioners  are 
not  shown  by  the  record  to  have  posted  the  notices  required, 
of  the  time  set  for  hearing,  the  record  of  the  town  clerk  recites 
that  the  notice  was  given,  and  names  the  places  where  they 
were  posted.  By  appearing  and  proceeding  to  a  hearing 
appellee  admitted  there  was  notice,  and  he  is  estopped  to 
afterwards  deny  it.  Whether  or  not  there  was  proper  notice, 
he  warVed  that  by  appearing  and  proceeding  with  his  appli- 
cation. He  had  sufficient  notice  to  enable  him  to  appear 
and  be  heard,  and  he  was  not  injured  for  the  want  of  notice. 
Whether  others  not  appearing  and  participating  in  the  pro- 
ceeding are  estopped,  is  a  question  not  before  us  for  decision. 
The  commissioners  recite,  in  the  order  entered  at  the  hearing, 
that  they  met  at  the  time  and  place  named  in  the  notice,  and 
that  is  evidence  that  notice  was  given.  (See  Wells  v.  Hicks, 
27  111.  345 ;  Frizell  v.  Rogers,  82  id.  109.)  We  are  clearly 
of  opinion  the  record  shows  that  the  highway  commissioners 
had  jurisdiction. 

It  is  urged  that  the  notice  was  not  given  of  the  time  and 
place  of  the  hearing  of  the  appeal,  as  required  by  the  statute. 
It  is  a  sufficient  answer  to  this  objection  to  say  that  appellee 
appeared  at  the  time,  and  moved  for  and  obtained  a  continu- 
ance of  the  time  for  hearing  the  appeal,  and  on  the  day  to 
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which  it  was  continued  he  and  the  other  parties  appeared, 
and  the  hearing  was  entered  upon  and  continued  until  the 
final  result  was  reached.  He  is  thereby  estopped  from  urg- 
ing there  was  not  a  sufficient  notice  given  of  the  appeal. 
Anderson  v.  Wood,  80  111.  16,  is  decisive  of  this  question. 

It  is  urged  that  the  record  fails  to  show  that  proclamation 
was  made  or  notice  given  of  the  continuance  of  the  hearing 
from  the  13th  to  the  29th  day  of  March.  We  fail  to  find 
any  such  requirement  of  the  statute.  All  parties  having  any 
interest  in  the  matter  are  presumed  to  be  present,  and  to 
take  notice  of  the  adjournments  of  the  supervisors.  Appel- 
lee had  notice,  and  appeared  on  the  29th,  and  has  no  right 
to  complain.     He  was  deprived  of  no  right. 

It  is  urged  that  the  supervisors  did  not  announce  their  de- 
cision whether  they  would  grant  or  refuse  the  prayer  of  the 
petition,  within  twenty  days  of  their  first  meeting.  Appellee 
himself,  at  the  first  meeting,  procured  a  continuance  for  six- 
teen days,  and  he  was  heard  by  counsel  and  witnesses,  which 
occupied  the  time  of  the  supervisors,  and  as  he  produced  the 
delay  by  procuring  a  continuance  of  his  own  case,  he  surely 
should  not  be  heard  to  complain.  The  only  limitation  on 
the  time  when  the  appeal  shall  be  heard,  seems,  by  the  99th 
section  of  chapter  121,  to  be,  that  the  person  appealing  shall 
give  notice  of  the  appeal,  to  the  highway  commissioners,  and 
to  at  least  three  of  the  petitioners,  and  also  to  the  same  par- 
ties a  notice  when  and  where  such  appeal  will  be  tried,  at 
least  three  days  before  such  trial,  within  ten  days  after  such 
decision  has  been  filed  in  the  office  of  the  proper  clerk.  The 
100th  section  provides  that  the  supervisors  shall  fix  upon  a 
time  and  place  when  such  appeal  shall  be  heard  by  them.  The 
99th  section  requires  that  notice  of  such  time  and  place  shall 
be  given  within  ten  days  after  the  decision  of  the  highway 
commissioners  shall  be  filed  with  the  town  clerk.  That  sec- 
tion also  provides  that  upon  such  appeal  the  supervisors  shall 
have  the  same  power  and  authority  as  is  conferred  on  the 
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commissioners  of  highways,  not  only  in  regard  to  the  laying 
out,  altering,  widening  or  vacating  any  road,  but  shall  have 
the  same  power  to  cause  a  jury  to  be  summoned  to  assess 
damages,  etc.  It  will  be  observed  that  whilst  this  section 
confers  the  same  power,  it  does  not  limit  its  exercise  to  the 
manner  prescribed  in  previous  sections  as  to  its  exercise  by 
the  highway  commissioners.  But  there  is  no  provision  relat- 
ing to  the  action  of  the  supervisors  in  trying  the  appeal,  pre- 
scribing the  time  in  which  the  decision  shall  be  reached  and 
announced.  In  that  regard  there  is  no  limitation  as  to  the 
time  when  the  decision  shall  be  made  and  announced.  The 
101st  section  simply  provides  that  they  shall  make  a  report  of 
their  proceedings  and  decision  in  like  manner  as  is  required 
of  the  commissioners.  The  72d  and  73d  sections  provide  for 
the  manner  in  which  the  commissioners  shall  proceed  to  try 
the  petition.  The  latter  of  these  sections  requires  the  com- 
missioners to  indorse  on  or  annex  to  the  petition  a  brief 
memorandum  of  their  decision,  which  shall  be  signed  by  the 
commissioners  and  filed  in  the  office  of  the  town  clerk,  so 
indorsed  or  annexed,  within  ten  days  after  it  shall  be  made. 
The  report  of  the  supervisors  complied  strictly  with  this 
requirement,  and  it  must  be  held  sufficient. 

A  careful  consideration  of  the  record  satisfies  us  that  there 
is  no  error  of  which  appellee  can  complain.  The  circuit  court 
should  have  quashed  the  writ  and  dismissed  the  proceeding. 
The  Appellate  Court  erred  in  affirming  the  judgment  of  the 
circuit  court,  and  the  judgment  of  the  Appellate  Court  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus. 

Elizabeth  McGovern 

v. 

The  Union  Mutual  Life  Insurance  Company. 

Filed  at  Ottawa  November  20,  1883. 

1.  Sale  undeb  trust  deed — whether  made  at  the  time  appointed  in 
the  notice — as  to  the  fraction  of  an  hour.  Under  the  power  given  the  trus- 
tee in  a  deed  of  trust,  he  advertised  the  property  named  in  the  deed,  for  sale, 
and  in  the  notice  appointed  "the  hour  of  eleven  o'clock"  of  a  certain  day  as 
the  time  at  which  the  sale  would  be  made.  The  sale  was  not  made  at  eleven 
o'clock,  but  was  made  between  half-past  eleven  and  twelve  o'clock  of  the 
day  named.  This  was  in  apt  time,  under  the  notice.  For  the  purposes  of 
the  notice,  and  the  sale,  it  was  to  be  considered  eleven  o'clock  until  it  was 
twelve  o'clock,  and  the  sale  might  properly  be  made  at  any  time  between 
eleven  and  twelve  o'clock. 

2.  Usury — what  constitutes — interest  upon  interest.  The  maker  of  a 
note  sought  an  extension  of  time  for  payment.  In  computing  the  amount 
then  due,  the  interest,  which  was  past  due  upon  the  note,  was  added  to  the 
principal,  and  a  new  note  given  for  the  aggregate  amount  thus  ascertained, 
and  which  was  to  bear  interest.  This  was  not  usurious.  The  interest  past 
due  upon  the  old  note  might  well  become  a  part  of  the  principal  of  the  new 
note,  and  as  such  it  might  properly  bear  interest. 

3.  Same — commissions.  In  negotiating  a  loan  of  money,  one  of  the  per- 
sons connected  with  the  transaction  charged  the  borrower  three  per  cent  com- 
missions for  procuring  the  loan.  The  borrower  claimed  that  this  three  per 
cent  so  reserved  as  commissions  was  in  reality  but  a  part  of  the  interest  upon 
the  loan,  and  that  the  transaction  was  usurious.  At  the  time  of  the  loan, 
interest  was  allowed  to  be  contracted  for  at  the  rate  of  ten  per  cent  per  annum. 
The  loan  was  made  at  nine  per  cent,  and  for  three  years, — so  that,  if  the  three 
per  cent  retained  as  commissions  was  really  interest,  it  would  be  at  the  rate 
of  only  one  per  cent  per  annum  during  the  time  of  the  loan,  which,  added  to 
nine  per  cent,  (the  rate  expressly  reserved,)  would  not  exceed  the  rate  allowed 
by  law  to  be  reserved — that  is,  ten  per  cent — so  the  transaction  was  not  usu- 
rious on  that  ground. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  M.  F.  Tuley,  Judge,  presiding. 

Mr.  S.  K.  Dow,  and  Mr.  J.  Burnham,  for  the  plaintiff  in 
error. 
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Messrs.  Swett,  Haskell  &  Grosscup,  for  the  defendant  in 
error. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court : 

This  was  a  bill  brought  by  Elizabeth  McGovern,  in  the 
circuit  court  of  Cook  county,  against  the  Union  Mutual  Life 
Insurance  Company,  to  set  aside  two  sales  made  by  L.  D. 
Boone,  trustee,  under  the  power  contained  in  two  certain 
trust  deeds,  which  had  been  executed  by  the  complainant  to 
secure  the  payment  of  certain  promissory  notes  due  the  de- 
fendant. The  cause  proceeded  to  a  hearing  on  bill,  answer, 
replication  and  proofs,  and  the  court  rendered  a  decree  dis- 
missing the  bill,  and  the  complainant  sued  out  this  writ  of 
error. 

The  property  involved  consists  of  certain  houses  and  lots 
on  Adams  and  Desplaines  streets,  in  Chicago,  and  fifty-six 
acres  of  land  fronting  on  Fifty-fifth  street  boulevard,  usually 
known  as  the  "Boulevard  property."  In  1873  the  property 
was  incumbered  by  two  trust  deeds,  of  $7500  each,  which 
complainant  had  given  to  the  defendant,  and  also  a  trust 
deed  for  some  $5000,  which  John  L.  Walsh,  a  former  owner, 
had  placed  on  the  property.  The  interest  had  not  been  paid 
on  these  claims  for  near  two  years,  and  there  were  also  about 
two  years'  back  taxes  due,  so  that  the  claim  of  the  defendant 
amounted  in  the  aggregate  to  something  over  $23,000.  The 
complainant,  for  the  purpose  of  paying  off  the  indebtedness, 
made  sale  of  a  portion  of  the  "Boulevard  property"  to  one 
Weston.  A  contract  in  writing  was  executed,  and  $500  was 
paid  in  cash  on  the  purchase,  but  when  the  abstract  was 
brought  down  it  appeared  that  one  K.  K.  Turner  was  the 
owner  of  the  property.  The  title  of  Turner,  however,  was 
regarded  by  many  as  a  forgery,  but  the  purchaser  refused  to 
consummate  his  purchase  while  the  title  remained  of  record 
in  Turner.  This  trade  was  therefore  abandoned,  and  the 
complainant  then  applied  to  the  defendant  to  negotiate  a 
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loan  which  would  liquidate  ail  claims  on  the  property.  After 
some  negotiation  an  arrangement  was  made,  the  result  of 
which  was,  complainant,  on  June  26,  1873,  executed  and  de- 
livered to  the  defendant  a  deed  of  trust  on  all  the  property, 
to  secure  the  sum  of  $43,000.  The  items  which  made  up 
the  sum  of  $13,000  are  as  follows : 


$7,500.00 

1,452.00 

5,000.00 

793.20 

7,500.00 

1,386.00 

73.50 

5.50 

500.00 

420.00 

42.00 


Loan  dated  September  25,  1867, 

Interest  and  deferred  interest,        - 

Loan  to  Walsh,  August  18,  1868,      - 

Interest  and  deferred  interest  on  same,  - 

Loan  dated  May  8,  1871, 

Interest  and  deferred  interest  on  same,  - 

Insurance  advanced  September,  1872, 

Interest  on  same,  - 

Paid  Weston  for  contract,         - 

Paid  Mrs.  Eoe,  two  notes,     - 

Interest  on  same,     ----- 

Paid  for  recording  trust  deed,  $2.50;  three  re 

lease  deeds,  $1.50;  recording  Turner's  deed 

80  cents,         ------ 

Paid  Turner  for  his  title,  - 

Paid  Park  tax  check,  - 

Commissions  on  this  loan, 
Check,  July  7,  to  balance,    - 

Total,       - $43,000.00 

On  the  14th  clay  of  July,  1877,  in  default  of  payment,  all 
the  property  embraced  in  the  deed  of  trust  was  sold  at  public 
vendue,  under  the  power  contained  therein,  and  purchased 
by  the  defendant. 

The  two  main  grounds  relied  upon  to  defeat  the  sale  made 
under  the  deed  of  trust  are:  First,  that  the  $15,000  ad- 
vanced to  Turner  for  his  title,  and  included  in  the  mortgage, 
was  not  authorized  by  the  complainant,  and  when  she  exe- 
cuted the  deed  of  trust  she  was  not  aware  of  the  fact  that  it 


4.80 

15,000.00 

1,030.00 

1,290.00 

1,003.00 
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was  embraced  therein ;  second,  the  sale  under  the  trust  deed 
was  void,  because  not  made  at  the  time  specified  in  the  pub- 
lished notice.  These  are  the  principal  points  relied  upon,  as 
we  understand  the  record,  to  defeat  the  title  acquired  by  the 
defendant  by  virtue  of  the  sale  under  the  deed  of  trust. 

The  fact  that  complainant  executed  the  notes  for  $43,000 
is  not  denied,  nor  is  there  any  controversy  in  regard  to  the 
fact  that  complainant  executed  and  acknowledged  the  deed  of 
trust  which  was  given  to  secure  the  payment  of  the  $43,000. 
The  complainant  testified  that  she  did  not  consent  to  any 
trade  with  Turner,  and  did  not  authorize  any  one  to  purchase 
the  Turner  title,  and  never  assented  to  paying  anything  for 
it.  But  she  was  not  corroborated  by  the  other  evidence  in 
the  case.  Mr.  Boone,  who  was  the  agent  for  the  life  insur- 
ance company,  negotiated  the  loan.  He  says  that  he  and  the 
complainant  called  on  Mr.  Sleeper,  and  consulted  him  in 
regard  to  the  Turner  title ;  that  the  matter  was  fully  investi- 
gated, and  it  was  determined,  after  mature  deliberation,  to 
buy  the  Turner  title.  Sleeper  was  called  as  a  witness.  He 
says  the  complainant  and  Boone  called  on  him  several  times 
in  regard  to  the  Turner  title,  and  the  matter  was  fully  con- 
sidered, and  it  was  finally  determined  by  all  of  them  to  buy 
the  title.  In  addition  to  this,  the  complainant  admitted,  in 
her  cross-examination,  that  a  short  time  after  the  deed  of 
trust  was  executed  she  learned  that  it  was  given  for  $43,000. 
But  after  she  obtained  this  information  she  never  called  on 
Boone  for  the  balance  of  the  money  represented  by  the  deed 
of  trust,  and  due  her,  which  was  $15,000,  if  the  Turner  claim 
was  not  to  be  purchased  with  a  part  of  the  money  she  ob- 
tained from  Boone.  This  conduct  on  her  part  can  not  well 
be  reconciled  with  the  theory  that  she  did  not  assent  to  the 
purchase  of  the  Turner  title.  She  knew  the  amount  of  the 
deed  of  trust  which  she  had  given  on  her  land.  She  knew 
that  the  amount  of  the  incumbrances  on  her  property  which 
the  life  insurance  company  agreed  to  pay  and   discharge 
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amounted  to  only  about  the  sum  of  $28,000.  Now,  if  the 
insurance  company  was  not  authorized  to  purchase  the  Turner 
title,  why  is  it  that  she  failed  to  call  for  the  balance  of  the 
money  she  had  loaned,  of  the  compauy,  which  she  had  given 
a  mortgage  to  secure  ?  The  complainant  is  a  person  of  ordi- 
nary intelligence,  and  if  this  Turner  purchase  was  not  under- 
stood or  authorized  by  her,  she  never  would  have  consented 
that  Boone  should  keep  $15,000  of  her  money  for  nothing. 
This  is  too  unreasonable  to  believe  for  a  moment. 

We  now  come  to  the  question  whether  the  sale  occurred  at 
the  time  appointed  in  the  notice.  The  advertisement  of  the 
sale  gave  notice  that  the  property  would  be  sold  "at  the  hour 
of  eleven  o'clock,"  but  the  sale  did  not  occur  until  between 
half-past  eleven  and  twelve  o'clock,  and  it  is  claimed  that 
under  the  notice  the  trustee  was  bound  to  sell  the  property 
at  eleven  o'clock  sharp.  We  do  not  concur  in  that  view. 
The  law  does  not  recognize  fractions  of. an  hour  or  fractions 
of  a  day,  and  when  a  notice  says  that  a  sale  of  land  will  be 
made  at  the  hour  of  eleven  o'clock,  the  practical  common 
sense  of  the  language  used  is,  that  the  sale  will  be  made 
during  the  hour  of  eleven,  or  between  eleven  and  twelve 
o'clock.  This  is  upon  the  ground  that  eleven  o'clock  means 
from  eleven  until  twelve, — in  other  words,  it  is  eleven  o'clock 
from  eleven  to  twelve.  It  would  have  been  impossible  for 
the  trustee  to  have  made  this  sale  precisely  at  eleven  o'clock. 
That  is  but  an  instant,  and  before  the  trustee  could  have 
read  two  lines  of  the  advertisement  the  time  would  have  been 
gone.  The  law  does  not  expect  or  require  impossible  things, 
and  a  moment's  reflection  is  enough  to  convince  any  reason- 
able person  that  the  trustee,  under  this  notice,  was  not  re- 
quired to  appear  and  sell  precisely  at  eleven  o'clock,  but  the 
notice  gave  him  the  right  to  appear  at  any  time  during  the 
hour  and  make  the  sale. 

It  is  also  said  that  the  transaction  was  usurious.  We  do 
not  so  understand  it.     The  fact  that  the  life  insurance  com- 
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pany  computed  the  amount  due  it  from  the  complainant  in 
the  different  mortgages,  and  took  a  new  note  and  mortgage 
for  this  amount  thus  due,  with  interest,  which  was  added  to 
the  amount  of  money  advanced,  and  made  up  the  $43,000, 
did  not  render  the  transaction  usurious.  When  interest  upon 
a  note  is  past  due,  no  reason  is  perceived  which  will  prevent 
the  holder  from  taking  a  new  note  from  the  debtor  for  prin- 
cipal and  interest,  and  make  this  sum  bear  the  legal  rate  of 
interest.     Such  a  transaction  is  in  all  respects  legitimate. 

It  appears,  from  the  evidence,  that  Boone  charged  the  com- 
plainant three  per  cent  commissions  for  procuring  the  loan 
of  $43,000  from  the  life  insurance  company,  making  the  sum 
of  $1290,  and  it  is  claimed  that  this  rendered  the  contract 
usurious.  When  this  loan  was  made  the  legal  rate  of  inter- 
est was  ten  per  cent  per  annum  when  the  contract  provided 
for  this  amount.  The  loan  in  this  case  was  for  three  years, 
at  nine  per  cent  interest.  Now,  the  three  per  cent  commis- 
sions only  amounted  to  one  per  cent  per  annum,  so  that  if 
the  commissions  are  regarded  as  interest,  and  added  to  the 
interest  at  nine  per  cent,  provided  for  in  the  note,  the  rate 
would  still  be  only  ten  per  cent,  and  not  usurious. 
i  It  is  also  claimed  that  Boone  wrongfully  failed  to  record 
the  release  of  the  Walsh  trust  deed,  but  subsequently  adver- 
tised and  sold  the  property  in  payment  of  it.  We  do  not  re- 
gard it  necessary  to  inquire  whether  the  sale  under  the  Walsh 
deed  of  trust  was  authorized  or  not.  If  the  sale  under  the 
$13,000  trust  deed  was  valid,  as  we  have  seen  it  was,  all  the 
title  complainant  had  in  the  property  passed  under  that  sale, 
and  it  in  no  manner  concerns  her  whether  the  sale  under  the 
Walsh  deed  of  trust  was  proper  or  not,  and  as  no  one  else  is 
complaining,  it  will  not  be  necessary  to  enter  upon  the  dis- 
cussion of  the  question. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


1883.]   Schroeder  v.  Trade  Ins.  Co.  of  Camden.     157 

Syllabus. 


William  Schroeder 

v. 

The  Trade  Insurance  Company  of  Camden. 

Filed  at  Ottawa  November  20,  1883. 

1.  Insurance — construction  of  policy — most  favorably  to  assured.  A 
policy  of  insurance  will  be  construed  most  favorably  for  the  insured  in  case 
of  uncertainty  in  its  terms,  as  the  language  used  therein  is  that  of  the  in- 
surer. 

2.  Same — warranty  against  incumbrances — effect  of  giving  a  subsequent 
mortgage.  A  policy  of  insurance  issued  on  personal  property  on  December 
17,  1878,  contained  a  clause  that  a  special  survey  and  application  made  to  a 
different  company,  dated  February  2,  1878,  should  form  a  part  thereof,  and 
a  warranty  on  the  part  of  the  assured  of  the  conditions,  situation  or  occu- 
pancy of  the  property,  and  making  the  policy  void  for  any  omission  to  make 
known  every  fact  material  to  the  risk,  etc.  On  July  11,  1878,  the  insured 
had  executed  a  chattel  mortgage  on  the  property:  Held,  that  the  represen- 
tation and  warranty  had  reference  to  the  facts  and  the  condition  of  the  prop- 
erty at  the  date  of  the  application,  and  not  that  of  the  issue  of  the  policy  in 
December,  1878,  and  hence  there  was  no  breach  of  the  warranty  against  in- 
cumbrances. 

3.  Same — agreed  state  of  facts — omission  to  state  the  value  of  the  prop- 
erty insured.  A  stipulation  of  facts  for  the  Appellate  Court  in  an  action  on 
a  policy  of  insurance  failed  to  state  the  value  of  the  property  destroyed,  but 
gave  a  description  of  the  same, — as,  a  two-story  frame  building,  with  addi- 
tions, and  an  engine  and  boiler  house  adjoining,  used  as  a  planing  mill  and 
sash,  door  and  blind  factory,  and  an  engine  and  boiler,  and  connections,  and 
fixed  and  movable  machinery,  shafting,  belting,  gearing,  pulleys  and  tools, 
and  stock  consisting  chiefly  of  lumber  and  sash,  doors  and  blinds,  situated 
in  the  town,  etc.:  Held,  that  in  determining  whether  the  court  below  erred 
in  finding  for  the  defendant,  this  court  would  take  judicial  notice  that  there 
was  a  value  to  such  property.  An  appellate  court  not  being  called  on  to  assess 
the  damages,  it  was  not  necessary  the  agreed  state  of  facts  should  state  the 
value  of  the  property. 

4.  Same — omission  to  state  the  time  to  be  covered  by  the  policy.  A 
policy  of  insurance  on  property  against  loss  by  fire,  in  the  sum  of  $500,  was 
silent  as  to  the  time  the  insurance  was  to  cover.  Fourteen  days  after  its  date 
the  property  was  destroyed  by  fire:  Held,  that  proof  of  the  issue  of  the  policy 
and  the  loss,  made  out  a  prima  facie  right  of  action  in  favor  of  the  assured, 
and  that  the  insurance  would  be  regarded  as  being  for  a  reasonable  length  of 
time  after  the  issue  of  the  policy. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  County  Court  of  Cook 
county ;  the  Hon.  Eichard  Prendergast,  Judge,  presiding. 

Mr.  H.  H.  Anderson,  for  the  appellant : 

The  application  must  be  taken  as  if  made  directly  to  the 
defendant,  and  it  is  made  a  part  of  the  policy, — its  date  as 
well  as  its  other  parts. 

In  case  of  ambiguity  or  uncertainty,  a  policy  of  insurance 
will  be  construed  most  favorably  to  secure  the  interests  of 
the  assured.    Niagara  Fire  Ins.  Co.  v.  Scammon,  100  111.  644. 

A  relation  once  shown,  it  will  be  presumed  that  it  con- 
tinues. This  applies  to  many  relations  besides  that  of  in- 
surer and  insured.  2  Wharton  on  Evidence,  1284-1289; 
Wood  on  Fire  Insurance,  p.  4,  note  2 ;  1  Greenleaf  on  Evi- 
dence, sec.  41 ;  Starkie  on  Evidence,  (10th  ed.)  760,  761 ; 
2  Best  on  Evidence,  sec.  405  ;  Eames  v.  Eames,  41  N.  H.  177 ; 
Farr  v.  Farr,  40  Pa.  615;  Brown  v.  Burnham,  28  Maine,  38. 

The  court  will  take  judicial  notice  that  property,  such 
as  was  destroyed,  has  a  value.  As  to  what  they  will  take 
such  notice,  see  Bouvier's  Law  Die. ;  1  Greenleaf  on  Evi- 
dence, sec.  6 ;  Starkie  on  Evidence,  735 ;  Solomon  v.  State, 
28  Ala.  83. 

Where  a  breach  of  a  contract  is  shown,  some  damages  will 
be  inferred  or  presumed.  1  Sedgwick  on  Damages,  71,  81 ; 
McAneary  v.  Jewell,  10  Allen,  151;  Rosenbaum  v.  McThomas, 
34  Ind.  331;  Burnap  v.  Wright,  14  111.  301;  MeConnel  v. 
Kibbe,  33  id.  175. 

Mr.  H.  H.  C.  Miller,  for  the  appellee : 

The  application  to  the  Boyal  Canadian  Insurance  Company 
was  made  a  part  of  the  contract,  and  "a  warranty  on  the 
part  of  the  assured."  A  warranty  by  the  assured  in  relation 
to  the  existence  of  a  particular  fact  must  be  strictly  true,  or 
the  policy  will  not  take  effect,  and  this  is  so  whether  the 
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thing  warranted  be  material  or  not.  Battles  v.  York  County 
Mutual  Fire  Ins.  Co.  41  Maine,  208 ;  Loehner  v.  Home  Mutual 
Ins.  Co.  17  Mo.  247. 

The  inquiry  in  the  application  which  relates  to  the  condi- 
tion of  the  property  as  to  incumbrances,  is  material,  and  if 
the  answer  given  to  the  inquiry  is  false,  there  is  a  breach  of 
warranty  on  the  part  of  the  assured,  and  the  company  is 
released  from  all  liability  under  its  policy.  Cox  v.  JEtna  Ins. 
Co.  29  Ind.  586;  Davenport  v.  New  England  Mutual  Fire 
Ins.  Co.  6  Cush.  340 ;  Howard  v.  New  England  Mutual  Fire 
Ins.  Co.  10  id.  444;  Brown  v.  People's  Mutual  Fire  Ins.  Co. 
11  id.  280;  Draper  v.  Charter  Oak  Fire  Ins.  Co.  2  Allen, 
569 ;  Patten  v.  M.  and  F.  Mutual  Fire  Ins.  Co.  38  N.  H.  338 ; 
Packard  v.  Insurance  Co.  3  Gray,  334;  Town  v.  Fitchburg 
Mutual  Fire  Ins.  Co.  7  Allen,  51. 

An  incumbrance  once  proved  to  have  existed  is  presumed  to 
continue,  unless  payment,  or  some  other  discharge,  be  either 
proved  or  established  by  circumstances.  Best  on  Evidence, 
sees.  42,  405-407;  1  Greenleaf  on  Evidence,  sec.  41;  Whar- 
ton on  Evidence,  sees.  1229,  1284;  Brown  v.  King,  5  Mete. 
173;  Fairy.  Payne,  40  Vt.  617;  Deport  v.  Todd,  32  N.  J. 
Law,  129;  Bell  v.  Young,  1  Grant,  (Pa.)  175;  Murphy  v.  Orr, 
32  111.  489 ;  Norton  et  al.  v.  Joy,  6  Bradw.  406. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  William 
Schroeder,  against  the  Trade  Insurance  Company  of  Cam- 
den, New  Jersey,  to  recover  for  a  loss  under  a  policy  of  insur- 
ance against  fire.  The  trial  before  the  county  court,  without 
a  jury,  resulted  in  a  judgment  for  the  defendant,  which  was 
affirmed  by  the  Appellate  Court  for  the  First  District,  and 
the  plaintiff  appealed  to  this  court. 

Neither  the  pleadings  nor  the  evidence,  at  the  trial,  are 
embodied  in  the  record,  but  in  lieu  thereof  there  is  an  agreed 
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statement  of  the  pleadings  and  facts.  It  is  admitted  that  the 
plaintiff  filed  a  proper  declaration,  and  that  the  defendant 
pleaded  the  general  issue,  and  a  special  plea,  setting  up  a 
warranty  against  incumbrances  on  the  property  insured,  and 
its  breach.  It  is  also  admitted  that  the  defendant,  by  its 
policy  of  insurance  dated  December  3,  1878,  insured  certain 
described  property  belonging  to  the  plaintiff  against  loss  or 
damage  by  fire,  in  the  sum  of  $500  ;  that  the  policy  contained 
a  provision  making  a  certain  application  for  insurance  by  the 
plaintiff  to  another  insurance  company,  bearing  date  Febru- 
ary 2,  1878,  a  part  of  the  policy,  and  a  warranty  on  the  part 
of  the  assured  that  said  application  contained  a  statement 
that  the  property  was  unincumbered;  that  on  the  11th  day  of 
July,  1878,  the  plaintiff  had  executed  a  chattel  mortgage  on 
the  property  to  one  Thomas  Kichter,  to  secure  the  plaintiff's 
promissory  note  of  that  date  to  mature  two  years  thereafter, 
and  that  on  the  17th  day  of  December,  1878,  the  property 
described  in  the  policy  was  destroyed  by  fire. 

The  provision  as  to  making  a  certain  former  application 
part  of  the  policy,  is  as  follows :  "It  is  hereby  agreed  that 
the  special  survey  and  application,  No.  356,740,  of  the  Eoyal 
Canadian  Insurance  Company,  on  file  in  the  office  of  John 
Naghten,  Chicago,  Illinois,  shall  form  a  part  of  this  policy, 
and  a  warranty  upon  the  part  of  the  assured. "  The  stipula- 
tion shows  also  this  condition  in  the  policy  :  "If  an  applica- 
tion, survey,  plan  or  description  of  the  property  herein  insured 
is  referred  to  in  the  policy,  such  application,  survey,  plan  or 
description  shall  be  considered  a  part  of  the  contract,  and  a 
warranty  by  the  assured  of  the  conditions,  situation  or  occu- 
pancy of  the  property,  or  any  omission  to  make  known  every 
fact  material  to  the  risk,  or  an  over-valuation,  or  any  mis- 
representation whatsoever,  either  in  the  written  application 
or  otherwise,  *  *  *  then,  and  in  every  other  such  case, 
this  policy  shall  be  void." 
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The  application  upon  which  the  warranty  sued  on  is 
founded,  is  one  "referred  to  in  the  policy,"  viz.,  an  applica- 
tion made  to  the  Eoyal  Canadian  Insurance  Company,  on 
February  2,  1878.  The  policy  declares  what  shall  be  the 
effect  of  referring  in  the  policy  to  an  application,  and  it  is, 
that  such  application  shall  be  a  part  of  the  contract,  and  "a 
warranty  by  the  assured  of  the  conditions,  situation  or  occu- 
pancy of  the  property."  The  condition,  situation  or  occu- 
pancy of  the  property  at  what  time  ?  That  is  the  question 
here.  Is  it  at  the  time  of  making  the  statement  in  the  appli- 
cation, (February  2,  1878,)  or  at  the  date  of  the  policy — 
December  3,  1878?  The  assured  has  certainly  made  no 
express  representation  that  on  December  3,  1878,  the  prop- 
erty was  unincumbered.  All  his  express  representation  is 
in  his  application  dated  February  2,  1878.  He  there  and 
then  represented  that  the  property  at  that  time  was  not  in- 
cumbered. That  representation  was  true.  There  was  no 
incumbrance  until  July  11,  1878.  Does  the  making  of  that 
application, a  part  of  the  policy,  and  a  warranty  on  the  part 
of  the  assured,  give  to  the  representation  made  in  that  ap- 
plication the  effect  of  a  representation  of  the  condition  of 
the  property  at  the  time  of  the  policy?  Not  necessarily  so. 
There  is  thereby,  by  such  adoption  of  the  former  application, 
a  warranty,  and  it  is  of  the  truth  of  the  representation  in 
that  application  that  the  property  was  unincumbered  on  Feb- 
ruary 2,  1878.  The  warranty  need  not,  from  the  language 
used,  be  more  than  that.  That  may  not,  perhaps,  meet  the 
intention  of  the  insurance  company.  It  may  have  supposed 
the  adoption  of  that  former  application  was  making  the  rep- 
resentation of  the  condition  of  the  property  at  the  former 
time  a  representation  of  its  condition  at  the  time  of  issuing 
the  policy.  But  it  is  far  from  certain  that  that  would  be  car- 
rying out  the  intention  of  the  assured.  He  knew  there  were 
no  untrue  representations  in  the  former  application,  and  so 
might  have  no  hesitancy  in  making  that  application  a  part 
11—109  III. 
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of  the  policy,  not  intending  to  make,  and  not  thinking  that 
thereby  he  was  making,  any  representation  of  the  present 
condition  of  the  property.  Had  he  been  asked,  on  December 
3,  1878,  (the  time  of  making  this  policy,)  whether  there  was 
any  incumbrance  on  the  property,  he  doubtless  would  have 
answered  there  was. 

To  give  the  adoption  into  a  policy  of  an  application  made 
at  some  former  time,  the  effect  of  a  representation  as  to  the 
present  condition  of  the  property  insured,  it  would  seem  but 
fair  to  require  that  there  shall  be  some  language  which  will 
suggest  to  the  mind  the  idea  of  representation  as  to  present 
condition,  so  that  the  assured  may  not,  by  general  language 
of  such  adoption,  be  entrapped  into  the  making  of  represen- 
tations which  he  never  designed  to  make.  We  are  of  opinion 
that  the  representation  relied  on  here  should  be  taken  as  a 
representation  only  that  the  property  was  unincumbered  on 
February  2,  1878,  (the  date  of  the  application,)  and  not  as  a 
representation  that  it  was  unincumbered  on  December  3,  1878, 
and  hence,  that  there  is  no  breach  of  warranty  in  the  case. 
We  think  this  the  construction  justified  by  the  rule  applied 
to  these  insurance  contracts,  where  the  language  used  is  that 
of  the  insurer,  of  construing  the  policy  most  favorably  for 
the  insured  in  case  of  uncertainty  in  its  terms.  Niagara  Fire 
Ins.  Co.  v.  Scammon,  100  111.  644. 

The  decision  of  the  Appellate  Court  appears  to  have  been 
on  the  grounds,  first,  that  the  term  of  the  policy  was  not 
shown  by  the  record  to  have  continued  up  to  the  time  of 
the  fire ;  second,  the  value  of  the  property  was  not  shown. 
We  incline  to  a  different  view  on  both  these  points.  The 
stipulation  shows  that  the  policy  was  issued  December  3, 
1878,  and  it  is  true  that  it  is  entirely  silent  as  to  the  term  of 
the  insurance.  But  it  does  state  "that  the  defendant,  by  its 
policy  dated  December  3,  1878,  insured  said  property  against 
loss  or  damage  by  fire,  in  the  sum  of  $500."  Loss  by  fire  is 
shown.     This  certainly  was,  literally,  a  breach,  making  an 
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apparent  cause  of  action,  which  would  seem  to  make  it  in- 
cumbent on  defendant  to  show,  by  way  of  rebuttal,  that  the 
insurance  did  not  cover  the  loss.  That  was  not  shown,  we 
incline  to  think,  by  the  mere  facts  that  the  length  of  time  of 
the  insurance  was  not  mentioned,  and  that  the  loss  occurred 
on  December  17,  1878, — fourteen  days  after  the  date  of  the 
policy.  The  making  of  the  contract  of  insurance  was  not  a 
mere  idle  thing — it  had  a  substantial  purpose  and  meaning. 
There  was  certainly  insurance  for  some  time,  and  if  for  any 
period  of  time,  might  well  be  taken  to  have  been  for  so  long 
a  time  as  fourteen  clays.  Some  meaning  must  be  given  to 
the  insurance,  and  it  must  be  regarded,  we  think,  as  at  least 
for  a  reasonable  time.  There  is  nothing  showing  the  period 
of  fourteen  days  to  be  an  unreasonable  time.  Being  insured 
on  December  3,  1878,  might  raise  the  presumption  of  a  con- 
tinuance of  the  insurance  on  the  17th  of  that  month,  there 
appearing  no  circumstance  to  the  contrary,  under  the  prin- 
ciple that  when  the  existence  of  a  particular  subject  matter 
or  relation  has  once  been  proved,  its  continuance  is  presumed 
till  proof  be  given  to  the  contrary. 

As  to  the  value  of  the  property  destroyed  not  being  shown, 
it  is  true  that  it  is  not  shown  in  express  terms.  The  descrip- 
tion of  the  property  affords  ground  of  inference  as  to  its  value. 
The  stipulation  gives  the  description  of  the  property  as  a 
two-story  frame  building,  with  additions,  and  an  engine  and 
boiler  house  adjoining,  used  as  a  planing  mill  and  sash,  door 
and  blind  factory,  and  an  engine  and  boiler  and  connections, 
and  fixed  and  movable  machinery,  shafting,  belting,  gearing, 
pulleys  and  tools,  and  stock,  consisting  chiefly  of  lumber, 
sash,  doors  and  blinds,  situated  in  the  town  of  Sycamore, 
etc.  We  may  take  judicial  notice  that  there  is  a  value  be- 
longing to  such  property,  and  that  where  there  is  a  right  of 
recovery  of  damages  for  the  destruction  of  the  property,  it  is 
a  right  to  recover  something  more  than  nominal  damages,— 
to  recover  substantial  damages.     It  is  to  be  noted  that  the 
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stipulation  was  not  prepared  for  the  trial  court,  but  for  the 
Appellate  Court,  where  there  would  be  no  assessment  of 
damages.  The  cause  had  been  tried  in  the  lower  court,  and 
judgment  rendered  for  the  defendant,  and  afterward,  and  after 
the  appeal  had  been  taken,  on  coming  to  make  up  the  bill 
of  exceptions,  it  recites :  "In  order  to  condense  the  record 
herein,  the  following  statement  of  facts  and  pleadings  is 
agreed  upon, "  setting  out  the  same ;  and  the  bill  of  excep- 
tions afterwards  states,  "and  the  case  is  now  presented  to 
the  Appellate  Court,  on  appeal,  on  the  above  statement  of 
facts,  and  that  the  court  is  asked  to  decide  whether  or  not 
the  county  court  erred  in  so  finding  for  the  defendant."  If 
there  was  a  right  of  recovery,  plaintiff  should  have  had  judg- 
ment for  at  least  nominal  damages,  and  the  lower  court 
would  have  erred  in  finding  for  the  defendant ;  and  whether 
the  court  did  err  in  so  finding,  is  what  the  parties  asked  the 
Appellate  Court  to  decide.  Had  the  Appellate  Court  decided 
that  the  judgment  for  the  defendant  was  erroneous,  it  would 
then  have  remained  to  have  inquired  into  and  assessed  the 
amount  of  plaintiff's  damages,  upon  another  trial,  after  the 
return  of  the  case  to  the  county  court.  Thus  it  would  seem 
to  have  been  the  purpose  of  the  agreed  statement  to  present 
in  the  Appellate  Court  the  question  only  of  mere  right  of 
recovery. 

For  the  reasons  stated,  we  are  of  opinion  the  judgment  of 
the  Appellate  Court  should  be  reversed,  and  the  cause  re- 
manded, which  is  accordingly  done. 

Judgment  reversed. 

Scholfield  and  Mulkey,  JJ.  :  We  are  unable  to  concur 
either  in  the  reasoning  or  the  conclusion  as  announced  in 
the  foregoing  opinion. 
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Eugene  L.  Brown 

v. 

The  City  of  Aurora. 

Filed  at  Ottawa  November  20,  1883. 

1.  Appeal — "finding  of  the  facts"  by  the  Appellate  Court — what  so 
regarded — and  what  is  a  recital  of  the  "facts  as  found."  Section  87  of  the 
Practice  act  provides,  that  if,  in  certain  cases  mentioned,  any  final  determina- 
tion of  any  cause  shall  be  made  by  the  Appellate  Court,  as  the  result,  wholly 
or  in  part,  of  the  "finding  of  the  facts"  concerning  the  matter  in  controversy, 
different  from  the  finding  of  the  court  from  which  the  cause  was  brought,  it 
shall  be  the  duty  of  the  Appellate  Court  to  recite  in  its  final  order,  judgment 
or  decree  the  facts  as  found,  and  the  judgment  of  the  Appellate  Court  shall 
be  final  and  conclusive  as  to  all  matters  of  fact  in  controversy  in  such  cause. 

2.  The  "finding  of  the  facts"  contemplated  in  that  section,  is  the  finding 
of  the  ultimate  fact  or  facts  upon  the  existence  or  non-existence  of  which,  as 
set  up  in  the  pleadings  in  the  cause,  the  rights  of  the  parties  depend, — it  does 
not  mean  that  the  Appellate  Court  shall  find  what  was  the  evidence  of  these 
facts,  or  that  it  shall  find  those  merely  subordinate  or  evidentiary  facts,  which, 
when  established,  contribute  to  the  establishment  of  the  ultimate  fact  which 
must  exist  in  order  to  sustain  the  alleged  cause  of  action  or  defence. 

3.  As,  in  the  present  case,  where  a  person  sought  to  recover  against  a  city, 
for  personal  injuries  resulting,  as  was  alleged,  from  the  negligence  of  the 
city  in  respect  to  the  condition  of  its  sidewalks,  the  Appellate  Court  found, 
differently  from  the  finding  in  the  trial  court,  that  the  sidewalk  was  in  a 
reasonably  safe  condition  at  the  time  of  the  accident;  that  the  plaintiff  was 
aware,  at  the  time,  of  the  slipperiness  and  all  other  defects  of  the  walk,  and 
did  not  exercise  that  ordinary  care  that  a  reasonably  prudent  man  would  have 
exercised  under  the  circumstances;  and  that  the  defendant  did  exercise  ordi- 
nary care  in  constructing  and  maintaining  said  walk,  and  was  in  the  due 
exercise  of  such  care  in  maintaining  said  walk  at  the  time  of  the  injury. 
This  was  considered  a  sufficient  "finding  of  the  facts,"  within  the  meaning  of 
the  statute.  The  ultimate  fact  to  be  established,  to  enable  the  plaintiff  to 
recover,  was  the  negligence  of  the  city,  and  the  finding  was  as  to  that  fact. 
As  to  the  several  subordinate  facts  which  might  be  proven,  and  which,  when 
considered  together,  as  to  their  effect  in  establishing  that  ultimate  fact,  they 
need  not  be  specifically  found  by  the  court,  and  consequently,  need  not  be 
recited  in  its  final  judgment. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  circuit  court 
of  Kane  county ;  the  Hon.  C.  W.  Upton,  Judge,  presiding. 
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Mr.   Chas.  Wheaton,  Mr.  A.  J".  Hopkins,  and  Mr.  N.  J". 

Aldrich,  for  the  plaintiff  in  error. 

Mr.  Dallas  M.  Clapsaddle,  City  Attorney,  and  Mr.  E.  G-. 
Montony,  for  the  defendant  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Eugene  L.  Brown,  the  plaintiff  in  error,  recovered  a  judg- 
ment, in  the  Kane  circuit  court,  against  the  city  of  Aurora, 
for  $6000,  on  account  of  injuries  received  by  him  in  a  fall 
upon  one  of  the  sidewalks  of  that  city,  charged  to  have  been 
occasioned  by  the  negligence  of  the  city  in  not  keeping  the 
same  in  repair.  On  appeal  by  the  city  to  the  Appellate  Court 
for  the  Second  District,  the  judgment  was  reversed,  on  the 
ground  the  evidence  did  not  support  the  verdict  of  the  jury, 
and  for  this  reason  the  Appellate  Court  declined  to  remand 
the  cause  to  the  circuit  court  for  another  trial.  Brown  there- 
upon sued  out  the  present  writ  of  error,  and  the  case  is  now 
before  us  for  review. 

The  facts,  as  specifically  found  by  the  Appellate  Court, 
and  recited  in  the  final  order  in  the  cause,  are  as  follows : 
"That  the  sidewalk  upon  which  the  injury  was  received  was, 
at  the  time  the  said  injury  was  received,  reasonably  safe,  as 
a  sidewalk,  for  the  appellee  (plaintiff  in  error)  to  pass  over  it, 
if  he  exercised  ordinary  care ;  that  before  and  at  the  time 
appellee  passed  over  said  sidewalk  on  the  occasion  of  receiv- 
ing said  injury,  he  was  fully  aware  of  the  condition  as  to  its 
slipperiness  and  all  other  defects  in  and  of  said  walk,  and  at 
the  said  time  of  so  passing  over  the  said  sidewalk,  he,  the 
appellee,  did  not  exercise  that  ordinary  care  that  a  reason- 
ably prudent  man  would  have  done  under  the  same  circum- 
stances ;  and  we  further  find  that  the  appellant  did  exercise 
ordinary  care  in  constructing  and  maintaining  said  walk,  and 
was  in  the  due  exercise  of  such  care  in  maintaining  said  walk 
at  the  time  of  said  injury." 
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It  is  virtually  conceded  by  counsel  for  plaintiff  in  error 
that  if  the  foregoing  is,  within  the  meaning  of  the  statute,  to 
be  regarded  as  a  finding  of  the  facts,  it  is  conclusive  of  the 
case  in  this  court,  and  the  judgment  of  the  Appellate  Court 
must  necessarily  be  affirmed.  It  is  urged,  however,  that  the 
findings  of  the  Appellate  Court  are  mere  conclusions  upon 
the  facts,  rather  than  the  findings  of  the  facts  themselves. 
If  by  "conclusions  upon  the  facts,"  counsel  mean  "conclu- 
sions of  fact," — or,  in  other  words,  inferences  drawn  from 
the  subordinate  or  evidentiary  facts, — the  statement  to  that 
extent  may  be  conceded,  and  yet  it  does  not  at  all  militate 
against  the  conclusiveness  of  the  findings.  In  all  cases  the 
ultimate  fact  or  facts  to  be  established  in  a  suit,  and  upon 
which  the  rights  of  the  parties  to  it  necessarily  depend,  are, 
when  considered  with  reference  to  the  facts  or  evidence  by 
which  they  are  established  or  proved,  but  the  logical  results 
of  the  proofs, — or,  in  other  words,  mere  conclusions  of  fact. 
Yet  these  logical  results  of  the  proofs  or  conclusion  of  facts, 
when  considered  with  reference  to  the  basis  of  the  judgment 
to  be  rendered  in  the  cause,  are  properly  termed  the  "facts 
found,"  or  ultimate  facts  in  the  case.  The  case  in  hand 
affords  as  good  an  illustration  of  this  as  any  that  could  be 
suggested. 

Now,  what  was  the  main  and  ultimate  fact  which  the  plain- 
tiff was  bound  to  prove  in  order  to  recover  ?  Manifestly  the 
city's  negligence,  as  charged  in  the  declaration.  How  was 
this  to  be  done?  Not  by  direct  proof,  for  negligence  is  not 
an  object  of  any  of  the  human  senses.  It,  like  love,  anger, 
or  good  faith,  is  an  impalpable  entity,  which  exists  in  con- 
templation of  mind  only.  While  we  daily  see  acts  and  con- 
duct from  which  we  may  unerringly  infer  negligence,  yet  no 
one  ever  saw  negligence  itself.  It  is  always  a  mere  inference 
or  conclusion  deducible  from  some  other  fact  or  facts,  either 
witnessed  or  satisfactorily  established.  When  the  Appellate 
Court,  therefore,  examined  all  the  subordinate  facts  bearing 
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upon  the  question  of  negligence,  it  found,  as  an  inference  or 
conclusion  from  such  subordinate  facts,  that  the  city  was  not 
guilty  of  the  negligence  charged,  and  in  doing  so  it  was  act- 
ing strictly  in  the  discharge  of  a  proper  and  legitimate  func- 
tion, which  it,  and  not  this  court,  is  authorized  to  perform. 
Do  counsel  wish  to  be  understood  as  maintaining  that  the 
facts  which  the  Appellate  Court  is  required  to  recite  in  its 
final  order  are  nothing  but  the  evidentiary  facts, — or,  more 
shortly,  the  evidence  in  the  cause  ?  And  is  it  only  these  facts 
this  court  is  prohibited  from  considering  ?  It  is  manifest  the 
legislature  never  could  have  intended  anything  of  that  kind. 
So  far  as  the  mere  evidence  or  subordinate  facts  are  con- 
cerned, there  can  never  be  any  controversy  as  to  what  they 
are  when  once  embodied  in  a  bill  of  exceptions.  The  great 
controversy  in  all  cases  is,  as  to  whether  these  subordinate 
facts  prove  the  ultimate  or  issuable  facts  upon  which  every 
case  must  necessarily  turn.  If  this  court  is  bound  to  re- 
examine the  issuable  facts  in  every  case  where  it  is  claimed 
the  Appellate  Court  has  erred  in  its  findings,  as  is  insisted  on 
here,  would  it  not  necessarily  lead  to  an  examination  of  every 
case  upon  the  evidentiary  facts  also?  For  how  could  the 
conclusions  of  fact  be  passed  on  without  considering  the  tes- 
timony upon  which  they  are  based  ?  It  is  clear  there  would 
be  no  other  way  of  doing  it,  and  this  conclusively  shows  the 
fallacy  of  such  a  position.  If  the  Appellate  Court  had  no  right 
to  find  there  was,  or  was  not,  negligence  on  the  part  of  the 
city,  what  should  it  have  found  ?  Should  it  merely  have  gone 
on  and  recited  that  this  witness  swore  to  this  fact,  and  that 
witness  swore  to  that  fact,  and  so  proceeded  until  everything 
testified  to  had  been  gone  over?  To  have  done  so  would 
really  have  been  finding  nothing,  for  all  that  would  have  been 
apparent  upon  a  mere  reading  of  the  bill  of  exceptions.  The 
Appellate  Court,  where  it  differs  from  the  conclusions  reached 
by  the  trial  court,  is  required  to  recite  in  its  final  order  the 
facts  as  found  by  that  court.    The  expression,  "facts  as  found, " 
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necessarily  implies  the  drawing  of  a  conclusion  or  inference 
from  the  evidentiary  facts  embodied  in  the  bill  of  exceptions, 
and  this  conclusion  or  inference  to  be  drawn  is  nothing  more 
than  the  factum  probandum,  or  ultimate  fact  or  facts,  upon 
which  the  case  depends,  and  which  it  was  the  duty  of  the 
Appellate  Court  to  find. 

The  errors  assigned  do  not  question  any  of  the  rulings  of 
the  circuit  court.  Nor  is  it  claimed  that  any  error  of  law  has 
intervened,  except  that  which  results  from  the  specific  find- 
ings of  the  Appellate  Court,  and  the  judgment  of  reversal 
founded  thereon.  As  to  these  matters  the  action  of  the  Ap- 
pellate Court  is  conclusive  on  this  court.  If  its  special  find- 
ings were  warranted  by  the  evidence,  its  judgment  of  reversal 
was  manifestly  proper,  and  whether  the  evidence  warranted 
the  special  findings  is  not  a  matter  for  review  in  this  court. 

The  judgment  will  be-  affirmed. 

Judgment  affirmed. 


Walter  Upstone 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  20,  1883. 

1.  Criminal  law — drunkenness,  or  insanity  produced  by  intoxication, 
as  a  defence.  Temporary  insanity  produced  immediately  by  intoxication, 
furnishes  no  excuse  for  the  commission  of  a  homicide  or  other  crime,  but  a 
fixed  insanity  does.  Whether  a  party  committing  a  crime  is  under  the  influ- 
ence of  a  fixed  insanity,  or  a  temporary  one  induced  immediately  by  intoxica- 
tion, is  a  question  of  fact  for  the  jury,  and  their  verdict  will  not  be  disturbed 
unless  it  is  clearly  against  the  evidence. 

2.  "While  it  is  true  there  must  be  a  joint  union  of  act  and  intention,  or 
criminal  negligence,  to  constitute  a  criminal  offence,  yet  when  without  intoxi- 
cation the  law  will  impute  to  the  act  a  criminal  intent, — as,  in  the  case  of  a 
wanton  killing  of  another  without  provocation,  voluntary  drunkenness  is  not 
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available  to  disprove  such  intent,  so  as  to  reduce  the  crime  from  murder  to 
manslaughter. 

3.  Voluntary  intoxication  furnishes  no  excuse  for  crime  committed  under 
its  influence,  even  if  the  intoxication  is  so  extreme  as  to  make  the  author  of 
the  crime  unconscious  of  what  he  is  doing,  or  to  create  a  temporary  insanity. 

4.  Same — evidence  of  defendant's  previous  habits  of  intoxication.  On 
the  trial  of  a  defendant  for  murder,  when  insanity  is  set  up  in  defence*  and 
he  is  shown  to  have  been  intoxicated  at  the  time  of  the  homicide,  evidence 
of  his  previous  intoxication  will  be  properly  received  from  the  prosecution, 
as  bearing  upon  the  question  of  intoxication  at  the  time  of* the  killing,  and  of 
the  conduct  of  the  defendant  while  in  that  state. 

5.  Same — restraining  violence  of  a  prisoner  pending  motion  for  a  new 
trial.  After  the  trial  and  conviction  of  a  prisoner,  upon  a  charge  of  murder, 
upon  the  hearing  of  a  motion  for  a  new  trial,  which  had  been  continued  to  a 
subsequent  term,  the  prisoner  broke  out  into  manifestations  of  rage  and  vio- 
lence towards  the  officers,  and  attempted  to  break  away.  Thereupon  hand- 
cuffs were  placed  upon  his  wrists  to  restrain  him.  It  was  held,  there  was  no 
error  in  thus  preserving  order  and  protecting  the  sheriff  and  his  bailiffs  from 
violence,  and  that  it  could  not  affect  the  justness  of  the  verdict  at  the  pre- 
ceding term,  nor  the  sentence  following  the  overruling  of  the  motion  for  a 
new  trial. 

6.  Instructions — stating  abstract  proposition  of  law.  The  giving  of 
an  instruction  stating  an  abstract  principle  of  law  not  applicable  in  a  criminal 
case,  is  not  error  unless  the  principle  stated  is  erroneous. 

7.  Same — construed,  as  excluding  defence  of  insanity.  On  the  trial  of 
one  for  murder,  insanity  being  relied  on  as  an  excuse,  the  court  instructed 
the  jury  that  if  the  killing  had  been  shown  by  the  evidence,  beyond  a  reason- 
able doubt,  to  have  been  the  act  of  the  defendant,  the  law  presumes  it  mur- 
der, provided  they  further  believe,  from  the  evidence,  that  no  circumstances 
existed  excusing  or  justifying  the  act,  or  mitigating  it  so  as  to  make  it  man- 
slaughter: Held,  that  the  instruction  was  not  liable  to  the  objection  of  ex- 
cluding the  defence  or  excuse  of  insanity,  but  on  the  contrary,  it  recognized 
the  fact  there  might  be  an  excuse  for  the  act. 

8.  And  in  the  same  case,  an  instruction  contained  a  proviso  that  if  the 
jury  further  believed,  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  blows  were  struck  with  malice  aforethought,  either  express  or  implied,  to 
find  the  defendant  guilty:  Held,  that  the  instruction  did  not  exclude  the 
defence  of  insanity,  which,  if  it  existed,  would  show  an  absence  of  malice 
aforethought. 

9.  Evidence — in  rebuttal — time  of  admission.  The  time  of  receiving 
evidence  is  so  much  a  matter  of  discretion  with  the  court  trying  a  case,  that 
it  will  not  be  a  ground  for  reversing  a  judgment  that  evidence  is  allowed  in 
rebuttal  which  in  strictness  is  not  properly  so  receivable. 
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10.  Same — opinions  of  persons  not  experts,  as  to  sanity.  On  the  trial 
of  one  for  crime,  the  opinions  of  neighbors  and  acquaintances  of  the  defend- 
ant, who  are  not  experts,  may  be  given  as  to  his  sanity  or  insanity,  founded 
on  their  actual  observations. 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago  county ; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  A.  J.  Hopkins,  Mr.  N.  J".  Aldrich,  and  Mr.  John  L. 
Pratt,  for  the  plaintiff  in  error : 

The  felonious  intent  is  essential  to  a  conviction.  Common- 
wealth v.  McKie,  1  Gray,  62 ;  Wharton  on  Homicide,  sees. 
670,  687;  Eev.  Stat.  chap.  38,  sec.  140;  Eay's  Medical  Ju- 
risprudence of  Insanity,  sec.  514;  Ogletree  v.  State,  28  Ala. 
693 ;  Mooney  v.  State,  33  id.  420. 

While  drunkenness  does  not  excuse  or  palliate  any  offence, 
it  may  produce  such  a  state  of  mind  as  to  render  the  party 
incapable  of  forming  or  having  any  criminal  intent.  Mooney 
v.  State,  33  Ala.  420 ;  Wharton  on  Crim.  Law,  (4th  eel.)  sees. 
32,  41,  43 ;  Pigman  v.  State,  14  Ohio,  555 ;  State  v.  Garvey, 
11  Minn.  154. 

The  quo  animus,  or  state  of  mind  under  which  the  offence 
was  committed,  is  always  a  legitimate  subject  of  inquiry. 
Bishop  on  Crim.  Law,  sec.  227;  2  id.  sec.  616;  Pond  v. 
People,  8  Mich.  150;  Burrill  on  Crim.  Evidence,  282;  Maker 
v.  People,  11  Mich.  215. 

A  reasonable  doubt  of  the  sanity  of  the  accused  must 
acquit.     Hopps  v.  People,  31  111.  392. 

Non-professional  witnesses  will  not  be  permitted  to  give 
mere  opinions,  disconnected  from  the  facts  on  which  they  are 
based.  1  Wharton  &  Stille,  sec.  272 ;  Real  v.  People,  42 
N.  Y.  270 ;  Wharton  on  Crim.  Law,  (8th  ed.)  sec.  417. 

As  to  the  effect  of  intoxication  in  disabling  the  mind  from 
a  purpose,  and  having  an  influence  on  free  volition,  see  Gal- 
liher  v.  Commonwealth,  2  Duv.  164;  Swan  v.  State,  4  Humph. 
136 ;  Smith  v.  Commonwealth,  1  Duv.  225 ;  State  v.  Schingen, 
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20  Wis.  74;  Mooney  v.  State,  33  Ala.  420;  Haile  v.  State,  11 
Humph.  154. 

Mr.  James  McCartney,  Attorney  General,  Mr.  Charles  A. 
Works,  State's  Attorney,  Mr.  Charles  E.  Fuller,  and  Messrs. 
Carnes  &  Denton,  for  the  People : 

Where,  without  intoxication,  the  law  would  impute  to  the 
act  a  criminal  intent,  as  in  the  case  of  wanton  killing,  without 
provocation,  drunkenness  is  not  available  to  disprove  such 
intent.     Rafferty  v.  People,  66  111.  124. 

Wrongful  intent  to  drink  coalesces  with  the  wrongful  act 
while  drunk.  1  Bishop  on  Crim.  Law,  sees.  397,  400,  401 ; 
1  Wharton  on  Crim.  Law,  sees.  49-55 ;  United  States  v. 
McGhee,  1  Curtis,  1 ;  Flannigan  v.  People,  86  N.  Y.  554. 

The  testimony  of  persons  not  experts,  as  to  insanity,  is 
proper.     Rutherford  v.  Morris  et  al.  77  111.  397. 

The  instructions  complained  of  were  correct.  The  People 
were  not  bound  in  their  instructions  to  anticipate  and  exclude 
defences.  Mitchell  v.  Milholland,  106  111.  175 ;  Logg  v.  Peo- 
ple, 92  id.  598. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

The  grand  jury  of  DeKalb  county  found  an  indictment 
against  Walter  Upstone  for  the  murder  of  one  Peter  Melson. 
A  change  of  venue  was  taken  by  the  defendant  to  Winnebago 
county,  and  a  trial  had  in  the  circuit  court  of  that  county,  at 
its  January  term,  1883,  resulting  in  a  verdict  of  guilty,  and 
fixing  the  punishment  at  imprisonment  in  the  penitentiary 
for  seventeen  years.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  sentence  was  passed  upon  the  defendant  in 
accordance  with  the  verdict.  It  is  insisted  that  the  evidence 
was  insufficient  to  sustain  the  verdict. 

The  homicide  occurred  under  these  circumstances  :  It  took 
place  on  Sunday,  February  5,  1882,  in  the  blacksmith  shop 
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of  the  defendant,  situated  on  the  main  street  and  at  the  most 
public  place  in  the  village  of  Fielding,  in  DeKalb  county. 
About  two  o'clock  in  the  afternoon  of  that  day  one  of  the 
witnesses,  George  Clark,  passing  along  the  street  on  horse- 
back, saw  the  defendant  standing  in  his  blacksmith  shop 
door  swinging  a  hammer  and  singing,  and  as  the  witness 
approached  near,  the  defendant  said  to  him :  "George,  look 
here."  The  defendant  then  went  inside  the  shop,  and  wit- 
ness saw  him  strike  somebody  on  the  floor  twice  with  a  scoop 
shovel,  and  afterwards  twice  with  a  sledge-hammer.  He  then 
told  witness  to  go  and  tell  some  one  there  was  a  dead  man 
there.  The  witness  went  and  gave  information  of  what  he 
had  seen,  and  on  his  return  a  crowd  had  collected,  and  Peter 
Melson  was  found  lying  on  the  floor  badly  bruised,  and  his 
skull  fractured.  The  killing  was  undisputed.  The  theory  of 
the  defence  was,  that  the  defendant  was  insane ;  that  of  the 
prosecution,  that  he  was  intoxicated. 

It  was  in  evidence,  that  the  defendant  and  the  deceased 
were  intimate  friends;  that  on  the  day  before  (Saturday) 
they  went  to  Monroe,  five  miles  distant,  to  a  pigeon-shoot ; 
that  about  one  o'clock  on  the  Sunday  of  the  homicide,  a 
witness  saw  the  defendant  in  his  yard,  and  he  called  to  the 
witness  to  come  over,  who  did  so,  and  went  into  defendant's 
house ;  defendant  mixed  up  a  drink  for  them  both  to  take, 
which  was  alcohol,  as  witness  thought;  witness  remarked 
that  his  was  too  warm ;  defendant  replied,  perhaps  it  was 
not  strong  enough  for  him,  and  put  in  some  more  liquor, 
and  then  it  was  too  strong ;  witness  could  not  drink  it  at  all ; 
defendant  drank  his.  Defendant  said,  "Dutch  Pete  is  in  the 
shop  taking  a  little  nap, "  and  he  would  take  witness'  glass 
out  and  let  him  drink  it ;  he  took  it  out,  and  witness  went 
with  him  to  the  shop ;  Melson  was  there  asleep,  as  the  wit- 
ness judged,  his  head  and  shoulders  leaning  against  the  shop, 
and  partially  sitting  on  the  vice-bench ;  defendant  set  the 
glass  on  the  bench  and  went  up  and  talked  to  Melson,  pulled 
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liim  a  little,  and  Melson  partially  fell,  and  settled  down  on 
the  floor  among  a  lot  of  rubbish,  "so  drunk  he  couldn't 
stand. "  Witness  did  not  hear  him  say  a  word ;  saw  no 
bruises  on  him  then ;  witness  helped  him  up  and  put  him  on 
the  clean  floor,  and  defendant  doubled  up  his  cloth  apron 
and  put  it  under  Melson's  head ;  witness  then  left  them ;  the 
glass  was  left  sitting  there.  About  three-quarters  of  an  hour 
after,  the  alarm  was  given  that  defendant  had  murdered  some- 
body. Defendant  had  been  seen  on  that  day  standing  in  the 
doorway  of  his  shop  drinking  something  out  of  a  tumbler, 
and  then  stepping  back  in  the  shop.  An  empty  quart  bottle 
was  found  in  the  stove,  which  had  contained  what  the  witness 
thought  was  alcohol.  On  Thursday  or  Friday  before,  de- 
fendant, together  with  two  others,  had  purchased  a  gallon  of 
alcohol,  one  paying  for  a  half  gallon,  and  defendant  and  the 
other  for  one-half,  which  they  divided  between  them. 

There  was  in  evidence  a  conversation  had  with  defendant 
some  two  or  more  years  before,  when  he  said  that  if  he  let 
liquor  alone  he  was  all  right,  and  that  when  he  drank  liquor 
it  made  him  "crazy  wild."  The  concurrent  testimony  of  the 
many  witnesses  present  on  the  occasion  of  the  homicide  was, 
that  the  defendant  was  intoxicated.  The  manifestations  of 
conduct  on  the  part  of  the  defendant  at  the  time  were  of  a 
very  strange,  wild  and  irrational  character.  Very  much  evi- 
dence was  given  as  to  insanity  in  members  of  the  family  ; 
that  his  mother,  a  sister  and  three  brothers  were  insane,  the 
mother,  sister  and  one  brother  dying  in  insane  hospitals ; 
that  an  aunt  of  the  mother  was  insane,  and  two  of  her  sisters 
died  in  insane  hospitals.  Much  testimony  of  neighbors  and 
acquaintances  was  given, — on  one  side,  that  defendant  was 
insane,  on  the  other  side,  that  he  was  sane.  The  superin- 
tendent of  the  insane  asylum  at  Elgin,  a  medical  man,  gave 
it  as  his  opinion,  as  an  expert,  that  from  the  testimony, 
taking  it  to  be  true,  defendant  was  insane.  This  was  before 
the  rebutting  testimony  of  the  prosecution. 
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The  question  in  the  case  was,  whether  there  was  but  a 
temporary  insanity,  produced  immediately  by  intoxication,  or 
fixed  insanity.  If  it  was  the  former,  it  furnishes  no  excuse. 
Questions  of  this  kind  are  peculiarly  questions  for  a  jury  to 
determine,  and  upon  settled  principle  this  court  should  not 
interfere  to  disturb  the  verdict,  unless  it  is  clearly  contrary 
to  the  evidence.     We  can  not  say  that  is  so  in  this  case. 

Various  rulings  of  the  court  were  excepted  to,  as,  that  evi- 
dence was  received  in  rebuttal  improperly ;  that  opinions  as 
to  defendant's  sanity  were  admitted,  and  evidence  of  defend- 
ant's previous  habits  of  intoxication.  The  time  of  receiving 
evidence  is  much  in  a  court's  discretion,  and  it  would  not  be 
ground  for  reversing  a  judgment  that  evidence  was  permitted 
to  be  introduced  in  rebuttal  which  in  strictness  was  not  prop- 
erly so  receivable.  Evidence  was  given,  on  both  sides,  of 
opinions  of  defendant's  neighbors  and  acquaintances  as  to 
his  sanity,  founded  upon  their  own  knowledge.  Exception  is 
taken  to  such  testimony  admitted  on  the  part  of  the  People. 
We  are  of  opinion  that  witnesses  who  are  not  experts  may 
give  their  opinions,  founded  upon  observation,  on  the  question 
of  sanity.  Wharton  on  Crim.  Evidence,  sec.  417 ;  2  Ired.  78, 
Clary  v.  Clary;  Wharton  &  Stille's  Med.  Jur.  sec.  272 ;  dis- 
senting opinion  of  Doe,  J.,  in  State  v.  Pike,  49  N.  H.  408, 
where  the  authorities  are  extensively  collated ;  Hardy  v.  Mer- 
rill, 56  N.  H.  227;  Roe  v.  Taylor,  45  111.  485;  Rutherford  v. 
Morris,  77  111.397;  Carpenter  v.  Calvert,  83  id.  63.  Evi- 
dence of  previous  intoxication  on  the  part  of  defendant  was 
properly  enough  admitted,  as  bearing  upon  the  question  of 
intoxication  at  the  time  of  the  homicide,  and  of  the  conduct 
of  defendant  when  in  that  state. 

The  second  instruction  given  to  the  jury,  for  the  People, 
was : 

"That  if  the  killing,  of  the  person  mentioned  in  the  indict- 
ment has  been  satisfactorily  shown  by  the  evidence,  beyond 


176  Upstone  v.  The  People.  [Nov. 

Opinion  of  the  Court. 

all  reasonable  doubt,  to  have  been  the  act  of  the  defendant, 
then  the  law  presumes  it  to  have  been  murder,  provided  the 
jury  further  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  no  circumstances  existed  excusing  or  justifying 
the  act,  or  mitigating  it  so  as  to  make  it  manslaughter." 

It  is  objected  to  this,  that  it  tells  the  jury  they  must  con- 
vict the  defendant  of  murder  or  manslaughter.  We  do  not 
so  read  the  instruction.  It  left  the  jury  free  to  acquit,  if 
there  were  circumstances  which  excused  or  justified  the  act. 
It  is  further  said  the  instruction  ignores  the  question  of  the 
insanity  of  the  defendant.  We  do  not  think  so.  The  instruc- 
tion recognizes  there  might  be  an  excuse  for  the  act,  and  in- 
structions for  the  defendant  abundantly  informed  the  jury 
that  insanity  would  be  a  defence,  which  the  jury  would  take 
to  be  an  excuse.  It  does  not  matter  what  may  be  the  tech- 
nical meaning  of  excusable,  but  how  the  jury  would  under- 
stand it,  and  whatever  was  a  defence  they  would  understand 
as  matter  of  excuse. 

It  is  objected  to  the  third  instruction,  that  it  states  an 
abstract  principle  of  law  not  applicable  to  the  case.  This 
would  not  be  error  unless  the  principle  stated  were  erroneous. 

It  is  objected  to  the  fourth  instruction,  that  it  substantially 
instructed  the  jury  to  find  the  defendant  guilty,  regardless  of 
the  question  of  his  mental  condition  at  the  time  of  the  homi- 
cide. The  question  of  mental  condition  was  covered  by  the 
proviso  to  the  instruction,  "provided  you  further  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  blows  were 
struck  with  malice  aforethought,  either  expressed  or  implied. " 
If  there  was  the  insanity  which  was  claimed,  then  there  would 
be  the  absence  of  malice  aforethought. 

The  following  further  instructions  were  given  on  behalf  of 
the  People : 

"7.  Although  it  is  the  law  in  this  State  that  a  criminal 
offence  consists  in  a  violation  of  a  public  law,  in  the  commis- 
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sion  of  which  there  must  be  a  union  or  joint  operation  of  act 
and  intention,  or  criminal  negligence,  yet  where,  without  in- 
toxication, the  law  will  impute  to  the  act  a  criminal  intent, 
as  in  the  case  of  wanton  killing  without  provocation,  volun- 
tary drunkenness  is  not  available  to  disprove  such  intent. 

"8.  That  if  you  believe,  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  when  voluntarily  intoxi- 
cated, committed  the  homicide  charged  in  the  indictment, 
under  such  circumstances  as  would  have  constituted  such  an 
act,  by  one  not  intoxicated,  murder,  then  you  are  instructed 
that  such  intoxication  would  not  reduce  the  crime  of  the 
defendant  from  murder  to  manslaughter,  nor  would  such 
intoxication  be  any  excuse  or  defence  to  the  act. 

"9.  The  court  further  instructs  you,  that  if  you  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  each  of  the 
following  propositions,  to-wit :  that  at  about  two  hours  before 
the  commission  of  the  alleged  homicide  defendant  was  sane, 
and  had  the  power  to  abstain  from  drinking  alcohol ;  that 
defendant  then  knew  that  the  drinking  of  alcohol  by  him 
would  have  the  effect  to  render  him  insane  or  crazy ;  that 
defendant,  so  knowing  the  effect  of  alcohol  upon  him,  and 
being  sane,  and  having  the  power  to  abstain  from  taking 
alcohol,  did  then  and  there  voluntarily  drink  alcohol ;  that 
the  alcohol  so  drank  by  the  defendant  then  and  there  made 
him  insane  or  crazy ;  that  while  insane  or  crazy  from  the 
effects  of  such  alcohol  defendant  committed  the  act  charged 
in  the  indictment,  at  the  time  and  place,  and  in  the  manner 
and  form,  therein  charged, — then  you  should  find  defendant 
guilty." 

The  same  criticism  is  made  with  respect  to  these  first  two 
as  before, — that  they  ignore  the  prisoner's  defence.  There 
clearly  is  no  foundation  for  saying  this  as  to  the  eighth,  and 
as  to  the  seventh,  that  was  only  laying  down  the  abstract 
principle  of  law  as  to  voluntary  drunkenness  being  an  excuse 
12—109  111. 
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for  crime ;  and  in  doing  that,  merely,  it  was  not  necessary  to 
incumber  the  instruction  with  any  exception  of  the  defence 
that  was  made  for  the  prisoner.  Mitchell  v.  Milholland,  106 
111.  175;  Logg  v.  The  People,  92  id.  598. 

The  legal  principle  asserted  in  these  instructions  is  dis- 
puted. The  principle  is  sustained  by  the  decisions  of  this 
court,  and  is  the  well  settled  doctrine  of  the  common  law. 
(Rafferty  v.  The  People,  66  111.  124;  Mclntyre  v.  The  People, 
38  id.  514 ;  The  People  v.  Rogers,  18  N.  Y.  9  ;  United  States  v. 
McGhee,  1  Curtis,  1 ;  Flanigan  v.  The  People,  86  N.  Y.  554.) 
In  Bishop  on  Crim.  Law,  sec.  400,  the  author  lays  it  down: 
"When  a  man  voluntarily  becomes  drunk,  there  is  the  wrong- 
ful intent,  and  if,  while  too  far  gone  to  have  any  further 
intent,  he  does  a  wrongful  act,  the  intent  to  drink  coalesces 
with  the  act  while  drunk,  and  for  this  combination  of  act  and 
intention  he  is  liable  criminally.  It  is,  therefore,  a  legal 
doctrine,  applicable  in  ordinary  cases,  that  voluntary  intoxi- 
cation furnishes  no  excuse  for  crime  committed  under  its 
influence.  It  is  so,  even  when  the  intoxication  is  so  extreme 
as  to  make  a  person  unconscious  of  what  he  is  doing,  or 
to  create  a  temporary  insanity."  Our  statute  declares  that 
"drunkenness  shall  not  be  an  excuse  for  any  crime  or  misde- 
meanor." 

We  do  not  think  the  last  above  instruction  is  objectionable 
in  the  respect,  as  claimed,  of  its  partial  recital  of  the  evi- 
dence, nor  in  the  respect  that  there  is  no  basis  in  the  evi- 
dence for  the  propositions  stated.  There  was  evidence  of  the 
defendant's  acts  and  conduct  about  an  hour  before  the  homi- 
cide, affording  ground  of  inference  as  to  his  mental  state 
about  two  hours  before.  As  to  his  power  to  abstain  from 
drinking  alcohol,  there  was  evidence  of  his  having  once  ab- 
stained for  the  period  of  about  a  year,  after  signing  a  pledge 
not  to  drink ;  and  as  to  whether  the  alcohol  drank  by  the 
defendant  made  him  insane  or  crazy,  his  conduct  at  the  time, 
and  what  he  had  done  shortly  before,  were  in  evidence  for 
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the  jury  to  judge  from,  as  well  as  his  own  prior  statement 
"that  when  he  drank  liquor  it  made  him  crazy  wild." 

We  perceive  no  error  in  refusing  or  modifying  instructions 
asked  by  the  defendant.  The  jury  were  instructed,  on  the 
part  of  the  defendant,  most  fully  and  most  favorably  for  him 
upon  the  subject  of  insanity  as  a  defence,  in  all  aspects  bear- 
ing upon  the  case. 

At  the  next  term  after  the  verdict  the  defendant  was 
brought  into  open  court,  when  the  motion  for  a  new  trial, 
made  at  the  previous  term,  was  disposed  of,  and  as  the  court 
was  about  to  pass  sentence,  the  prisoner  broke  out  into  man- 
ifestations of  violence,  and  had  a  struggle  with  the  officers  to 
break  away  from  them,  and  was  attempting  to  commit  acts 
of  violence  upon  them,  whereupon  they  placed  a  pair  of 
handcuffs  on  his  wrists,  and  he  ceased  his  struggles.  At  this 
treatment  defendant's  counsel  made  objection,  but  the  court 
overruled  the  objection,  and  suffered  what  had  been  done, 
deeming  it  necessary,  to  protect  the  sheriff  and  his  bailiffs 
from  the  violence  of  defendant,  and  for  the  preservation  of 
order  in  court.  This  is  alleged  as  error.  What  was  done 
could  have  had  no  influence  in  the  finding  of  the  verdict  the 
term  before,  nor  upon  the  sentence,  it  following  as  a  conse- 
quence upon  the  verdict  and  the  overruling  of  the  motion  for 
a  new  trial.  It  did  not  affect  the  justness  of  the  verdict  or 
the  sentence,  and  we  fail  to  see  why  it  should  be  any  ground 
for  the  reversal  of  the  judgment. 

Finding  no  material  error  in  the  record,  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
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John  Allison. 

Filed  at  Ottawa  November  20,  1883. 

1.  Ekrob  will  not  always' reverse — admission  of  improper  testimony. 
The  admission  of  evidence  having  no  bearing  on  the  final  decision  of  a  case 
being  tried  by  the  court  without  a  jury,  and  which  it  can  be  seen  worked  no 
injury  to  either  party,  and  had  no  influence  on  the  court  in  its  judgment,  will 
afford  no  ground  for  a  reversal  of  the  judgment. 

2.  Contract — vendor  and  purchaser — right  of  the  latter  to  rescind — as 
to  the  time  fixed  by  the  contract.  A  purchaser  of  land  supposed  to  be  coal 
land,  made  his  first  payment,  and  was  to  pay  the  balance  in  three  installments, 
the  first  of  the  deferred  payments  on  the  first  day  of  March  following,  the 
contract  giving  him  the  option  to  rescind  at  any  time  before  such  first  deferred 
payment  should  become  due,  forfeiting  his  first  payment.  Prior  to  that  time 
the  vendor  extended  the  time  of  payment  to  the  first  day  of  April  following, 
to  enable  further  tests  to  be  made  to  find  coal:  Held,  that  the  purchaser  had 
the  right,  after  such  extension,  to  rescind  at  any  time  before  the  first  day 
of  April,— the  time  the  deferred  payment,  under  the  extension,  would  be- 
come due. 

3.  Same — indorsing  a  release  as  a  condition  to  the  right  to  rescind. 
Where  the  contract  gave  to  the  purchaser  the  option  to  rescind  his  purchase 
at  any  time  before  the  second  payment  should  become  due,  by  delivering 
back  to  the  vendor  the  contract,  with  an  indorsement  thereon  releasing  him 
from  all  obligation  thereunder,  the  vendor  in  such  case  to  retain  the  amount 
already  paid,  the  purchaser  may  rescind  the  purchase  by  surrendering  the 
contract  to  the  vendor,  and  notifying  him  of  his  intention  to  rescind,  before 
the  second  payment  becomes  due.  In  such  case  the  indorsement  of  his 
release  of  the  vendor  upon  the  contract  is  not  essential  to  the  right  to  re- 
scind, as  the  surrender  itself  would  operate  as  a  release. 

4.  Consideration — for  extension  of  time  of  payment.  A  money  con- 
sideration is  not  necessary  to  a  contract  extending  the  time  of  a  payment. 
One  promise  is  a  sufficient  consideration  to  sustain  another.  So  where  one 
person  does  an  act  beneficial  to  another,  or  agrees  to  do  so,  that  forms  a 
sufficient  consideration  to  support  an  agreement. 

5.  Where  a  party  had  contracted  for  the  purchase  of  coal  land,  which  he 
was  testing  by  boring  for  coal,  and  before  his  second  payment  matured  he 
procured  the  written  promise  of  his  vendor  to  extend  the  time  of  such  pay- 
ment one  month,  to  enable  him  to  further  develop  its  resources,  which  he 
agreed  to  do,  so  that  he  might  find  a  purchaser  at  a  price  above  ordinary  farm 
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land,  instead  of  surrendering  his  contract,  as  he  had  the  right  to  do,  it  was 
held,  that  the  agreement  to  make  the  said  tests  and  to  endeavor  to  find  pur- 
chasers, so  as  to  enable  the  vendor  to  realize  the  contract  price,  was  a  suffi- 
cient consideration  for  the  promise  to  extend  the  time  of  payment. 

Appeal  from  the  Appellate  Court  for  the  Second  District  ;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county ;  the  Hon.  Francis  Goodspeed,  Judge,  presiding. 

Messrs.  Olin  &  Phelps,  for  the  appellant : 

Even  if  the  trust  deed  had  not  been  released  before  suit 
brought,  it  was  no  defence  for  the  installment  sued  for,  it  not 
being  the  last  one.  Foster  v.  Jared,  12  111.  454;  Rankle  v. 
Johnson,  30  id.  332;  Monson  v.  Stevens,  56  id.  336;  Sheeren 
v.  Moses,  84  id.  450. 

Appellant's  letter  of  February  15  should  be  read  by  itself, 
and  construed  by  the  words  in  it,  in  their  ordinary  accepta- 
tion. Fitzgerald  v.  Staples,  88  111.  236  ;  Weaver  v.  Fries,  85 
id.  359 ;  1  Greenleaf  on  Evidence,  sec.  278. 

What  a  contract  means  is  a  question  of  law.  2  Parsons 
on  Contracts,  492 ;  Belden  v.  Woodmansce,  81  111.  25  ;  Streeter 
v.  Streeter,  43  111.  165;    White  v.  Mnrtland,  71  id.  267. 

A  contract  under  seal  can  not  be  modified  or  varied  by  a 
parol  agreement.  Chapman  v.  McGraw,  20  111.  101 ;  Loach 
v.  Farnum,  90  id.  369 ;  Hume  Bros.  v.  Taylor  dt  Moss,  63  id. 
45 ;  Burnett  v.  Barnes,  73  id.  217. 

An  agreement  modifying  an  original  one,  is  invalid,  unless 
founded  on  an  adequate  consideration.  1  Parsons  on  Con- 
tracts, 427  ;  McLean  v.  McBean,  74  111.  137  ;  Weaver  v.  Fries, 
85  id.  361. 

An  agreement  to  extend  the  time  for  the  payment  of  a  note, 
if  not  supported  by  a  proper  consideration,  is  nudum  pactum, 
and  without  binding  force.  It  can  not  delay  the  suit.  Gllck- 
aufv.  Hirschhorn,  73  111.  574;  Ralph  v.  Baxter,  (jQ  id.  416. 

Even  if  appellant  had  extended  the  time  for  exercising  the 
option  to  rescind,  if  it  is  exercised,  it  must  be  done  in  the 
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manner  provided  in  the  contract.  Packard  v.  VanShoick,  58 
111.  82 ;  Coey  v.  Lehman,  79  id.  176 ;  Corbett  v.  Underwood, 
83  id.  327 ;  Peoria  Marine  and  Fire  Ins.  Co.  v.  Whitehill,  25 
id.  473 ;  McAvoy  v.  Long,  13  id.  150. 

Messrs.  Doud,  Wing  &  Carter,  for  the  appellee : 

Where  the  terms  of  a  promise  admit  of  more  senses  than 
one,  the  promise  is  to  be  performed,  and  it  should  be  inter- 
preted in  that  sense  in  which  the  promisor  thought  the  prom- 
isee received  it.  Wells  v.  Carpenter,  65  111.  450 ;  Potter  v. 
Ontario  and  Livingston  Mutual  Ins.  Co.  5  Hill,  147 ;  Vermont 
Street  M.  E.  Church  v.  Brose,  104  111.  206  ;  Nichols  v.  Mercer, 
44  id.  250. 

As  to  the  consideration  for  the  extension  of  time  of  pay- 
ment, see  Wadsworth  et  al.  v.  Thompson,  3  Gilm.  423 ;  Low 
v.  Forbes,  18  111.  569;  Bishop  v.  Busse,  69  id.  407;  Cooke  v. 
Murphy,  70  id.  99  ;  Underwood  v.  Hossack,  38  id.  208;  North 
v.  Kizer  et  al.  72  id.  172  ;  Worcester  National  Bank  v.  Cheeney, 
87  id.  602 ;   Ives  v.  McIIard,  103  id.  97. 

Parol  agreement  is  good  to  enlarge  the  time  of  the  per- 
formance of  covenants  of  a  sealed  instrument.  Baker  v. 
Whiteside,  Breese,  174;  Wadsworth  et  al.  v.  Thompson,  3 
Gilm.  423  ;  Keating  v.  Price,  1  Johns.  22  ;  Fleming  v.  Gilbert,' 
3  id.  528;  Thompson  v.  Ketchum,  8  id.  189;  Langworthy  v. 
Smith,  2  Wend.  587;  Solomon  v.  Jones,  3  Brev.  54;  North 
v.  Kizer  et  al.  72  111.  172 ;  Dearborn  v.  Cross  &  Thrasher,  7 
Cow.  48 ;   Trevidick  v.  Mumford,  31  Mich.  467. 

An  executed  parol  agreement  can  change  instrument  under 
seal.  White  v.  Walker,  31  111.  422;  Dickinson  v.  Commis- 
sioners, 6  Porter,  (Ind.)  128;  Carpenter  v.  King,  9  Mete.  511; 
1  Greenleaf  on  Evidence,  sec.  302,  note  1. 

As  to  estoppel,  see  Continental  Bank  v.  Commonwealth  Bank, 
50  N.  Y.  575;  Carroll  v.  Manchester  Ry.  Co.  Ill  Mass.  1; 
Cornelius  v.  Thompson,  id.  270 ;  Eaton  v.  Winnie,  20  Mich. 
156;  Lacy  v.  Wilson,  24  id.  479;   Truesdail  v.  Ward,  id.  117. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  H.  Leroy  Thayer,  against 
John  Allison,  to  recover  $7500  claimed  to  be  due  on  a  certain 
contract,  under  which  Thayer  contracted  to  sell  Allison  three 
hundred  and  twenty  acres  of  land  in  Grundy  county,  on  cer- 
tain conditions  specified  in  the  contract.  A  jury  was  waived 
and  a  trial  had  before  the  court,  which  resulted  in  a  judgment 
against  the  plaintiff  for  costs.  This  judgment  was  affirmed 
in  the  Appellate  Court. 

The  contract  on  which  the  action  was  brought  was  exe- 
cuted December  15,  1881.  The  purchase  price  of  the  land 
was  $16,000,  payable  as  follows:  $500  cash  in  hand;  $7500 
March  1,  1882;  $4000  September  1,  1882;  $4000  March  1, 
1883.  The  contract  contains  this  provision:  "And  it  is 
further  agreed,  that  at  any  time  before  the  second  payment 
herein  shall  become  due,  said  second  party,  without  making 
any  further  or  other  payment,  shall  have  the  right  and  option 
of  rescinding  this  contract ;  and  upon  his  delivering  back  to 
the  first  party  this  contract,  with  an  indorsement  thereon 
releasing  the  first  party  from  all  the  obligations  thereof,  said 
second  party  shall  also  be  released  from  all  obligations  herein 
stated,  said  first  party  to  retain  said  $500."  The  defence 
interposed  to  the  action  was,  that  Allison  had  rescinded  the 
contract,  and  under  the  above  clause  of  the  agreement  he 
was  released  from  any  and  all  payments. 

It  is  contended  by  appellant  that  the  court  erred  in  the 
admission  of  evidence  offered  by  the  defendant,  and  also  in 
refusing  to  hold  certain  propositions  of  law  in  favor  of  the 
plaintiff.  The  defendant  offered  in  evidence  a  trust  deed 
given  by  appellant  to  one  Hagar,  in  which  the  premises 
named  in  the  contract  were  incumbered  for  the  payment  of 
certain  money.  This  was  read  in  evidence,  but  whether  the 
court  erred  in  this  regard  or  not  could  have  no  bearing  what- 
ever on  the  final  decision  of  the  case,  as  it  was  proven  that  the 
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trust  deed  was  released  long  before  this  action  was  brought, 
so  that  if  the  court  erred,  it  was  an  error  that  did  no  harm, 
and  is  no  ground  for  a  reversal  of  the  judgment.  There  was 
other  evidence  introduced  by  the  defendant  that  may  have 
had  no  legitimate  bearing  on  the  issue  involved  in  the  case, 
but  it  will  not  be  necessary  to  examine  it  in  detail  here,  as  it 
is  apparent,  from  the  rulings  of  the  court  on  the  propositions 
of  law,  that  such  immaterial  evidence  had  no  influence  what- 
ever on  the  court  in  the  decision  which  was  finally  rendered 
in  the  case. 

It  will  be  observed  that  by  the  terms  of  the  agreement 
under  which  the  land  was  purchased,  Allison  had  the  right 
to  rescind  the  contract  on  or  before  the  1st  day  of  March, 
18S2,  if  he  saw  proper.  That  right  was  not  exercised  before 
the  1st  of  March,  1SS2;  but  Allison  claimed  that  his  right 
to  rescind  was,  by  agreement  of  Thayer,  extended  until  the 
1st  clay  of  April,  1882,  and  before  that  time  he  exercised  the 
right,  and  rescinded  the  contract.  Now,  the  only  question 
in  the  case  is,  whether  the  time  for  rescission  was  extended, 
and  whether  Allison,  within  that  time,  exercised  that  right, 
and  rescinded  the  contract.  For  the  purpose  of  showing  that 
the  time  for  rescission  was  extended,  Allison  read  in  evidence 
the  following  letter  to  Thayer,  and  Thayer's  letter  in  reply : 

"Gardner,  III.,  February  14,  1882. 
"Mr.  H.  L.  Thayer,  Joliet,  III.: 

"Dear  Sir — I  wish  to  inform  you  that  we  have  bored  another 
hole  on  your  land,  and  the  men  that  bored  did  not  give  us 
notice  when  they  got  to  coal  at  147  ft.,  so  we  were  not  satis- 
fied, and  will  have  to  bore  another  hole  in  order  to  satisfy  any 
company.  I  am  informed  that  three  of  the  men  out  of  five 
that  had  thought  of  taking  the  lands  we  have  taken  options 
on,  have  dropped  out  and  declined  to  take  any  part  in  the 
matter.  So  I  would  like  to  get  you  to  extend  the  time  from 
March  the  1st  to  April  the  1st,  on  your  land,  if  I  can,  and 
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by  so  doing  we  will  have  plenty  of  time  to  bore  another  hole 

or  two,  and  find  some  new  parties  to  take  our  lands ;   but  if 

you  will  not  consent  to  this,  I  fear  I  can  not  get  around  in 

time,  and  you  will  likely  have  your  land  on  your  hands  again. 

Let  me  hear  at  once,  and  oblige. 

Jno.  Allison. 

"Joliet,  III.,  February  15,  1882. 
"John  Allison,  Esq.,  Gardner: 

"Dear  Sir — Yours  of  the  14th  instant  received  and  noted, 
and  in  reply  will  say:  If  on  or  before  the  1st  day  of  April 
next,  you  make  the  payment  due  March  1st,  I  will  convey 
s.  J  of  20.,  32,  8,  according  to  our  contract  bearing  date 
December  15,  1881.  Should  any  unforeseen  circumstances 
seem  to  require  other  arrangements,  you  will  please  see  they 
are  made  in  writing  before  the  1st  day  of  April. 

"Eespeotfully  yours,  H   L   Thayer>. 

For  the  purpose  of  showing  that  the  contract  had  been 
rescinded  within  the  time,  defendant  read  in  evidence  the 
following  letter,  which  was  sent  to  Thayer  on  the  day  it  bore 
date: 

"Gardner,  III.,  March  29,  1882. 
"Mr.  H.  L.  Thayer,  Joliet,  III.: 

"Dear  Sir — You  will  here  find  your  contract  returned.  I 
wish  to  say,  if  you  see  fit  to  indorse  on  back  of  this  contract 
that  you  extend  the  time  to  July  1st,  I  feel  nearly  certain  that 
we  can  sell  the  land  at  prices  that  we  can  pay  you,  and  let 
me  out  as  well.  Wilber  is  here,  and  he  says  he  is  nearly 
certain  of  this, — as  to  the  tests  on  the  land,  you  know.  I 
think  you  will  do  as  I  ask, — extend  the  time,  and  return  this 
contract,  please.  You  had  better  rent  the  land,  and  you 
shall  have  this  year's  use  of  it,  and  we  will  make  the  pay- 
ment on  July  1st,  instead  of  March  the  1st,  and  the  deferred 
payments  as  first  stated.      The  great   depression  of  E.  E. 
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stock,  which  continued  for  many  weeks,  added  to  the  dimin- 
ished coal  sales  on  account  of  the  long,  open  winter,  has  been 
a  continued  hindrance  to  the  sale  of  coal  lands. 

"Truly  yours.  Jno.  Allison, 

PerC." 

In  reply  to  this  letter,  on  March  30  Thayer  returned  the 
contract,  and  also  the  letter  of  February  15,  1882,  which 
Allison  had  sent  with  it,  and  refused  to  extend  time  further, 
and  insisted  on  the  payment  of  the  $7500.  Upon  this  state 
of  facts  the  court  refused  plaintiff's  ninth  proposition,  which, 
in  substance,  declared  "that  the  letter  dated  February  15, 
1882,  did  not  extend  the  time  fixed  in  the  contract  within 
which  the  defendant  was  permitted  to  exercise  his  right  of 
rescinding  the  same  ;  that  it  did  not  give  defendant  any  right 
to  exercise  such  option  and  rescind  the  contract  after  March  1, 
1882."  The  court  also  refused  the  tenth  proposition,  which, 
in  effect,  declared  "that  the  proper  construction  to  be  placed 
upon  the  letter  of  February  14,  1882,  and  upon  the  letter  of 
plaintiff  in  reply,  dated  February  15,  1882,  is,  in  effect,  to 
obligate  defendant  to  pay,  and  entitle  plaintiff  to  recover,  the 
second  installment  specified  in  the  contract." 

The  land  embraced  in  the  contract  was  supposed  to  be  coal 
lands,  and  it  is  apparent,  from  the  evidence,  that  the  option 
inserted  in  the  contract  was  to  enable  Allison  to  test  the 
lands,  and  if  it  turned  out  that  coal  was  found  in  proper  quan- 
tities, sell  them  out ;  if  not,  let  them  go  back  to  Thayer,  he 
retaining  the  $500  which  had  been  paid.  From  the  letter  of 
February  14,  1882,  written  by  Allison  to  Thayer,  it  seems  he 
had  not  succeeded  in  making  sale,  and  as  the  time  to  exer- 
cise his  option  of  taking  the  lands  or  rescinding  the  contract 
would  expire  on  March  1,  he  writes  as  follows :  "I  would 
like  to  get  you  to  extend  the  time  from  March  the  1st  to 
April  the  1st  on  your  land,  if  I  can,  and  by  so  doing  we  will 
have  plenty  of  time  to  bore  another  hole,  and  find  some  new 
parties  to  take  our  lands. "    What  time  did  he  want  extended  ? 
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It  was  not  the  time  of  payment,  merely,  that  he  wanted,  but 
it  seems  plain  that  what  he  desired  was  an  extension  of  the 
option  to  take  the  lands  under  the  contract  or  let  them  go 
back. 

But  it  is  said  Thayer,  in  his  reply,  only  extended  the  day 
of  payment  from  March  1  to  April  1, — that  the  option  to 
rescind  was  not  extended.  Upon  an  examination  of  the  con- 
tract it  will  be  found  that  the  language  used  is  peculiar. 
The  clause  giving  Allison  the  option  to  rescind,  reads,  "any 
time  before  the  second  payment  herein  shall  become  due." 
The  second  payment  did  become  due  March  1,  but  the  letter 
of  Thayer,  written  February  15,  in  clear  terms  extended  the 
time  when  the  second  payment  should  be  made  until  April  1. 
If  it  was  extended  it  did  not  become  due  until  April  1,  and 
under  the  words  of  the  contract  just  quoted,  the  extension  of 
the  day  of  the  second  payment  also  extended  the  time  to 
exercise  the  option.  The  letter  of  Thayer  changed  the  day 
when  the  payment  became  due  until  April  1,  and  when  the 
contract  is  read,  as  changed,  the  option  to  rescind  did  not 
expire  until  April  1.  Did  Allison  rescind  before  April  1? 
On  the  29th  of  March  he  returned  the  contract  to  Thayer, 
and  said :  "You  will  here  find  your  contract  returned.  I 
wish  to  say,  if  you  see  fit  to  indorse  on  back  of  this  contract 
that  you  extend  the  time  to  July  1st,  I  feel  nearly  certain  that 
we  can  sell  the  land  at  prices  that  we  can  pay  you,  and  let 
me  out  as  well."  We  think  the  return  of  the  contract,  and 
the  letter,  was  ample  notice  to  Thayer  that  Allison  exercised 
the  right  of  rescission  unless  Thayer  saw  fit  to  give  a  further 
extension,  which  he  refused.  It  is  true  there  was  no  indorse- 
ment on  the  contract  that  Allison  released  Thayer  from  the 
obligations  of  the  same,  but  we  do  not  regard  that  as  neces- 
sary. A  surrender  of  the  contract  of  itself  released  Thayer 
from  all  liability,  and  that  is  all  that  was  necessary. 

But  it  is  said  there  was  no  consideration  for  the  extension 
of  the  time  to  rescind  the  contract,  and  upon  this  ground  the 
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agreement,  if  established,  is  not  binding.  A  money  consid- 
eration was  not  necessary.  One  promise  is  a  sufficient  con- 
sideration to  support  another,  and  where  one  person  does  an 
act  beneficial  to  another,  or  agrees  to  do  so,  that  forms  a 
sufficient  consideration  to  support  an  agreement.  (Cooke  v. 
Murphy,  70  111.  96.)  Here,  Thayer  was  anxious  that  Allison 
should  take  the  lands  at  the  contract  price,  and  not  rescind, 
as  he  had  the  right  to  do.  Allison  thought  he  could  sell  the 
lands,  providing  Thayer  would  give  more  time,  so  the  proper 
tests  could  be  made  for  coal.  If  he  could  sell,  then,  of  course, 
Thayer  would  realize  the  contract  price  for  the  lands,  which 
was  much  more  than  they  were  worth  for  farming  purposes. 
The  agreement  of  Allison  to  make  the  further  test  for  coal, 
and  to  find  new  purchasers  for  the  lands,  in  connection  with 
the  enhanced  price  he  would  receive  above  what  the  lands 
were  worth,  if  Allison  was  successful,  was  the  consideration 
for  the  extension,  and  we  think  it  sufficient  to  support  the 
promise. 

In  conclusion,  we  think  the  ruling  of  the   court  on  the 
propositions  of  law  which  were  refused,  was  correct. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


John  M.  Secrist  et  al. 
v. 
Emily  H.  Petty. 

Filed  at  Ottawa  November  20,  1883. 

1.  Chancery — absence  of  evidence  in  support  of  the  findings.  Where 
the  chancellor  specifically  finds  all  the  material  allegations  of  the  bill  to  be 
true,  if  the  evidence  in  the  cause,  upon  which  the  findings  of  the  chancellor 
may  be  supposed  to  be  based,  is  not  preserved  in  the  record,  so  that  this  court 
■will  be  unable  to  say  that  such  findings  were  not  warranted  by  the  proofs,  the 
intendment  will  be  in  support  of  the  decree  which  is  based  upon  the  findings. 
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2.  Evidence— judicial  notice— of  the  necessity  of  proofs  to  estab- 
lish that  of  which  the  court  is  supposed  to  have  knowledge.  Proof  is  never 
required  of  a  fact  of  which  the  court  is  bound  to  take  judicial  notice. 

3.  A  motion  was  made  in  a  chancery  suit  that  a  paper  purporting  to  be  a 
certificate  of  evidence  in  the  cause,  be  stricken  from  the  files,  upon  the  fol- 
lowing among  other  grounds:  that  the  paper  had  never  been  presented  to  or 
signed  by  the  judge  who  heard  and  decided  the  cause,  although  his  name 
appeared  to  be  signed  to  the  same;  that  it  did  not  contain  all  the  evidence. 
The  chancellor  allowed  the  motion  without  having  heard  any  formal  proofs 
in  its  support.  It  was  held,  no  proofs  were  necessary  in  support  of  the  mo- 
tion, because  the  matters  alleged  as  the  grounds  of  the  motion  were  within 
the  personal  knowledge  of  the  judge  to  whom  it  was  addressed. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  John  McKeogh,  and  Mr.  W.  T.  Burgess,  for  the  ap- 
pellants. 

Mr.  J.  Blackburn  Jones,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Emily  H.  Petty,  the  appellee,  being  the  owner  of  a  house 
and  lot  in  Chicago,  subject  to  an  incumbrance  of  $1500,  on 
the  12th  of  February,  1879,  sold  the  same  to  the  appellant 
John  M.  Secrist,  the  deed  for  the  premises  being  made,  at  his 
request,  to  his  son,  Oscar  H.  Secrist.  As  a  part  of  the  same 
transaction  she  executed  to  the  former  her  two  promissory 
notes,  for  the  sum  of  $200  each,  and  paid  him  $14  in  cash, 
and  also  agreed  to  pay  $100  to  Charles  F.  Swigart  upon  his 
surrendering  to  her  four  promissory  notes  given  by  one  James 
Henry  to  John  M.  Secrist,  amounting  in  the  aggregate  to 
$1900,  together  with  a  mortgage  securing  them  on  a  tract  of 
land  lying  in  DeKalb  county,  Indiana,  these  notes  and  mort- 
gages being  the  only  consideration  for  the  house  and  lot,  and 
the  amount  paid  and  agreed  to  be  paid  by  appellee  to  and 
for  Secrist.  On  the  same  day,  and  in  pursuance  of  a  pre- 
vious understanding  to  that  effect,  John  M.  Secrist  exchanged 
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the  house  and  lot  with  George  W.  Lackey  for  some  hotel  fur- 
niture, the  latter  claiming  to  be  acting  in  the  transaction  for 
his  wife,  Mary  G.  Lackey,  and  the  deed  for  the  house  and 
lot  was  accordingly  made  to  her.  A  short  time  after  these 
transactions,  to-wit,  on  the  14th  of  March,  1879,  appellee 
filed  in  the  Superior  Court  of  Cook  county  the  present  bill 
against  the  two  Secrists,  Swigart  and  George  W.  Lackey, 
charging  that  the  notes  and  mortgage  received  by  her  in 
exchange  for  the  house  and  lot  were  worthless,  and  that 
the  conveyance  and  execution  of  the  two  notes  by  her  were 
induced  by  a  fraudulent  conspiracy  between  the  appellants 
Secrist,  George  W.  Lackey,  and  others  acting  in  concert  with 
them,  and  praying  that  the  whole  transaction  be  set  aside  as 
fraudulent  and  void.  By  an  amendment  to  the  bill  Mary  G. 
Lackey  was  subsequently  made  a  party  to  the  suit,  and  on 
the  7th  of  March,  1881,  filed  an  answer  in  the  cause.  Upon 
the  hearing  the  court  found  the  equities  with  the  complain- 
ant, and  entered  a  decree  accordingly,  and  the  present  appeal 
is  brought  to  reverse  that  decree. 

In  the  view  we  take  of  the  state  of  the  record  it  will  not 
be  necessary  to  consider  the  case  upon  its  merits.  The  trial 
court  specifically  found  all  the  material  allegations  of  the  bill 
to  be  true,  and  if  these  findings  are  to  control,  as  we  think, 
under  the  circumstances  of  this  case,  they  should,  it  is  very 
clear  they  sustain  the  decree. 

The  record  contains  what  seems  to  be  a  certificate  of  evi- 
dence purporting  to  have  been  signed  and  sealed  by  the  Hon. 
John  A.  Jameson,  the  chancellor  who  heard  the  cause,  though 
the  record  shows  it  was  filed  some  time  after  the  day  fixed 
for  the  filing  thereof  by  the  order  of  the  court.  It  further 
appears  from  the  record,  that  after  it  had  been  thus  filed, 
in  contravention  of  the  order  of  the  court,  appellee,  by  her 
counsel,  filed  in  said  cause  a  written  motion  to  strike  the  so- 
called  certificate  of  evidence  from  the  files,  for,  among  others, 
the  following  reasons,  namely,  that  it  had  never  been  pre- 
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sented  to  or  signed  by  the  judge  who  heard  and  decided  the 
cause  ;  that  it  was  not  presented  to  the  court  or  counsel  within 
the  time  fixed  by  the  order  of  the  court ;  that  it  did  not  con- 
tain all  the  evidence,  etc.  Appellants,  by  their  counsel,  ap- 
peared and  resisted  said  motion,  though  no  affidavits  or  other 
evidence,  outside  of  what  the  record  itself  showed,  were  offered 
or  heard,  either  against  or  in  support  of  the  same.  After 
hearing  argument  of  counsel,  and  duly  considering  the  mat- 
ter, the  court  entered  an  order  sustaining  the  motion,  and 
directing  the  so-called  certificate  of  evidence  to  be  stricken 
from  the  files,  which  order  is  still  in  full  force,  and  one  of 
the  errors  assigned  is  the  action  of  the  court  in  thus  dispos- 
ing of  this  motion. 

It  is  contended  by  appellants  the  ruling  of  the  court  upon 
this  motion  is  necessarily  erroneous,  because  no  formal  proofs 
were  offered  in  support  of  it.  The  general  rule  unquestion- 
ably is,  that  all  reasonable  presumptions  will  be  indulged  in 
order  to  sustain  a  judicial  proceeding.  It  is  also  a  familiar 
doctrine  that  proof  is  never  required  of  a  fact  of  which  the 
court  is  bound  to  take  judicial  notice.  Applying  these  well 
established  principles  to  the  question  in  hand,  we  are  unable 
to  say  the  court  erred  in  sustaining  the  motion.  Although 
the  instrument  in  question  purported  to  be  signed  by  the 
judge,  yet  one  of  the  reasons  assigned  for  striking  it  from 
the  files  was,  that  it  never  was  either  presented  to  or  signed  by 
him.  Now,  whether  it  was  ever  so  presented  to  or  signed  by 
him,  was  clearly  a  matter  within  his  personal  knowledge, 
and  he  had  an  undoubted  right  to  act  upon  such  knowl- 
edge. Supposing  his  name  to  have  been  placed  to  the  cer- 
tificate without  his  authority,  as  is  assumed  by  one  of  the 
grounds  of  the  motion,  what  reason  or  propriety  would  there 
have  been  in  hearing  extraneous  evidence  of  that  fact,  it 
being  one  which  he,  in  his  capacity  of  judge  in  that  very 
suit,  was  bound  to  know  without  proof  ?  The  doctrine  is  well 
recognized  that  a  court  will  take  judicial  notice  of  the  state 
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of  the  pleadings,  and  the  various  steps  which  have  been  taken 
in  a  particular  cause,  and  consequently  the  judge  must  take 
notice  of  his  own  official  acts  in  the  progress  of  such  case, 
and  he  therefore  needs  no  proof  to  advise  him  of  what  he 
has  done  in  it.     1  Wharton  on  Evidence,  sec.  325. 

As  the  evidence  upon  which  the  findings  of  the  trial  court 
are  based  is  not  all  before  us,  we  are  unable  to  say  such  find- 
ings were  not  warranted  by  the  proofs,  and  as  we  have  already 
seen  the  findings  fully  sustain  the  decree,  it  will  have  to  be 
affirmed,  which  is  accordingly  done. 

Decree  affirmed. 


Eenst  F.  C.  Klokke 

v. 

Philiskey  E.  Stanley. 

Filed  at  Ottawa  March  24,  1884. 

1.  Tax  deed — of  a  second  deed  to  remedy  omissions  on  the  part  of  the 
holder — duty  of  the  clerk.  A  county  clerk  who  has  once  executed  a  tax  deed 
at  the  instance  of  the  holder  of  the  certificate  of  purchase,  upon  evidence 
furnished  by  such  holder,  can  not  subsequently  be  compelled,  by  mandamus, 
to  execute  to  the  same  party  another  tax  deed  under  the  same  certificate  of 
purchase,  the  holder  thereof  having  filed  with  the  clerk  additional  and  more 
perfect  evidence  of  his  having  complied  with  the  law  in  respect  to  giving 
notice  of  his  purchase,  etc. 

2.  Same — duty  of  clerk  to  remedy  his  own  mistake.  If,  however,  the 
county  clerk  himself  makes  a  mistake  in  executing  a  tax  deed,  whereby  it  is 
rendered  inoperative  for  the  purpose  for  which  it  was  intended,  he  may  be 
compelled,  by  mandamus,  to  correct  his  mistake,  and  he  may  make  the  cor- 
rection without  being  coerced  thereto  by  the  court. 

3.  Mandamus — when  granted.  A  party  applying  for  a  mandamus  must 
show  a  clear  legal  right  to  have  the  thing  sought  by  it  to  be  done;  and  if  the 
granting  of  the  writ  will  be  of  no  avail  to  the  party  applying  for  it,  it  will  be 
refused. 

4.  Same — not  granted  to  relieve  a  party  from  his  own  mistake.  It  is 
contrary  to  the  policy  of  the  law  that  mandamus  should  issue,  where  its  sole 
purpose  and  effect  is  to  relieve  the  party  seeking  it  from  the  consequences  of 
his  own  mistakes  or  omissions. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;   the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

A  petition  for  mandamus  was  filed  in  the  Superior  Court  of 
Cook  county,  on  the  22d  of  September,  A.  D.  1S82,  in  the 
words  following,  omitting  the  caption : 

"The  petition  of  Philiskey  E.  Stanley,  of  Cook  county,  State 
of  Illinois,  complains  that  on  the  10th  day  of  October,  A.  D. 
1879,  at  a  tax  sale  then  being  held  in  said  Cook  county,  by 
Samuel  H.  McCrea,  county  treasurer  and  ex  officio  collector 
of  revenue  of  said  county,  the  petitioner  bid  off  and  became 
the  purchaser  at  said  sale  of  lot  four  (4),  in  block  thirty-five 
(35),  in  school  section  addition  to  Chicago,  situate  in  said 
Cook  county ;  that  thereupon  petitioner  paid  to  said  collector 
the  sum  of  $377.33,  and  afterwards,  on  said  10th  clay  of 
October,  1879,  the  county  clerk  of  said  county  made  out  and 
delivered  to  petitioner,  duly  executed  and  countersigned,  a 
tax  sale  certificate  of  purchase  of  said  lot,  said  certificate 
being  numbered  No.  15,663;  that  said  petitioner,  as  owner 
of  said  certificate,  duly  caused  to  be  served  a  partly  written 
and  partly  printed  notice  of  such  purchase,  on  every  person 
in  actual  possession  or  occupancy  of  said  premises,  and  upon 
all  the  owners  or  parties  interested  in  said  premises,  three 
months  before  the  expiration  of  the  time  of  redemption  of 
said  sale,  in  which  notice  petitioner  stated  when  he  purchased 
said  lot,  in  whose  name  the  same  was  taxed,  the  description 
of  the  premises  so  purchased,  for  what  years  the  same  was 
taxed,  and  when  the  time  of  redemption  would  expire ;  that 
petitioner  caused  diligent  inquiry  to  be  made  for  the  person 
in  whose  name  said  lot  was  taxed ;  that  upon  such  inquiry 
said  person  could  not  be  found  in  said  county,  and  thereupon 
petitioner  caused  said  notice  to  be  published  in  a  newspaper 
printed  in  said  county,  said  notice  being  inserted  three  times 
in  said  newspaper, — the  first  time  not  more  than  five  months, 
13—109  III. 
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and  the  last  time  not  less  than  three  months,  before  the  time 
of  redemption  from  said  sale  would  expire ;  that  said  prem- 
ises were  not  redeemed  by  any  one  from  said  sale  during  the 
time  limited  by  law  for  such  redemption;  that  on  the  11th 
clay  of  November,  1881,  petitioner  made  affidavit,  (still  being 
owner  and  holder  of  said  certificate  of  sale,  supposed  by  him 
at  that  time  to  be  in  compliance  with  the  conditions  of  sec- 
tion 216  of  the  Eevenue  act,  chapter  120,  of  the  Eevised 
Statutes  of  the  State  of  Illinois,)  stating  particularly  the  facts 
relied  upon  as  complying  with  said  act,  and  thereupon  deliv- 
ering said  affidavit  and  certificate  of  sale,  and  the  receipt  for 
the  payment  of  all  taxes  upon  said  premises  for  the  two  years 
following  said  tax  sale,  to  the  county  clerk  of  said  county ; 
that  petitioner  at  that  time  requested  said  county  clerk  to 
execute  and  deliver  to  petitioner  a  tax  deed  of  said  premises ; 
that  thereupon  said  county  clerk  duly  filed  said  affidavit, 
certificate  of  sale,  and  the  papers  accompanying  the  same,  in 
the  office  of  the  county  clerk  of  said  county,  and  afterwards, 
to-wit,  on  November  25,  1881,  executed  and  delivered  to 
petitioner  a  tax  deed  of  said  premises,  said  tax  deed  being 
tax  deed  No.  K1952;  that  the  papers  upon  which  petitioner 
obtained  said  tax  deed  were,  the  affidavit  of  petitioner,  the 
said  tax  sale  certificate,  the  said  tax  receipts,  the  affidavits  of 
William  E.  Winholtz,  George  M.  French  and  James  Mois,  the 
tax  purchaser's  notices,  the  published  tax  sale  notice,  and 
the  certificate  of  publication  of  said  notice,  certified  copies  of 
which  are  hereto  annexed  and  made  a  part  of  this  petition; 
that  Mary  Conners  was  in  possession  of  said  premises  at  the 
time  when  notices  were  served  as  aforesaid,  but  they  do 
not  show  that  said  notice  was  at  any  time  served  upon  said 
Mary  Conners ;  that  said  notice  was  duly  served  upon  said 
Mary  Conners,  by  delivering  a  copy  thereof  to  her,  on  the 
15th  day  of  March,  1881;  that  the  same  was  served  upon 
her  by  said  George  M.  French,  agent  of  petitioner,  for  that 
purpose,  but  at  the  time  of  making  said  affidavit  of  service 
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of  said  notice  by  said  French,  the  allegation  that  he  had  so 
served  said  notice  upon  said  Mary  Conners  was  left  out  of 
said  affidavit  by  mistake,  and  that  neither  petitioner,  nor  said 
French,  nor  said  clerk,  nor  any  one  else,  discovered  said  mis- 
take until  long  after  the  execution  and  delivery  of  said  tax 
deed ;  that  petitioner  believes  it  to  be  the  law  that  said  tax 
deed,  so  far  as  it  relates  to  the  premises  aforesaid,  'was  pre- 
maturely issued,  unauthorized,  and  void,  for  the  reason  that 
said  papers,  so  filed  as  aforesaid,  show  that  said  Mary  Con- 
ners was  in  possession  of  said  premises  at  the  time  of  service 
of  said  notices,  but  show  no  service  of  said  notice  upon  said 
Mary  Conners,  and  that  said  papers  so  filed  are  not  in  com- 
pliance with  section  216  of  said  act,  and  are  not  prima  facie 
evidence  that  your  petitioner  had  complied  with  the  condi- 
tions of  said  section  216  at  the  time  when  said  tax  deed  was 
issued ;'  that  petitioner  has  made  no  conveyance  of  said 
premises  at  any  time  after  discovery  of  said  mistake  in  the 
affidavit  of  said  French ;  that  petitioner  made  a  new  affidavit, 
accompanied  with  a  copy  of  said  notice  and  a  second  affidavit 
of  said  French,  stating  that  he  served  said  notice  on  said 
Mary  Conners  on  the  15th  day  of  March,  1881;  that  peti- 
tioner presented  said  last  mentioned  papers  to  said  county 
clerk,  Ernst  F.  C.  Klokke,  and  requested  him  to  file  the  same, 
and  to  deliver  to  petitioner  a  new  deed  for  said  premises, 
offering  to  pay  any  additional  fee  to  said  clerk  which  it  might 
be  necessary  to  pay,  but  said  clerk  refused,  and  still  refuses, 
to  deliver  to  petitioner  such  new  deed ;  that  the  time  limited 
for  taking  out  a  valid  deed  upon  said  premises  will  expire  on 
the  10th  day  of  October  next;  that  petitioner  believes  it  is 
the  duty  of  said  clerk  to  deliver  to  him  a  new  deed  of  said 
premises  in  time  for  filing  the  same  for  record,  before  the  10th 
day  of  October,  1882;  wherefore  petitioner  prays  this  court 
to  grant  a  writ  of  mandamus  to  compel  said  Ernst  F.  C. 
Klokke  to  receive  and  file  in  his  office  said  papers  last  pre- 
sented to  him,  and  to  execute  and  deliver  to  petitioner  a  new 
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deed  of  said  premises,  and  to  do  such  acts  and  things  as  the 
law  requires,  for  petitioner's  relief. " 

Copies  of  the  affidavits,  notices  of  purchase,  etc.,  are  re- 
ferred to  in  the  petition  as  exhibits. 

The  defendant  demurred  to  the  petition,  and  for  cause  of 
demurrer  assigned,  "that  as  the  county  clerk  of  said  county 
has  regularly  issued  a  tax  deed  in  compliance  with  section 
216  of  the  Kevenue  law,  and  that  such  deed  having  been  in 
all  respects  issued  regularly  and  according  to  law,  as  appears 
from  said  petition,  the  respondent,  as  such  county  clerk,  has 
no  power  or  authority  in  law  to  issue  a  second  deed."  The 
demurrer  concludes:  "Wherefore,  and  for  other  good  causes 
of  demurrer  appearing  in  said  petition,  defendant  prays  judg- 
ment whether  he  shall  be  compelled  to  make  further  answer." 
The  court  overruled  the  demurrer,  and  the  defendant  making 
no  further  answer,  the  court  adjudged  that  the  petition  be 
taken  for  confessed,  and  that  a  peremptory  mandamus  issue, 
etc.  An  appeal  was  prosecuted  from  that  judgment  to  the 
Appellate  Court.  That  court  affirmed  the  judgment  of  the 
Superior  Court,  and  the  case  comes  here  by  appeal  from 
the  last  named  judgment,  on  certificate  as  to  the  importance 
of  the  question  involved,  by  two  of  the  judges  of  that  court. 

Mr.  E.  E.  Bliss,  and  Mr.  H.  W.  Magee,  for  the  appellant. 

Messrs.  Abbott,  Oliver  &  Showalter,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record  is,  whether  a  county 
clerk  who  has  once  executed  a  tax  deed  at  the  instance  of 
the  holder  of  the  certificate  of  purchase  at  a  tax  sale,  upon 
evidence  then  furnished  by  such  holder,  can  be  subsequently 
compelled,  by  mandamus,  to  execute  to  the  same  party  another 
tax  deed  under  the  same  certificate  of  purchase,  the  holder 
thereof  having  filed  with  the  clerk  additional  and  more  per- 
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feet  evidence  of  his  having  complied  with  the  law  in  respect 
to  giving  notice,  etc.,  since  the  execution  of  the  first  deed. 
Our  answer  must  be  in  the  negative.  It  is  true,  where  a 
clerk  has  himself  made  a  mistake  in  executing  a  tax  deed, 
whereby  it  is  rendered  inoperative  for  the  purpose  for  which 
it  was  intended,  he  may  subsequently  be  compelled,  by  man- 
damus, to  correct  his  mistake,  and,  of  course,  may  make  the 
correction  without  being  coerced  thereto  by  judgment  of  court. 
(Maxcy  v.  Clabaugh,  1  Gilm.  26.  And  to  the  same  effect  is 
McCready  v.  Sexton,  29  Iowa,  356.)  But  here  the  clerk  has 
made  no  mistake.  The  mistake  made  is  that  of  the  party 
applying  for  the  deed,  and  relates  to  proof  which  it  was  his 
duty  to  furnish  to  the  clerk,  and  which  he  assumed  to  furnish 
to  the  clerk,  before  applying  for  his  deed.  If  he  may  have 
mandamus  to  compel  the  clerk  to  make  a  new  deed  upon  his 
alleged  correction  of  one  mistake,  may  he  not  also  have  it  to 
compel  the  clerk  to  make  a  new  deed  upon  his  alleged  correc- 
tion of  another  mistake?  Where  is  it  to  end?  The  owner 
of  the  land  to  be  affected  is  not  before  us,  and  has  no  oppor- 
tunity to  be  heard  upon  this  question.  If  this  mandamus 
will  lie,  will  it  not  afford  a  precedent  whereby  purchasers  at 
tax  sales  may,  by  adroit  manipulation,  obtain  the  opinion  of 
the  court  upon  the  validity  of  a  given  title  before  the  land 
owner  has  any  opportunity  to  be  heard  ?  The  rule  is,  a  party 
applying  for  a  mandamus  must  show  a  clear,  legal  right  to 
have  the  thing  sought  by  it  to  be  done,  and  if  the  granting 
of  the  writ  will  do  the  party  applying  for  it  no  good,  it  will 
be  refused.  People  v.  Chicago  and  Alton  R.  R.  Co.  55  111. 
95 ;  Commissioners  of  Highways  v.  Bonker,  66  id.  339 ;  Peo- 
ple v.  City  of  Elgin,  id.  507;  People  v.  Klokke,  92  id.  134; 
People  ex  rel.  v.  Didaney,  96  id.  503 ;  People  ex  rel.  v.  John- 
son, 100  id.  537.  And  so  the  question  of  the  sufficiency  of 
the  deed  to  convey  the  title,  when  made  as  asked,  would 
always  be  a  pertinent  question  in  such  cases. 
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We  think  it  is  contrary  to  the  policy  of  the  law  that  man- 
damus should  issue  where  its  sole  purpose  and  effect  is,  as  it 
is  here,  to  relieve  from  the  consequences  of  the  mistakes  or 
omissions  of  the  party  applying  for  it. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  J.  Finucan  et  al. 

v. 
John  A.  J".  Kendig  et  al. 

Filed  at  Ottawa  March  6, 1884. 

1.  Voluntary  settlement — grounds  for  avoiding  it — mistake  in  omit- 
ting power  of  revocation — acquiescence  and  delay.  A  person  for  whom 
another  held  the  legal  title  to  lands,  upon  the  advice  of  counsel  procured  the 
property  to  be  conveyed  in  trust  for  the  benefit  of  himself  and  his  wife,  and 
the  survivor,  and  on  the  death  of  both,  the  same  to  be  conveyed  to  their  chil- 
dren or  descendants  per  stirpes.  After  the  lapse  of  twenty  years,  during 
which  time  the  disposition  so  made  had  been  acquiesced  in,  it  was  held  such 
deed  would  not  be  set  aside  on  the  ground  of  a  mistake  in  not  inserting  a 
power  of  revocation,  without  proof  of  that  fact  of  the  most  satisfactory  kind. 
The  evidence  in  this  case  was  held  not  sufficient. 

2.  Same — omission  of  power  of  revocation — and  the  want  of  advice  in 
respect  thereto— as  grounds  for  avoiding  the  settlement.  The  want  of  a 
power  of  revocation  in  a  voluntary  settlement,  or  the  want  of  advice  as  to  the 
insertion  of  such  a  power,  affords  no  ground,  in  equity,  for  the  donor  to  set 
aside  such  a  settlement,  but  the  same  is  only  a  circumstance  to  be  taken  into 
account  in  determining  upon  the  validity  of  the  settlement,  and  is  of  more 
or  less  weight,  according  to  the  facts  of  each  particular  case.  In  the  absence 
of  fraud,  undue  influence,  or  of  any  unfairness,  and  where  the  facts  and 
situation  of  the  parties  show  that  the  settlement  was  not  improvidently  made, 
it  will  not  be  set  aside  on  the  ground,  merely,  that  the  deed  creating  it  con- 
tains no  power  of  revocation. 

3.  Statute  of  Frauds — must  be  pleaded,  or  it  will  be  waived.  Where 
the  only  grounds  set  out  in  a  bill  to  set  aside  a  voluntary  settlement  by  a 
donor  for  his  wife  and  family,  are  mistake  in  drafting  the  deed,  absence  of  a 
power  of  revocation  and  of  any  advice  in  respect  thereto,  and  the  improvi- 


1884.]  Finucan  et  al.  v.  Kendig  et  at.  199 

Statement  of  the  case. 

dence  of  the  arrangement,  he  can  not  rely  upon  the  Statute  of  Frauds  as  a 
ground  to  avoid  the  same.  If  it  is  not  pleaded  in  some  way,  the  party,  by 
implication,  waives  the  objection  that  there  was  no  writing  signed  by  the 
beneficial  owner  directing  the  trust  deed. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 


The  original  bill  in  this  case  was  filed  by  Michael  Finucan, 
November  29,  1881,  in  the  Superior  Court  of  Cook  county, 
against  John  A.  Kendig,  Murray  F.  Tuley,  Joseph  N.  Barker, 
and  the  children  of  the  complainant,  praying  that  a  certain 
voluntary  deed  of  trust  made  by  the  complainant  may  be 
canceled,  or  that  it  may  be  reformed.  Pending  the  suit  the 
complainant  died  testate,  and  his  executors,  Thomas  J.  Finu- 
can and  James  L.  Cleary,  filed  a  supplemental  bill. 

The  original  bill  sets  out  that  on  the  1st  day  of  June,  1860, 
Michael  Finucan  was  the  owner  in  fee  of  lots  1  and  2,  in 
Hayne's  subdivision  of  lots  1  and  2  of  the  canal  trustees' 
subdivision  of  certain  blocks  in  Chicago,  and  on  that  day 
made  a  deed  of  said  lots  to  one  Joseph  Sexton ;  that  after- 
ward, Michael  0.  Shaughnessy,  having  a  judgment  against 
complainant,  filed  a  creditor's  bill  against  him,  in  which 
there  was  a  decree  subjecting  the  lots  to  sale  for  the  satis- 
faction of  the  judgment,  and  on  August  15,  1862,  a  master's 
sale  of  the  lots  under  the  decree  was  made  to  one  Eichard 
McCleavey,  and  a  certificate  of  purchase  delivered  to  him; 
that  about  the  1st  of  December,  1862,  while  acting  under 
the  advice  of  the  defendants  Tuley  &  Barker,  who  were  his 
attorneys,  complainant  delivered  to  said  Tuley  $220,  with 
which  to  purchase  from  McCleavey  the  said- certificate  of  pur- 
chase, and  complainant  being  ignorant,  and  somewhat  dissi- 
pated and  reckless  in  his  personal  habits,  was  advised  by  his 
said  attorney,  Tuley,  to  have  the  title  to  said  lots  so  arranged 
as  to  protect  complaiuant  and  his  wife  during  her  life,  to 
which  he  assented;  that  his  said  attorney  then  purchased 
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the  certificate  of  purchase  with  said  money,  and  caused  it  to 
be  assigned  by  McCleavey  to  Kendig,  who  occupied  a  part  of 
his  office,  and  on  December  1,  1863,  the  master  executed  a 
deed  of  the  lots  to  Kendig;  that  said  Tuley  then  directed 
Kendig  to  prepare  an  ordinary  deed  of  trust,  containing  a 
power  of  revocation,  conveying  the  lots  to  Tuley  &  Barker, 
in  trust  for  the  use  and  occupancy  of  Michael  Finucan,  and 
his  wife,  Bridget  Finucan,  and  upon  the  death  of  complain- 
ant, or  of  his  wife,  to  convey  the  lots  to  the  survivor,  and 
containing  certain  other  trusts,  and  gave  Kendig  a  form  to 
use  as  a  partial  guide  from  which  to  draft  the  deed,  and  ex- 
plained the  changes  to  be  made ;  that  Kendig  gave  the  form 
to  one  Bay,  then  a  clerk  in  his  office,  to  prepare  the  deed  as 
directed  by  Tuley,  and  that  on  December  5,  1863,  Day  pre- 
pared, and  Kendig  and  his  wife  executed,  the  deed  of  trust 
in  question,  which  purports  to  convey  the  lots,  by  Kendig  and 
his  wife,  to  Tuley  &  Barker,  and  the  survivor  of  them,  "in 
trust,  nevertheless,  for  the  following  uses  and  purposes,  viz : 

"1.  For  the  occupation  and  uses  of  Michael  Finucan,  and 
Bridget  Finucan,  his  wife,  and  for  the  occupation  and  use  of 
the  survivor  of  them  so  long  as  he  or  she  shall  live. 

"2.  In  the  event  of  the  said  Bridget  surviving  the  said 
Michael,  and  failing,  at  any  time  after  said  Michael's  death, 
to  occupy  said  real  estate  by  actual  residence  thereon,  then 
from  that  time  until  the  conveyance  to  the  children  of  said 
Bridget  and  said  Michael,  or  the  children  of  such  children, 
as  hereinafter  provided,  to  take  possession  of  and  have  said 
premises,  and  to  receive  the  rents  and  profits  thereof,  and  out 
of  the  same  to  keep  the  said  premises  in  repair  and  properly 
insured,  and  to  pay  all  taxes,  assessments  and  charges  that 
may  be  imposed  thereon,  and  to  pay  the  residue  of  such  rents 
and  profits  to  said  Bridget  Finucan,  upon  her  sole  and  sepa- 
rate receipt,  to  the  intent  and  purpose  that  she  may  enjoy  the 
same  free  from  any  control,  interference  or  liability  of  any  hus- 
band (that  she  may  have)  during  the  time  of  her  natural  life. 
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"3.  By  and  with  the  joint  consent  of  the  said  Michael  and 
Bridget,  to  raise  money  upon  said  premises,  by  way  of  trust 
deed,  mortgage,  or  other  deed  of  conveyance  ;  to  sell  the  same, 
and  with  the  said  Michael  and  Bridget's  joint  consent  to  make 
and  execute  bonds  and  notes  for  such  money,  deeds  of  trust, 
mortgages,  absolute  deeds  of  conveyance,  or  any  deeds  of 
conveyance  of  said  premises,  to  any  person  or  persons  whom- 
soever, that  may  be  necessary  to  raise  money  upon  said  prem- 
ises, by  way  of  mortgage  or  otherwise,  or  to  sell,  transfer  and 
convey  said  premises  ;  and  the  only  evidence  of  the  said  joint 
consent  of  said  Michael  and  the  said  Bridget  required  by  this 
third  section  of  this  deed,  shall  be  the  said  Michael  and 
Bridget  joining  in  the  execution  of  any  of  the  instruments  of 
writing  in  this  section  and  in  this  deed  mentioned. 

"4.  In  event  said  premises  shall  not  be  conveyed  by  abso- 
lute deed  in  accordance  with  foregoing  provisions,  then,  upon 
the  death  of  the  survivor  of  said  Michael  and  Bridget,  to 
convey  the  said  premises  in  fee  simple  to  the  children  of  the 
bodies  of  the  said  Michael  and  Bridget  Finucan  living  at  the 
time  of  the  death  of  the  longest  liver  of  them,  (said  Michael 
and  Bridget,)  or  to  the  children  of  such  children  lawfully 
begotten,  per  stirpes. " 

The  bill  further  states  that  Kendig  and  Day  neglected  to 
follow  the  instructions  given  by  said  Tuley,  and  negligently 
failed  to  insert  in  the  deed  the  usual  power  of  revocation,  and 
by  mistake  inserted  therein  the  first,  second  and  fourth  para- 
graphs contained  in  the  deed  defining  the  trusts ;  that  com- 
plainant's wife  died  October  7,  1879,  and  that  it  was  not 
until  1880  that  complainant  learned,  for  the  first  time,  of  the 
erroneous  paragraphs  and  provisions  in  the  deed;  that  he 
has  continuously  occupied  the  premises  as  a  homestead  since 
1859,  has  made  valuable  improvements  on  the  lots,  which  he 
would  not  have  made  had  he  known  of  the  provisions  of  the 
deed ;  that  the  deed  is  unreasonable  and  improvident,  and 
was  made  without  his  knowledge  or  consent,  and  that  he  was 
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never  advised  by  his  said  attorney,  or  any  one,  to  consent 
that  such  a  deed  be  made.  On  hearing,  upon  proofs  taken, 
the  bill  was  dismissed,  and  the  complainants  appealed  to  this 
court. 

Mr.  Frank  A.  Johnson,  and  Messrs.  Windes  &  Sullivan, 
for  the  appellants : 

That  a  voluntary  settlement  contains  no  power  of  tes- 
tamentary disposition  or  power  of  revocation,  but  conveys 
nearly  all  of  the  settler's  property  to  trustees,  out  of  his  con- 
trol, which  is  improvident,  and  when  he  is  not  advised  of  the 
contents  of  the  deed,  or  that  it  is  irrevocable,  and  it  is  not 
the  free,  voluntary  and  well  understood  act  of  his  mind,  may 
be  declared  void,  and  a  reconveyance  ordered,  counsel  cite 
many  authorities,  among  which  are :  Hill  on  Trustees,  (4th 
Am.  ed.)  84,  note  1 ;  Moore  v.  Vance,  9  Hare,  299  :  Noldred 
v.  Gilham,  1  P.  Wms.  576 ;  Griffiths  v.  Bobbins,  3  Mad.  Ch. 
105;  Hunter  v.  Atkins,  3  M.  &  K.  113;  Huguein  v.  Basely, 
14  Yes.  273;  Cooke  v.  Lamotte,  15  Beav.  234;  Houghton  v. 
Houghton,  id.  298;  Meadows  v.  Meadows,  16  id.  401;  Nancy 
v.  Williams,  22  id.  452;  Forshaw  v.  Welsby,  30  id.  243; 
Fullager  v.  Clark,  18  Ves.  4S1 ;  Blackie  v.  Clark,  15  Beav. 
452 ;  Nobday  v.  Peters,  28  id.  349 ;  Cobbitt  v.  Brock,  20  id. 
524 ;   Guarnsey  v.  Mundy,  24  N.  J.  Eq.  243. 

When  the  deliberate  intent  to  make  an  irrevocable  gift  does 
not  appear,  and  when  no  motive  for  such  a  gift  is  shown,  the 
absence  of  a  power  of  revocation  is  prima  facie  evidence  of  a 
mistake.  The  rule  is  the  same  when  the  motive  has  failed, 
as  was  the  case  in  Hastings  v.  Orde,  11  Sim.  205. 

It  is  the  duty  of  the  solicitor  who  prepares  the  settlement, 
to  see  that  the  irrevocable  nature  of  the  instrument  is  fully 
understood  by  the  settler.     May  on  Voluntary  Alienation,  452. 

The  children  have  no  special  claims.  Butherford  v.  Morris, 
77  111.  416  ;  Uhlich  v.  Muhlke,  61  id.  499  ;  Heuser  v.  Harris, 
42  id.  425 ;   Carwater  v.  Kimler,  43  id.  272. 
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The  trust  deed  from  Kendig  and  wife  to  Tuley  &  Barker  was 
made  by  mistake,  and  should,  for  that  reason,  be  reformed. 
The  parties  have  not  met  upon  a  material  point,  and  if  the 
parties  can  be  placed  in  statu  quo,  equity  will  correct  the  mis- 
take. 1  Story's  Eq.  Jur.  sees.  115,  162;  Wordenv.  Williams, 
24  111.  75  ;  Lindsay  v.  Davenport,  18  id.  381 ;  Carter  v.  Barnes, 
26  id.  456 ;  Hunter  v.  Bilyeu,  30  id.  246 ;  Mills  v.  Lockwood, 
42  id.  112. 

He  only  can  create  a  trust  who  has  the  legal  estate  in  the 
subject  of  that  trust.     2  Washburn  on  Eeal  Prop.  470,  *195. 

No  trust  in  this  case,  under  the  Statute  of  Frauds,  could 
be  created  by  Kendig,  who  only  held  in  trust  for  Finucan.  A 
writing,  to  declare  a  further  trust,  must  be  signed,  not  only 
by  the  trustees,  but  by  the  beneficial  owner.  Browne  on 
Statute  of  Frauds,  99 ;  Tiernay  v.  Wood,  19  Beav.  330 ; 
Adlington  v.  Cann,  3  Atk.  151 ;  Hill  on  Trustees,  *282,  317, 
509 ;  2  Story's  Eq.  Jur.  sec.  977. 

The  burden  of  proof  is  on  the  party  claiming  a  benefit 
under  a  voluntary  deed,  to  show  that  it  was  the  free,  volun- 
tary and  well  understood  act  of  the  grantor.  Kerr  on  Fraud 
and  Mistake,  151;  Griffiths  y.  Robbins,  3  Mad.  105;  Cooke 
v.  Lamotte,  15  Beav.  234;  Houghton  v.  Houghton,  id.  278; 
Meadows  v.  Meadows,  16  id.  401 ;  Phillipson  v.  Kerry,  32  id. 
638;  Sharp  v.  Leach,  31  id.  494;  Guarnsey  v.  Mundy,  24 
N.  J.  Eq.  243 ;  Lyon  v.  Home,  L.  K.  6  Eq.  655 ;  Coutts  v. 
Ackworth,  L.  B.  9  Eq.  44. 

Messrs.  Knickerbocker  &  Holdom,  for  the  appellees,  after 
reviewing  the  facts  in  detail,  contended  that  there  was  no 
mistake  in  the  deed  of  trust,  and  that  the  settlement  made 
was  a  provident  one,  under  all  the  circumstances,  and  a  pru- 
dent and  well  advised  act. 

After  reviewing  appellants'  authorities,  counsel  say,  the 
rigor  of  the  English  law  on  this  subject  has  not  been  sanc- 
tioned by  the  courts  of  this  country, — citing  Jenkins  et  al.  v. 
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Pye,  12  Pet.  241 ;  Eckert  v.  Gridley  et  al.  104  111.  306 ;  Kerr 
on  Fraud  and  Mistake,  434;  Villiers  v.  Beaumont,  1  Vern. 
100  ;  Bayle  v.  Newton,  id.  464 ;  Petre  v.  Espinasse,  2  M.  &  K. 
496. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

The  allegations  of  mistake  in  the  deed  of  trust  in  question, 
which  are  made  in  the  bill,  were  not  supported  by  proof.  The 
evidence  in  that  regard  rests  upon  the  testimony  of  Kendig. 
He  testifies  that  he  handed  to  Day  an  old  deed,  to  be  used  as 
a  form  in  the  drawing  of  the  deed  in  question,  with  two  or 
three  written  slips  of  paper  on  which  were  stated  terms  of 
grant  to  be  incorporated  in  the  deed,  and  that  Day  missed 
these  slips  of  paper  entirely,  and  drew  up  the  deed  in  ques- 
tion, which  was  wholly  contrary  to  the  instruction  or  mean- 
ing of  all  the  parties, — Michael  Finucan,  Tuley  and  himself ; 
that  instructions  were  certainly  given  Day  to  insert  in  the 
deed  a  power  of  revocation,  and  it  was  omitted  through  Day's 
carelessness ;  that  he  did  not  read  it  over  after  it  was  written 
by  Day,  and  he  fancies  Tuley  did  not ;  that  it  was  designed 
that  the  property  should  be  for  the  use  and  occupation  of 
Bridget  Finucan,  the  wife,  so  long  as  she  should  live,  and  if 
Michael  Finucan  should  survive  her,  to  be  conveyed  to  him 
in  fee  simple.  In  estimating  the  value  of  this  testimony, 
regard  is  to  be  had  to  the  distance  of  time  after  the  transac- 
tion when  it  is  given,  (nearly  twenty  years,)  and  the  situation 
of  the  witness  in  respect  to  the  matter.  Kendig,  although 
the  party  executing  the  deed  of  trust  as  donor,  was  a  mere 
medium  of  conveyance  of  the  property. 

At  the  request  of  Tuley,  the  attorney  of  Michael  Finucan, 
the  master's  deed  of  the  lots  was  made  to  Kendig,  in  order 
that  he  might  convey  as  to  be  requested.  He  had  but  a 
slight  acquaintance  with  Michael  Finucan,  and  never  had 
any  conversation  with  him  or  his  wife  in  respect  to  the  prop- 
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erty.  Judge  Tuley  says  that  he  had  conversations  with  Ken- 
dig  in  reference  to  the  matter,  but  has  no  recollection  of  a 
conversation  with  him  about  the  details  of  it ;  that  Kendig 
was  not  consulted  to  any  great  extent,  to  his  recollection; 
that  Kendig  was  a  very  young  lawyer  at  the  time,  and  he  did 
not  rely  very  much  on  his  assistance  or  advice.  The  mis- 
take testified  to  by  Kendig  is  in  Day  not  following  the  in- 
structions of  Tuley  in  drawing  the  deed.  Upon  this  point 
Judge  Tuley  himself  must  be  the  more  competent  witness. 
He  testifies  that  he  drew  the  original  draft  of  the  deed  of 
trust  in  question,  he  has  no  doubt,  and  gave  it  to  some  clerk 
in  the  office  to  copy,  and  thinks  the  copy  is  in  the  hand- 
writing of  Day ;  that  after  it  was  copied  he  must  have  looked 
it  over,  from  the  fact  that  he  finds  two  words  in  it  which  are 
in  his  handwriting.  This  is  quite  satisfactory  evidence  that 
he  did  revise  the  deed,  and  if  he  did  so,  we  are  satisfied  there 
could  not  have  been  in  it  the  mistake  testified  of  by  Kendig. 
Judge  Tuley  states  he  could  not  say  whether  there  is  anything 
in  this  deed  in  question  that  was  not  intended  to  have  a 
place  in  it.  Without  adverting  further  to  his  testimony  on 
this  point,  we  will  say,  that  taking  it  all  together,  to  our  minds 
it  satisfactorily  rebuts  all  evidence  of  the  alleged  mistake  in 
this  deed  of  trust. 

The  only  question  remaining  is,  whether  the  deed  was 
made  with  the  authority,  consent  and  knowledge  of  Michael 
Finucan.  Michael  Finucan  and  Kendig  testify  that  it  was 
intended  there  should  be  in  the  deed  a  power  of  revocation, 
and  that  on  the  death  of  the  wife,  Bridget  Finucan,  the  prop- 
erty should  be  conveyed  to  Michael  Finucan.  The  deed 
speaks  for  itself,  and  it  is  cogent  evidence  that  it  was  the 
instrument,  in  all  its  provisions,  intended  to  be  prepared. 
To  allow  one,  at  such  a  distance  of  time  as  in  this  case,  to 
overturn  a  solemnly  executed  deed,  made  by  his  request  and 
direction,  by  declaring  that  his  intention  was  different  from 
what  the  writing  expresses,  would  be  most  dangerous  to  the 
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security  of  instruments  of  writing.  The  evidence  in  this 
regard,  to  have  avail,  should  be  of  the  most  satisfactory 
kind. 

The  unimportant  connection  of  Kendig  with  the  transaction 
has  been  referred  to.  It  was  so  slight  that  he  may  almost  be 
said  to  have  had  nothing  to  do  with  the  making  of  the  deed. 
His  own  intention  in  the  matter  is  of  no  consequence,  as  his 
interest  in  the  property  was  merely  nominal.  Of  the  intention 
of  Michael  Finucan,  or  his  wife,  he  could  know  nothing  from 
conversation  with  them  upon  the  subject,  as  he  states  he  had 
none,  and  we  do  not  understand,  from  the  evidence,  he  got  any 
such  knowledge  from  overhearing  their  conversation.  Any 
knowledge  of  intention,  aside  from  his  own,  it  would  seem, 
must  have  been  derived  from  Judge  Tuley,  and  any  intention 
as  derived  from  him,  we  have  no  doubt,  was  carried  out  in 
the  deed. 

The  witness  Michael  Finucan,  in  view  of  the  present 
changed  condition  of  things,  may  see  that  the  provisions 
above  named,  of  a  power  of  revocation,  and  of  conveyance  to 
him  on  the  death  of  his  wife,  would  have  been  very  proper 
to  have  inserted  in  the  deed ;  that  they  ought  to  have  been 
inserted  in  it ;  that  were  he  to  make  such  a  deed  now,  he 
would  have  inserted  in  it  those  provisions ;  and  therefore  his 
mind  may  be  led  to  the  belief  that  it  was  the  intention  the 
deed  should  have  contained  those  provisions.  The  circum- 
stances of  the  transaction  shed  light  upon  what  was  the 
intention  and  object.  The  suggestion  to  have  the  property 
placed  in  trust  came  from  Judge  Tuley,  who  had  for  several 
years  been  the  trusted  attorney  and  adviser  of  Michael  Finu- 
can. The  latter,  through  his  bad  personal  habits,  had  become 
embarrassed  financially,  and  on  the  money  being  placed  in 
Judge  Tuley's  hands  for  the  redemption  of  the  lots  which 
had  been  sold  under  a  judgment  against  Finucan,  the  idea 
occurred  to  him  that  it  would  be  judicious  to  have  the  title 
so  placed  that  the  property  would  be  protected  from  the 
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consequences  of  Finucan's  personal  habits,  and  made  secure 
for  the  benefit  of  the  family  of  the  latter.  We  say  family, 
although  Finucan  disclaims  that  his  children  were  spoken  of 
or  in  contemplation.  The  proof  shows  that  Michael  Finucan 
carried  on  a  saloon,  and  his  wife  kept  a  boarding  house  on 
the  premises,  and  assisting  in  the  saloon ;  that  she  was  an 
extraordinary  woman  for  her  position  in  life,  and  hard  work- 
ing, intelligent,  and  very  saving;  that  their  joint  accumula- 
tions, contributed  to  by  herself,  probably,  as  much  as  by  her 
husband,  went  into  the  purchase  of  the  property,  and  the 
improvements  afterwards  made  upon  it.  This  is  mentioned, 
not  as  showing  that  she  had  any  legal  right  in  the  property, 
but  that  she  felt  an  interest  in  it,  and  would  naturally  desire  to 
have  sure  provision  made  for  herself  and  children.  She  took 
an  active  part  in  having  the  settlement  made,  and  consulted, 
together  with  her  husband,  with  Judge  Tuley  upon  the  subject. 
How  much  was  confided  to  the  latter  in  the  making  of  the 
deed,  appears  from  the  words  of  Michael  Finucan,  that  "in 
1863,  and  prior  to  and  since  that  time,  I  intrusted  the  whole 
of  my  matters  to  Judge  Tuley ;  didn't  do  anything  outside  of 
him ;  whatever  he  wanted  me  to  do  I  generally  clone ; "  and 
in  reference  to  the  transaction  in  question :  "He  told  me  to 
make  it  over  to  my  wife,  just  the  same  as  he  did.  I  told  him 
to  do  just  as  he  had  a  mind  to  with  it.  I  gave  him  consent- 
consent  in  this  way."  We  think,  from  the  evidence,  it  was 
left  with  Judge  Tuley  to  prepare  such  a  deed  as  he  thought 
would  be  proper  in  the  circumstances ;  that  there  was  the 
assent  of  Michael  Finucan  to  such  a  deed,  and  that  the  deed 
which  Judge  Tuley  prepared,  and  which  was  executed,  should 
be  taken  as  having  been  made  with  the  authority,  knowledge 
and  consent  of  Michael  Finucan.  Mrs.  Finucan,  no  doubt, 
exerted  an  influence  in  shaping  the  provisions  in  the  deed, 
and  we  think,  from  the  evidence,  the  provision  as  to  the 
children  was  intentionally  and  deliberately  inserted,  after 
consultation  with  both  Mr.  and  Mrs.  Finucan,  as  being  a 


208  Finucan  et  at.  v.  Kendig  et  aL  [March 

Opinion  of  the  Court. 

proper  one  to  make,  and  one  in  accordance  with  their  wishes, 
— and  the  same  with  all  the  other  provisions  which  appear 
in  the  deed. 

Appellants'  counsel  have,  in  their  argument,  gone  very 
elaborately  into  the  doctrine  of  the  court  of  chancery  on  the 
subject  of  voluntary  settlements,  in  the  particular  of  there 
being  the  absence  of  a  power  of  revocation  in  such  a  settle- 
ment, citing  very  many  English  authorities  upon  the  subject, 
in  some  of  which  may  be  found  remarks  going  quite  far  in 
the  direction  that  a  power  of  revocation  ought  to  be  inserted 
in  such  a  settlement,  or  the  settler  should  have  been  advised 
that  there  should  be  a  power  of  revocation  inserted  in  it ; 
but  we  think  the  conclusion  to  be  drawn  from  all  the  authori- 
ties is,  that  there  is  no  such  rule  that  the  want  of  a  power  of 
revocation  in  a  voluntary  settlement,  or  the  want  of  advice 
as  to  the  insertion  of  such  a  power,  will  afford  ground,  in 
equity,  for  the  donor  to  set  aside  such  a  settlement,  but  that 
the  same  is  a  circumstance,  and  a  circumstance  merely,  to 
be  taken  into  account  in  determining  upon  the  validity  of  the 
settlement,  and  of  more  or  less  weight,  according  to  the  facts 
of  each  particular  case.  See  Toker  v.  Toker,  3  DeG.  J.  &  S. 
487;  Hall  v.  Hall,  L.  E.  8  Ch.  App.  437;  Bill  v.  Cureton,  2 
Mylne  &  Keene,  503 ;  Petre  v.  Espinasse,  id.  496 ;  Kekewlch 
v.  Manning,  1  DeG.  M.  &  G.  176 ;  Jenkins  v.  Pye,  12  Pet. 
241. 

We  do  not  find  in  the  present  case,  outside  of  the  absence 
of  a  power  of  revocation,  and  of  advice  as  to  its  insertion,  any 
element  which  should  go  to  impeach  the  validity  of  the  deed. 
Moreover,  the  deed  here  does  contain  a  limited  power  of  revo- 
cation, in  providing  that  by  and  with  the  joint  consent  of 
Michael  and  Bridget  Finucan  the  property  might  be  mort- 
gaged, or  sold  and  conveyed.  The  lots,  at  the  time  of  the 
making  of  the  deed,  appear  to  have  been  worth  not  more  than 
$300  or  $400,  and  the  improvements  on  them,  consisting  of 
a  frame  building,  were  of  the  value  of  about  $400.     There 
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was  nothing  of  fraud,  undue  influence,  or  of  any  unfairness 
whatever  about  the  transaction.  There  was  no  improvidence 
in  the  arrangement,  but  it  appears  to  have  been  a  very  proper 
and  judicious  one  in  the  circumstances. 

It  is  remarked  upon  as  showing  the  improvidence  of  the 
deed,  that  since  the  making  of  it  Michael  Finucan  reformed 
from  his  former  bad  habits  ;  that  the  distribution  of  the  prop- 
erty among  the  children  now  would  not  be  just ;  that  two  of 
the  daughters  are  married  and  well  circumstanced,  and  stand 
in  no  need  of  any  of  the  property ;  that  two  of  the  children 
are  in  delicate  health,  and  need  more  than  an  equal  share 
with  the  rest,  and  that  it  was  needful,  at  the  time  of  the  filing 
of  the  bill,  that  Michael  Finucan  should  have  power  to  mort- 
gage the  lots  in  order  to  raise  money  to  erect  a  building  on 
lot  2,  to  bring  in  an  income  for  the  support  of  the  family. 
These  might  be  considerations  against  the  making  of  such  a 
deed  in  the  present  position  of  things,  but  the  deed,  as  to  its 
reasonableness,  must  be  judged  of  in  view  of  the  situation  at 
the  time  it  was  made.  In  Eckert  v.  Gridley,  104  111.  306, 
we  held  that  a  voluntary  settlement  upon  a  child  could  not 
be  revoked. 

A  further  point  is  made,  that  in  order  to  create  a  trust 
upon  a  trust  in  lands,  it  must  be  proved  by  a  writing  signed 
by  the  beneficial  owner,  and  that  there  is  here  no  declaration 
of  trust  by  a  writing  signed  by  Finucan.  However  this  may 
be,  it  is  enough  to  say  that  no  such  ground  for  the  avoidance 
of  the  deed  is  set  out  in  the  bill.  The  only  grounds  in  the 
bill  for  the  impeachment  of  the  deed  are,  mistake  in  the 
drafting  of  the  deed,  absence  of  a  power  of  revocation,  of 
any  advice  in  respect  thereto,  and  the  improvidence  of  the 
arrangement.  The  well  settled  rule  requires  that  one  who 
would  avoid  the  obligation  of  a  parol  contract  by  reason  of 
the  Statute  of  Frauds,  must  set  up  the  statute,  and  rely  upon 
it  by  pleading  in  some  way,  and  if  this  is  not  done,  he  thereby 
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impliedly  waives  the  objection  that  the  contract  was  not  in 
writing.     That  rule  applies  here. 

Upon  the  whole,  we  see  no  just  ground  for  setting  the. deed 
aside,  and  the  decree  dismissing  the  bill  must  be  affirmed. 

Decree  affirmed. 


Kebecca  C.  Stamposki 

v. 
Philiskey  E.  Stanley. 

Filed  at  Ottawa  March  6,  1884. 

1.  Taxation  and  tax  sales — entry  of  judgment — whether  prior  to  act 
of  1879 — as  affecting  the  right  to  interpose  objections.  On  application  for 
judgment  against  delinquent  lands  and  lots  at  the  June  term,  1879,  of  the 
county  court,  a  rule  was  entered  requiring  all  objections  to  be  filed  by  June 
16  of  that  year,  on  which  latter  day  judgment  by  default  was  ordered  in  all 
cases  in  which  no  objections  were  filed,  but  the  consideration  of  the  objec- 
tions to  the  other  lands  and  lots  was  not  concluded  until  after  July  1,  1879, 
when  a  general  judgment  was  entered  against  the  lands  and  lots,  except  those 
as  to  which  objections  were  sustained:  Held,  that  the  judgment  as  to  the 
lands  in  respect  of  which  no  objections  were  filed,  was  to  be  regarded  as 
having  been  rendered  on  June  16,  1879,  and  as  to  them  the  amendment  of 
section  221  of  the  Revenue  act  of  1879,  in  force  July  1,  1879,  in  respect  to  the 
conclusiveness  of  the  judgment  as  against  certain  objections,  did  not  apply. 

2.  Same — sale  of  several  lots  as  an  entire  tract.  Where  a  fraction  of 
lot  7,  and  lot  8,  were  both  assessed  as  one  tract  in  1878,  and  judgment  was 
obtained  against  the  same  before  July  1,  1879,  the  whole  tract  was  held  right- 
fully sold  for  the  taxes  of  1878,  and  to  redeem  from  such  sale  within  six 
months,  the  owner  was  required  to  pay  the  amount  of  the  bid,  with  twenty- 
five  per  cent  added  thereto. 

3.  Same — back  taxes — must  be  added  to  the  taxes  of  the  current  year, 
not  extended  separately.  The  sale  of  a  lot  for  the  "back  tax  and  forfeit- 
ures," extended  separately,  without  being  added  to  or  combined  with  any  tax 
for  the  current  year,  is  irregular,  and  no  penalty  of  twenty-five  per  cent  can 
be  demanded  on  a  redemption  from  such  sale. 

4.  The  only  lawful  mode  of  collecting  back  taxes  is  as  a  part  of  an  aggre- 
gate made  by  the  county  clerk  adding  the  back  tax  and  the  tax  for  the  current 
year  together.     It  is  only  the  back  tax  upon  "such  real  property"  as  has  been 
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valued  for  the  current  year  by  the  assessor,  which  is  to  be  added  to  the  back 
tax  "upon  such  real  property"  as  the  clerk  is  then  dealing  with  in  the  making 
up  of  tax  due  for  the  current  year. 

5.  There  is  no  authority  given  by  statute  to  the  court  to  render  judgment 
against  any  land  "for  back  tax  and  forfeitures,"  except  in  cases  where  such 
back  taxes  have  been  placed  in  the  collector's  warrant  by  the  county  clerk  by 
adding  the  same  to  the  amount  of  the  taxes  for  the  current  year  against  the 
same  property  as  that  forfeited,  and  when  such  back  taxes  are  made  upon  the 
warrant  a  part  of  an  aggregate  amount  so  added  together.  The  tax-payer 
is  not  required  to  search  the  books  in  more  than  one  place  for  the  taxes 
against  his  land,  when  no  cause  exists  for  placing  several  charges  in  different 
places,  nor  can  he  be  harassed  by  more  than  one  judgment  and  one  sale  of 
his  property. 

6.  Where  the  owner  has  procured  several  adjoining  lots  to  be  listed  as  an 
integer  for  the  current  year,  he  by  necessary  implication  consents  that  the 
sum  of  the  back  tax  and  forfeitures  for  each  lot  shall  be  brought  forward 
as  a  charge  upon  the  whole. 

7.  Same — redemption — in  case  lot  is  sold  twice  for  different  years'  taxes. 
Where  a  lot  is  forfeited  to  the  State  for  taxes,  and  the  amount  of  the  taxes  of 
that  year  is  not  added  to  the  next  year's  tax,  but  each  is  extended  separately, 
and  two  judgments  are  rendered  against  the  same  for  the  taxes  of  the  differ- 
ent years,  and  two  separate  sales  of  the  lot  are  made,  the  owner  will  have  the 
right  to  redeem  from  the  sale  for  taxes  of  the  last  year  by  paying  the  statu- 
tory penalty  to  the  purchaser,  and  from  the  sale  for  the  back  taxes  by  paying 
the  purchaser  the  amount  of  his  bid,  with  six  per  cent  interest  thereon  from 
the  day  of  sale. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  W.  H.  Barnum,  Judge,  presiding. 

Mrs.  Stamposki  (the  appellant)  in  1879  was  the  owner  and 
occupant,  and  for  many  years  had  been,  of  a  parcel  of  land 
in  Chicago,  consisting  of  a  strip  of  land  two  feet  wide,  adjoin- 
ing Wabash  avenue  on  the  west  side  of  the  street,  (described 
as  "west  half,  except  street,  of  lot  7,  in  Brown's  subdivision," 
etc.,)  and  of  lot  8,  in  the  same  subdivision,  which  adjoined 
lot  7  on  the  west  thereof.  This  parcel  of  land  was  inclosed 
with  a  fence,  and  was  occupied  as  one  property.  For  the 
taxes  for  1877  this  land  was  listed  separately,  as  two  tracts, 
and  for  the  taxes  for  that  year  each  tract  was  returned  as 


212  Stamposki  v.  Stanley.  [March 

Statement  of  the  case. 

delinquent,  and  judgment  went  against  each  for  sale  for  taxes 
and  costs,  and  at  the  tax  sale,  for  want  of  bidders,  was  struck 
off  as  forfeited  to  the  State,  thus :  "West  half  of  lot  7,  ex- 
cept street,  forfeited  for  $42.57;  lot  8,  forfeited  for  $489.33." 
In  preparing  the  list  of  lands  for  the  assessor,  for  the 
taxes  of  1878,  the  clerk  listed  this  property  as  one  property, 
and  the  assessor  valued  the  same  as  an  integer,  so  that  the 
assessor's  book,  when  returned  to  the  clerk  for  the  extension 
of  taxes  against  the  property,  stood  thus : 

"West  J  of  lot  7.  except  street,  and  )      Value, 
lot  8,  S      $3000." 

When  the  clerk  was  making  up  the  amount  of  tax  due  upon 
this  property,  he  extended  against  this  whole  property  so 
valued  as  an  integer,  the  taxes  for  1878,  (the  current  year,) 
amounting  in  all,  with  costs,  to  $168.79.  He  then  inserted 
above  the  line,  "for  taxes  for  the  current  year,"  a  new  line, 
thus:  "W.  -J,  except  street,  of  lot  7,"  and  extended  a  tax 
against  the  same,  on  that  line,  for  "back  tax  and  forfeit- 
ures," $42.57.  He  also,  at  the  same  time,  interlined  below 
the  line  in  which  taxes  for  the  current  year  were  extended, 
another  line,  thus  :  "Lot  8, "  and  extended  a  tax  against  the 
same,  on  that  line,  for  "back  tax  and  forfeitures,"  $489.33. 
In  this  condition  the  list,  duly  certified,  went  into  the  hands 
of  the  collector,  as  his  tax  warrant.  These  taxes  not  being 
paid,  the  warrant  came  into  the  hands  of  the  county  col- 
lector, and  these  lands,  in  this  form,  were  returned  as  delin- 
quent, and  such  proceedings  were  had  that  judgment  was 
rendered  upon  the  list,  so  that  one  judgment  was  rendered 
against  the  part  of  lot  7  for  $42.57,  for  "back  tax  and  forfeit- 
ures," and  another  judgment  against  the  entire  property, 
consisting  of  part  of  lot  7  and  all  of  lot  8,  for  $168.79,  for 
taxes  of  1878,  and  another  judgment  against  lot  8,  for  "back 
tax  and  forfeitures,"  for  $489.33.  Each  of  these  judgments 
embraced  costs.  The  taxes  and  costs  remaining  unpaid,  at 
the  tax  sale  three  separate  sales  were  made,  on  October  2, 
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1879,— the  part  of  lot  7  to  H.  Combs,  for  $42.59,  for  "back 
tax  and  forfeitures ; "  the  entire  property  for  $168.79,  taxes 
for  1878,  to  P.  E.  Stanley,  (the  appellee,)  and  lot  8,  in 
another  sale,  to  P.  E.  Stanley,  for  $489.33,  as  "back  tax  and 
forfeitures,"  and  a  separate  certificate  of  sale  was  issued 
upon  each  sale.  Combs  assigned  his  certificate  to  Stanley, 
and  from  that  sale  appellant  redeemed  the  part  of  lot  7,  pay- 
ing the  amount  of  the  bid  and  twenty-five  per  cent  thereon, — 
that  is,  $53.21.  In  less  than  six  months  from  the  date  of 
these  sales  appellant  offered  to  redeem  all  this  property  from 
the  two  last  sales,  and  by  her  agent  tendered  to  Stanley 
$725,  as  full  redemption  from  these  sales.  This  Stanley 
refused,  insisting  it  was  not  enough,  but  refused  to  state 
exactly  how  much  he  deemed  sufficient,  referring  her  agent 
to  the  county  clerk  to  ascertain  the  amount  required.  The 
agent  applied  at  the  clerk's  office  for  information,  but  failed 
to  get  any  satisfactory  information,  being  there  referred  to 
Stanley  for  information. 

On  March  23,  1880, — being  less  than  six  months  after  the 
date  of  the  sale, — appellant  filed  her  bill,  setting  out  sub- 
stantially the  above  facts,  claiming  that  her  redemption  was 
good,  and  asking  that  the  outstanding  certificates  of  sale  be 
canceled,  and  to  that  end  offering  to  pay  whatever  amount 
was  necessary  to  redeem,  to  be  determined  by  the  court. 
Appellee  answered,  insisting  the  amount  tendered  was  not 
enough.  The  suit  was  continued  from  time  to  time,  until 
more  than  two  years  from  the  date  of  the  sale,  and  after  this, 
appellant,  on  leave,  amended  her  bill,  and  after  this,  appellee 
answered  the  bill  as  amended,  and  in  that  answer  insisted 
that  the  redemption  tendered  was  not  sufficient,  and  claiming 
that  he  was  entitled  to  the  full  amount  of  his  bids  and  the 
penalties  provided  by  the  statute  in  such  cases.  On  hearing, 
the  court  dismissed  complainant's  bill  for  want  of  equity. 
She  appealed  to  the  Appellate  Court.  There  the  decree  was 
affirmed,  and  the  cause  comes  here  on  appeal,  upon  the  cer- 
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tificate  of  the  judges  of  the  Appellate  Court,  as  provided  in 
the  statute.     Other  facts  are  stated  in  the  opinion. 

Messrs.  Dent  &  Black,  for  the  appellant : 

It  is  only  in  case  of  appearance  and  defence  that  a  judg- 
ment against  land  for  taxes  is  conclusive.  Belleville  Nail  Co. 
v.  People,  98  111.  399;   Gage  v.  Bailey,  102  id.  14. 

The  amendment  of  1879,  to  section  224  of  the  Kevenue 
law,  should  not  be  held  to  apply  to  taxes  of  1878,  or  prior 
years.  But  in  point  of  fact  the  judgment  against  this  land 
was  rendered  on  June  16,  1879,  and  is  not  embraced  in  that 
amendment. 

Including  compound  interest  in  the  judgment  avoids  the 
tax  sale.  McLaughlin  v.  Thompson,  55  111.  249 ;  Cooley  on 
Taxation,  344;  Kimball  v.  Ballard,  19  Wis.  634;  Kemper  v. 
McClellan's  Lessees,  19  Ohio,  327. 

In  making  up  the  tax  warrant  the  clerk  had  no  right  to 
make  such  a  separation  of  the  back  taxes  from  the  current 
year's  tax  as  to  require  two  judgments  against  the  same 
property,  and  more  than  one  sale  thereof.  It  was  not  rea- 
sonable to  sell  this  property  three  times  at  the  same  sale 
under  the  same  judgment.  Shoemaker  v.  Lacey,  38  Iowa, 
277. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellee : 

The  amendment  passed  May  31,  1879,  to  section  224  of 
the  Kevenue  law,  is  applicable  to  the  judgment  on  which  the 
tax  sales  in  question  in  this  suit  took  place.  The  judgment 
of  the  county  court  was  on  August  21,  1879. 

The  judgment  under  which  the  sale  was  made  is  conclu- 
sive evidence  of  its  regularity  and  validity. 

Both  the  objections  now  urged  against  the  judgment,  viz: 
that  it  is  for  too  large  a  sum,  and  that  two  distinct  judgments 
were  rendered  against  the  same  land,  could  have  been  pre- 
sented as  a  defence  to  the  application  for  such  judgment, 
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and  the  parties  are  now  estopped  from  raising  these  objec- 
tions. 

That  it  is  competent  for  the  legislature  to  make  a  judg- 
ment rendered  upon  constructive  notice  by  publication,  final 
and  conclusive,  this  court  has  decided  by  repeated  adjudica- 
tions. Gage  v.  Parker,  103  111.  528 ;  People  v.  Brislin,  80  id. 
423;  LeJuner  v.  People,  id.  601;  Prout  v.  People,  83  id.  154; 
Andrews  v.  People,  id.  529. 

It  is  contended  by  counsel,  in  argument,  that  the  statute 
permits  the  judgment  to  be  impeached  if  it  includes  an  un- 
authorized charge.  This  is  a  mistake.  It  allows  the  judg- 
ment to  be  impeached  if  the  property  is  not  liable  to  the  tax 
sought  to  be  collected.  It  is  not  claimed  that  this  property 
was  exempt  from  any  taxes  whatever.  The  Illinois  cases 
cited  by  counsel  were  decided  upon  the  statute  as  it  stood 
before  the  amendment  to  the  Eevenue  law,  making  the  judg- 
ment conclusive. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  application  for  judgment  on  the  delinquent  list  em- 
bracing these  lands  was  made  at  the  June  term,  1879.  A 
rule  was  entered  requiring  all  objections  to  be  filed  by  June 
16,  1879.  As  to  these  and  other  lands  no  objections  were 
filed.  As  to  other  lands  objections  were  filed.  On  June  16, 
a  judgment  by  default  was  ordered  in  all  cases  wherein  no 
objections  were  filed,  and  the  consideration  of  the  objections, 
in  the  cases  where  objections  were  filed,  was  not  concluded 
until  after  July  1,  1879.  After  this,  and  after  objections  in 
some  cases  had  been  sustained,  a  general  judgment,  in  the 
form  provided  by  statute,  was  entered  against  ail  lands  in 
the  delinquent  list  as  to  which  no  objection  had  been  sus- 
tained by  the  court.  These  lands  were  embraced  in  that 
general  judgment. 

Appellee  insists  that  the  amendment  of  section  224  of  the 
Eevenue  act,  should  be  held  to  apply  to  these  judgments 
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against  these  lots,  because  this  final  judgment  was  not  en- 
tered until  after  July  1,  1879,  and  by  reason  of  such  amend- 
ment no  question  can  now  be  raised  to  such  judgments  which 
existed  before  the  judgment.  We  think  this  amendment  does 
not  apply  to  these  judgments.  They  were,  in  substance,  ren- 
dered June  16,  1879,  when  the  default  was  entered,  and  this 
was  before  the  amending  act  came  in  force.  This  judgment 
by  default,  on  June  16,  1879,  was,  in  substance,  a  judgment 
that  each  tract  in  the  delinquent  list,  to  the  sale  of  which  no 
objections  had  been  filed,  should  be  sold  for  the  amount 
claimed  in  the  delinquent  list.  This  judgment  embraced 
these  tracts.  Examining  the  sales  (from  which  the  privilege 
of  redeeming  is  sought)  in  the  light  of  the  statute  as  it  was 
when  the  judgments  were  rendered,  and  without  reference  to 
the  amendment  of  July  1,  1879,  we  see  no  valid  objection  to 
the  sale  of  the  whole  tract,  for  the  taxes  of  1878,  for  the  sum 
of  $168.79.  To  redeem  from  this  sale  on  March  17,  1880, 
when  the  tender  was  made,  appellant  was  required  to  pay  the 
amount  bid,  and  twenty-five  per  cent  added  thereto,  leaking 
$210.98|. 

As  to  the  sale  of  lot  8  separately,  for  the  "back  tax  and 
forfeitures"  extended  separately,  without  being  added  to  or 
combined  with  any  tax  for  the  current  year,  we  think  it  was 
irregular,  and  no  penalty  of  twenty-five  per  cent  can  be  de- 
manded on  account  of  such  sale.  The  only  authority  found 
in  our  statutes  for  selling  land  for  "back  tax  and  forfeitures," 
upon  an  extension  of  the  same  upon  the  tax  warrant,  is  con- 
tained in  sections  129  and  229  of  the  Eevenue  law.  Where 
real  estate  has  been  forfeited  to  the  State,  the  county  clerk 
is  authorized  by  section  129,  "when  he  is  making  up  the 
amount  of  tax  due  upon  such  real  property  for  the  current 
year,"  to  add  to  the  tax  of  the  current  year  "the  amount  of 
back  tax  *  *  *  remaining  due  upon  such  real  property, 
with  one  year's  interest,  at  ten  per  cent,  on  the  amount  of 
tax  due,  and  the  aggregate  amount,  so  added  together,  shall 
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be  collected  in  like  manner  as  the  tax  on  other  real  prop- 
erty for  that  year  may  be  collected."  Section  229  declares: 
"The  amounts  due  on  lands  and  lots  previously  forfeited  to 
the  State  *  *  *  shall  be  added  to  the  tax  of  the  current 
year,  *  *  *  and  the  amount  so  charged  shall  be  placed 
on  the  books,  collected,  and  paid  over  in  like  manner  as  other 
taxes.  Said  additions  and  sales  shall  be  continued  from 
year  to  year  until  the  taxes  on  said  'property  are  paid,  by  sale 
or  .otherwise." 

It  is  plain,  from  the  terms  of  these  sections,  that  the  back 
taxes  to  be  added  must  regularly  be  back  tax  against  the 
same  land,  precisely,  against  which  the  taxes  of  the  current 
year  are  being  extended,  and  that  the  only  regular  mode  by 
which  such  back  tax  can  be  placed  in  the  collector's  warrant 
by  the  clerk,  is  that  of  adding  the  same  to  the  taxes  of  the 
current  year,  and  the  only  lawful  authority  for  this  mode  of 
collection  of  such  back  tax  is,  as  a  part  of  an  aggregate  made 
by  the  county  clerk  adding  the  back  tax  and  the  tax  for  the 
current  year  together.  It  is  only  the  back  tax  upon  "such 
real  property"  as  has  been  valued  for  the  current  year  by  the 
assessor,  which  is  to  be  added,— the  back  tax  "upon  such  real 
property"  as  the  clerk  is  then  dealing  with  in  making  up  the 
amount  of  tax  due  for  the  current  year.  It  is  only  as  part 
of  the  aggregate  amount,  "so  added  together, "  that  such  back 
tax  is  authorized  by  this  statute  to  be  collected  in  this  way. 
There  is  no  authority  given  by  statute  to  the  court  to  render 
judgment  against  any  land  "for  back  tax  and  forfeitures," 
except  in  cases  where  such  back  taxes  have  been  placed  in 
the  collector's  warrant  by  the  county  clerk,  by  adding  the 
same  to  the  amount  of  the  taxes  for  the  current  year  against 
the  same  property  as  that  forfeited,  and  where  such  back 
taxes  are  made  upon  the  warrant  a  part  of  an  aggregate 
amount,  "so  added  together."  It  is  only  as  a  part  of  such 
aggregate  that  back  taxes  of  this  kind  are  authorized  by  the 
statute  to  be  collected  "as  other  taxes"  are  or  may  be  col- 
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lected.  This  is  not  a  matter  of  mere  form, — it  is  matter  of 
substance.  The  tax-payer  is  not  required  to  search  "the  tax 
books  in  more  than  one  place  for  the  taxes  against  his  land, 
where  no  cause  exists  for  placing  the  several  charges  in  dif- 
ferent places  upon  the  tax  books  and  tax  warrants.  The  tax- 
payer failing  to  pay  his  taxes,  is  not  to  be  harassed  by  more 
than  one  judgment  and  one  sale  of  his  property,  without  some 
necessity.  There  are  special  cases  provided  for  by  statute 
where  different  classes  of  taxes  may  be  collected  separately, 
but  this  is  not  such  a  case.  As  well  might  the  clerk,  in 
making  up  the  tax  list,  charge  the  same  property  with  county 
taxes  for  the  current  year  in  one  place,  and  in  another  place 
charge  the  same  property  with  the  State  taxes  for  the  same 
year,  and  thus  lay  the  foundation  for  separate  judgments 
and  separate  tax  sales,  when  the  law  provides  for  but  one 
judgment  and  one  sale  for  these  items,  in  an  aggregate. 

It  is  suggested  that  this  ruling  will  enable  an  owner  of  con- 
tiguous properties,  which  have  been  forfeited  separately  for 
back  taxes,  to  defeat  the  collection  of  the  same  by  demand- 
ing that  the  several  adjoining  tracts  be  listed  as  an  integer 
for  the  taxes  of  the  current  year.  We  think  not.  When  an 
owner,  in  such  case,  makes  such  demand,  he  by  necessary 
implication  asks  and  consents  that  the  sum  of  the  back  tax 
and  forfeitures  for  each  part  shall  be  brought  forward  as  a 
charge  upon  the  whole. 

The  listing  by  the  clerk,  of  lot  8  separately,  to  be  charged 
separately,  with  back  tax  and  forfeitures,  not  in  combination 
with  current  taxes,  and  not  as  a  part  of  an  aggregate  formed 
by  adding  the  two  classes  together,  was  so  irregular  upon  its 
face  as  to  render  the  sale  invalid,  and  no  penalty  of  twenty- 
five  per  cent  upon  the  amount  of  the  sale  for  back  taxes 
attached  to  the  same.  These  back  taxes,  however,  were  a 
charge  upon  lot  8,  and  by  the  payment  of  the  amount  of  his 
bid  on  that  lot  by  Stanley,  this  charge  in  favor  of  the  State 
was  discharged.     He  has,  therefore,  a  right  to  insist  that  the 
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owner  ought  not  to  be  allowed  to  redeem  from  the  sale  for 
the  taxes  for  1878,  without  refunding  to  him  (Stanley)  also 
the  money  paid  on  account  of  these  back  taxes  on  lot  8,  with 
six  per  cent  interest  thereon  from  the  clay  of  sale  until  the 
day  of  redemption.  This  amount,  on  March  17,  1880,  was 
$500.34.  This,  added  to  the  regular  redemption  money,  (say 
$211,)  made,  at  that  date,  $711.34, — the  full  redemption 
money.     The  tender  was  $725,  being  more  than  sufficient. 

It  is  the  opinion  of  the  court  that  it  was  error  in  the  trial 
court  to  dismiss  appellant's  bill.  The  judgment  of  affirmance 
by  the  Appellate  Court  is  therefore  reversed,  and  the  cause 
remanded,  that  the  decree  may  be  reversed  and  the  cause 
remanded,  with  directions  that  a  decree  be  entered  holding 
the  amount  tendered  for  redemption  by  appellant  to  be  ade- 
quate, and  ordering  the  certificates  of  sale  in  question  to  be 
canceled  upon  the  payment  by  appellant  of  the  sum  of  $725, 
with  interest  from  the  date  of  the  tender,  or  offer  to  pay  that 
amount,  within  a  time  to  be  limited  in  said  decree,  with  inter- 
est on  that  amount  from  the  day  of  entering  such  decree. 

Judgment  reversed. 


The  International  Bank  et  al. 

v. 
B.  E.  Jenkins,  Assignee,  et  al. 

Filed  at  Ottawa  March  6,  1884. 

1.  Appeal — only  from  final  judgment,  and  what  is  a  final  judgment 
in  the  Appellate  Court.  The  fact  that  a  decree  of  the  circuit  court  is  affirmed 
in  two  particulars,  and  reversed  in  all  other  respects,  without  any  direction 
to  the  circuit  court,  does  not  constitute  a  final  judgment  of  the  Appellate 
Court  from  which  an  appeal  or  writ  of  error  lies. 

2.  To  give  an  appeal  or  writ  of  error  from  or  to  the  circuit  court,  there 
must  be  a  final  disposition  of  the  whole  case  as  to  all  the  parties.  A  cause 
can  not  be  removed  to  a  higher  court  for  review  as  to  one  party  at  one  time, 
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and  as  to  another  party  at  another  time.  Hence  no  appeal  lies  from  an  order 
of  the  Appellate  Court  reversing  a  decree  of  the  circuit  court  in  part  and 
affirming  in  part,  when  the  judgment  of  the  Appellate  Court  is  not  such  that 
no  further  proceedings  can  be  had  in  the  court  below  except  to  carry  into 
effect  the  mandate  of  the  Appellate  Court. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county ;  the  Hon.  William  Brown,  Judge,  pre- 
siding. 

Messrs.  Bosenthal  &  Pence,  for  the  plaintiffs  in  error. 

Mr.  W.  T.  Burgess,  and  Mr.  A.  Crawford,  for  the  defend- 
ants in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  brought  by  Augustus  Bauer,  on  the  29th 
day  of  August,  1874,  against  Samuel  J.  Walker  and  others, 
to  foreclose  certain  trust  deeds  on  different  tracts  of  land  in 
Cook  county,  which  had  been  pledged  as  collateral  security 
for  the  payment  of  certain  notes  executed  by  Walker,  and 
payable  to  the  International  Bank,  for  moneys  loaned.  Vari- 
ous persons  who  had  an  interest  in  the  mortgaged  premises 
(in  all  about  one  hundred)  were  made  parties  defendant  to 
the  bill.  Among  others,  Williams  &  Thompson,  who  claimed 
to  have  purchased  a  part  of  the  mortgaged  property,  known 
as  block  28,  were  made  defendants  to  the  bill.  Miller  &  Lei- 
benstein,  who  held  a  trust  deed  on  a  certain  other  part  of  the 
mortgaged  premises,  were  also  made  defendants.  They  filed 
a  cross-bill  to  foreclose  a  trust  deed  held  by  them,  and  made 
Bussell  M.  Larned,  who  claimed  to  own  the  premises  de- 
scribed in  the  trust  deed,  a  party  thereto.  Walker  put  in  an 
answer  to  the  bill,  in  which  he  set  up  various  transactions 
between  him  and  the  bank,  and  divers  loans  of  money  by  the 
bank  to  him,  and  that  all  of  the  loans  were  at  usurious  rates 
of  interest,  and  that  the  assignment  of  the  notes  to  Bauer 
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was  not  made  in  good  faith,  but  to  cover  up  such  usurious 
interest ;  that  Bauer  was  a  stockholder  in  the  bank,  and  had 
notice  of  the  usurious  dealings.  Walker  called  for  an  account- 
ing between  him  and  the  bank,  and  that  all  usurious  payments 
should  be  allowed,  which,  if  done,  would,  as  he  claimed,  pay 
all  the  notes  held  by  the  bank,  Bauer,  or  any  other  person 
under  the  bank.  Walker  also  filed  a  cross-bill.  Most  of  the 
other  defendants  put  in  answers  to  the  bill,  and  the  court, 
on  the  hearing,  on  the  pleadings  and  evidence,  entered  an  in- 
terlocutory decree,  in  which  it  was,  among  other  things,  found 
that  neither  Walker  nor  any  of  the  other  parties  are  entitled 
to  any  set-off  or  deduction  to  any  of  the  principal  notes  on 
the  ground  of  usury,  and  the  master,  to  whom  the  cause  was 
referred  to  state  the  account,  was  directed  not  to  consider  the 
question  of  usurious  payments  of  interest  upon  any  of  the 
notes.  After  the  coming  in  of  the  report  of  the  master,  and 
on  the  25th  day  of  April,  1878,  a  final  decree  was  rendered 
granting  relief  upon  the  original  bill  of  Bauer  as  to  all 
property  embraced  in  it.  The  court,  however,  held  that  the 
$15,000  note  and  trust  deed  on  block  28  had  been  released, 
and  were  no  longer  a  lien,  and  that  neither  Bauer,  Kohn  & 
Bros.,  nor  the  bank,  had  any  interest  in  said  block,  and  the 
bill  was  dismissed  as  to  this  block.  The  court  also  dismissed 
the  cross-bill  of  Miller  &  Leibenstein,  in  which  they  sought 
to  foreclose  a  trust  deed  on  a  tract  of  land  claimed  by  Bussell 
M.  Larned,  holding  that  the  tract  so  claimed  by  Larned  had 
been  released  from  the  trust  deed. 

On  April  26,  1878,  Walker  filed  his  petition  to  be  adjudged 
a  bankrupt.  After  he  was  adjudged  a  bankrupt,  and  on  June 
18,  1878,  he  sued  out  from  the  Appellate  Court  a  writ  of  error 
to  reverse  the  decree  of  the  circuit  court  which  had  been  ren- 
dered in  the  case  of  Bauer  v.  Walker  et  al.  On  the  18th  day 
of  October,  1879,  Bauer  and  others  filed  a  plea  in  bar  of  the 
writ  of  error,  claiming  that  Walker  had  no  right  to  sue  out 
or  prosecute  a  writ  of  error,  after  he  was  adjudged  a  bank- 
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rupt,  to  reverse  a  decree  rendered  before  he  was  a  bankrupt. 
After  this  plea  was  filed,  Jenkins,  assignee  of  Walker,  entered 
a  motion  in  the  Appellate  Court  to  substitute  the  assignee  in 
place  of  Walker,  with  leave  to  prosecute  the  writ  of  error. 
This  motion  the  court  allowed.  On  the  14th  day  of  June, 
1881,  the  Appellate  Court  rendered  a  judgment  in  the  cause, 
in  which  the  decree  of  the  circuit  court  was  affirmed  as  to 
block  28,  which  was  claimed  by  Williams  &  Thompson,  and 
also  affirmed  the  decree  as  to  the  Larned  tract.  Every  other 
portion  of  the  decree  was  reversed,  and  the  cause  remanded. 
From  this  judgment  Miller  &  Leibenstein  appealed  to  this 
court,  and  the  judgment  of  the  Appellate  Court  as  to  the 
Larned  tract  was  reversed,  and  the  cause  remanded.  [Miller 
v.  Larned,  103  111.  562.)  After  the  decision  was  announced 
in  the  case  last  cited,  this  writ  of  error  was  sued  out  by  the 
International  Bank  and  Augustus  Bauer,  to  reverse  the  deci- 
sion of  the  Appellate  Court  rendered  on  the  14th  day  of  June, 
1881. 

Several  motions  have  been  entered  by  different  parties  to 
dismiss  this  writ  of  error,  some  of  them  upon  one  ground,  and 
some  on  another.  The  defendant  in  error  Jenkins,  assignee 
o£  Walker,  predicates  his  motion  to  dismiss  on  the  ground, 
mainly,  that  the  judgment  of  the  Appellate  Court  sought  to 
be  reversed  is  not  a  final  judgment.  This  case  involves  large 
and  conflicting  interests,  and  it  is  highly  important  to  all 
concerned  that  when  a  decision  is  made  in  the  case  in  the 
court  of  last  resort,  the  case  should  be  in  such  a  situation 
that  the  rights  of  all  parties  in  interest  could  be  considered, 
passed  upon,  and  settled  by  that  decision.  The  question, 
however,  whether  this  writ  of  error  will  lie,  depends  upon 
whether  it  is  authorized  by  the  statute. 

Section  90  of  the  Practice  act,  which  is  the  statute  under 
which  the  writ  of  error  was  sued  out,  provides  :  "In  all  crim- 
inal cases,  and  in  all  cases  where  a  franchise,  or  freehold, 
or  the  validity  of  a  statute  is  involved,  and  in  all  other  cases 
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where  the  sum  or  value  of  the  controversy  shall  exceed  $1000, 
exclusive  of  costs,  which  shall  be  heard  in  any  of  the  Appel- 
late Courts,  upon  errors  assigned,  if  the  judgment  of  the  Ap- 
pellate Court  be  that  the  order,  judgment  or  decree  of  the 
court  below  be  affirmed ;  or  if  final  judgment  or  decree  be 
rendered  therein  in  the  Appellate  Court ;  or  if  the  judgment, 
order,  or  decree  of  the  Appellate  Court  be  such  that  no  further 
proceedings  can  be  had  in  the  court  below  except  to  carry 
into  effect  the  mandate  of  the  Appellate  Court,  any  party  to 
such  cause  shall  be  permitted  to  remove  the  same  to  the  Su- 
preme Court,  by  appeal  or  writ  of  error. "  It  will  be  observed 
that  there  are  three  contingencies  named  in  the  statute,  under 
either  of  which  an  appeal  or  writ  of  error  will  lie,  and  only 
three.  Have  either  of  these  contingencies  named  in  the  stat- 
ute arisen  in  this  case  ?  An  examination  of  the  record  con- 
taining the  judgment  of  the  Appellate  Court  will  show  that 
they  have  not.  The  judgment  of  the  Appellate  Court,  as 
appears  from  the  record,  is,  that  the  decree  of  the  circuit 
court,  so  far  as  it  relates  to  the  deed  of  trust  executed  by 
Samuel  J.  Walker  and  wife  to  Francis  A.  Hoffman,  convey- 
ing block  28,  and  to  the  deed  of  trust  executed  by  William 
Hansbrough  to  John  G.  Kogers,  conveying  the  east  half  of 
the  north-west  quarter  of  section  4,  town  38,  range  13,  in 
Cook  county,  be  affirmed.  In  all  other  respects  the  decree 
of  the  circuit  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings.  Here  the  judgment  or  decree  of  the 
circuit  court  was  not  affirmed,  nor  was  a  final  judgment  en- 
tered in  the  Appellate  Court,  nor  was  the  judgment  of  the 
Appellate  Court  such  that  no  further  proceedings  can  be  had 
in  the  court  below  except  to  carry  into  effect  the  mandate  of 
the  Appellate  Court.  It  is  apparent  that  the  case  falls  within 
no  provision  of  the  statute  which  authorizes  an  appeal  or 
writ  of  error. 

In  Buck  v.  Hamilton  County,  99  111.  507,  the  statute  which 
authorizes  an  appeal  or  writ  of  error  was  considered,  and  it 
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was  expressly  ruled  that  where  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded,  no  appeal  lies 
from  the  Appellate  to  the  Supreme  Court,  as  such  judgment 
is  in  no  sense  final.  In  Thompson  v.  Follansbee,  55  111.  427, 
where,  on  demurrer,  a  bill  was  dismissed  as  to  a  part  of  the 
defendants,  it  was  held  that  a  writ  of  error  would  not  lie. 
In  the  decision  of  the  case  it  is  there  said :  "It  is  a  well 
settled  rule  that  a  writ  of  error  will  not  lie  except  to  a  final 
order  of  court.  If  the  bill  is  dismissed  as  to  one  or  more  par- 
ties, the  complainant  can  not  prosecute  a  writ  of  error  until 
there  has  been  a  final  disposition  of  the  case  as  to  all  other 
parties.  A  cause  can  not  be  reviewed  as  to  one  party  at  one 
time,  and  as  to  another  party  at  another  time."  See,  also, 
Moore  v.  Robbins,  18  Wall.  588. 

The  mere  fact  that  the  decree  of  the  circuit  court  was 
affirmed  in  two  particulars,  when  it  was  reversed  in  all  other 
respects,  did  by  no  means  constitute  a  final  judgment  of  the 
Appellate  Court.  The  main  part  of  the  decree  was  reversed, 
and  the  cause  was  remanded  for  another  hearing,  but  whether 
the  larger  or  smaller  portion  of  the  decree  was  reversed  was 
a  question  of  no  moment.  It  is  enough  that  the  statute  has 
not  authorized  an  appeal  or  writ  of  error  where  a  decree  may 
be  reversed  in  part  and  affirmed  in  part.  Where  the  cause 
is  remanded  for  another  trial  on  the  merits,  for  a  trial  ale  novo, 
an  appeal  or  writ  of  error  will  not  lie  under  our  statute, 
although  the  decree  may  have  been  affirmed  as  respects  some 
of  its  provisions.  Should  it  turn  out  on  the  next  trial  of  this 
cause  in  the  circuit  court,  on  the  merits,  that  Walker  is  not 
indebted  on  any  of  the  trust  deeds  which  the  bill  was  brought 
to  foreclose,  that  would  end  all  ■  controversy  in  regard  to 
the  rights  of  purchasers  under  Walker,  such  as  Williams  & 
Thompson,  hence  the  fallacy  of  the  attempt  to  force  a  decision 
on  this  branch  of  the  case  until  there  shall  have  been  a  final 
decision  of  the  whole  case.  We  are  of  opinion,  however,  that 
it  would  have  been  a  better  practice  if  the  Appellate  Court 
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had  reversed  with  directions  to  the  circuit  court  to  dismiss 
as  to  Williams  &  Thompson  on  the  final  hearing,  rather  than 
affirm  that  part  of  the  decree.  But  we  will  regard  the  order 
of  affirmance  in  effect  as  an  order  directing  the  circuit  court 
to  dismiss  as  to  block  28  on  the  final  hearing. 
The  writ  of  error  will  be  dismissed. 

Writ  of  error  dismissed. 


Arthur  C.  Weaver  et  al. 

v. 
Ernestine  Weaver. 

Filed  at  Ottawa  November  20,  1883. 

1.  Contract — there  must  be  mutuality.  It  is  a  rule  of  general  appli- 
cation that  a  contract  between  parties  sui  juris  must  be  mutual, — that  is,  if 
either  is  bound  both  will  be  bound. 

2.  "Widow's  award — of  the  widow's  rights  in  respect  thereto — power  of 
disposal.  After  a  widow's  rights  in  respect  to  what  is  termed  the  "widow's 
award,"  have  once  accrued  to  her  by  the  death  of  her  husband,  she  may 
exchange  the  specific  articles  of  property  awarded  to  her  by  the  statute,  or 
she  may  release  her  right  to  them  altogether,  or  dispose  of  it  the  same  as  of 
any  other  property  of  which  she  is  the  absolute  owner. 

3.  Same — waiver  by  ante-nuptial  agreement,  and  acceptance  under  it. 
A  widow  having  a  family  consisting  in  part  of  the  decedent's  children,  is 
entitled  to  her  award  out  of  the  personal  estate,  notwithstanding  there  is  an 
outstanding  ante-nuptial  executory  contract  by  which  she  has  agreed  to  accept 
a  certain  sum  of  money,  or  something  else  in  lieu  of  it, — in  other  words,  so 
long  as  such  contract  remains  executory  she  may  repudiate  it. 

4.  But  where  an  ante-nuptial  contract  is  fairly  made  and  entered  into,  and 
the  intended  wife  is  not  imposed  on  or  overreached,  whereby,  in  considera- 
tion of  a  certain  sum  of  money  directed  to  be  paid  to  her  on  the  husband's 
death,  she  releases  and  relinquishes  all  rights,  interest  or  claims  she  might 
otherwise  have  had  in  his  estate,  either  as  heir,  widow  or  otherwise,  and  after 
his  decease,  without  any  fraud  or  imposition,  accepts  and  receives  from  the 
husband's  executors  such  sum  of  money  in  lieu  of  all  her  claims  upon  the 
estate,  this  will  bar  any  claim,  under  the  statute,  to  a  widow's  award,  and  her 
right  by  such  acceptance  to  repudiate  the  contract  will  no  longer  exist.     By 

15—109  III. 
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such  acceptance  the  widow  will  be  estopped  from  asserting  any  claim  to  such 
award,  whether  there  are  any  children  of  her  husband  remaining  with  her  as 
a  part  of  her  family  or  not.  What  is  said  in  Phelps  v.  Phelps,  72  111.  545, 
in  regard  to  the  power  of  the  widow  to  dispose  of  her  award,  is  not  to  be 
understood  as  opposed  to  the  doctrine  here  laid  down. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Wm.  H.  Barnum,  Judge,  presiding. 

Ernestine  Weaver,  widow  of  Daniel  Weaver,  lately  of  Chi- 
cago, deceased,  on  the  3d  day  of  November,  1881,  filed  in  the 
probate  court  of  Cook  county  a  petition,  praying  that  her 
award  as  widow  be  set  off  and  assigned  to  her  out  of  his 
estate.  The  probate  court  refused  to  allow  the  petition,  and 
entered  an  order  dismissing  the  same,  from  which  order  she 
appealed  to  the  circuit  court,  where  the  matter  was  heard 
de  novo,  resulting  in  an  order  allowing  the  petition,  which, 
on  appeal  by  Weaver's  executors,  (the  appellants  here,)  was 
affirmed  by  the  Appellate  Court  for  the  First  District,  and 
the  executors  bring  the  case  here  for  review. 

The  petition  alleges  that  the  petitioner  "is  the  widow  of 
Daniel  Weaver,  deceased;  that  she  formerly  lived  in  New 
Orleans,  Louisiana ;  that  Daniel  Weaver  resided  in  Chicago, 
Illinois,  in  1877,  having  also  formerly  resided  in  the  State  of 
Louisiana  for  some  time,  and  been  engaged  in  business  there ; 
that  he  was  familiar  with  the  laws  of  Louisiana ;  that  being 
about  to  marry,  he  and  the  petitioner  entered  into  a  certain 
agreement  prior  thereto,  at  New  Orleans,  as  per  copy  attached 
to  petition,  and  made  part  thereof;  that  said  marriage  was 
duly  had  on  June  2,  1877,  and  petitioner  removed  with  her 
said  husband  to  Illinois  at  once,  and  there  resided  until  his 
death,  on  July  24,  1881 ;  that  at  the  time  of  said  marriage 
petitioner  had  one  female  child  by  a  former  marriage,  then 
about  eight  years  of  age,  who  then  lived,  and  still  lives,  with 
petitioner,  and  that  petitioner  had  no  property  of  her  own ; 
that  Daniel  Weaver  died  seized  of  a  large  property,  situate 
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mostly  in  said  county  of  Cook,  and  leaving  a  will,  now  duly 
probated  in  said  probate  court,  to  which  reference  is  had ; 
that  said  deceased  left  him  surviving  petitioner,  (his  widow,) 
John  Weaver,  Arthur  Weaver,  and  Mrs.  Ella  Lewis,  his 
adult  children  by  a  former  marriage,  who  are  made  execu- 
tors ;  that  she  was  recently  for  the  first  time  informed  of  the 
statutory  provision  of  Illinois  for  widow's  awards  ;  that  Louis- 
iana has  no  such  provision,  and  that  she  executed  said  ante- 
nuptial contract  in  ignorance  of  such  a  provision,  and  did 
not  intend  to  waive  her  rights  thereto  by  said  marriage  con- 
tract ;  she  therefore  prays  for  appointment  of  appraisers  to 
set  off  her  award. " 

The  ante-nuptial  agreement,  dated  June  1,  1877,  between 
Daniel  Weaver  and  petitioner,  sets  out  the  intended  marriage 
of  the  parties ;  that  said  Weaver  is  possessed  of  considerable 
property,  and  is  desirous  of  making  some  fit  and  suitable 
provision  for  the  support  and  maintenance  of  petitioner,  after 
his  death,  in  case  he  does  not  survive  her,  and  then  proceeds 
as  follows:  "Now,  therefore,  in  consideration  of  the  prem- 
ises, and  of  one  dollar  in  hand  paid  by  the  said  party  of  the 
second  part,  (Ernestine  Weaver,)  to  him,  the  said  party  of 
the  first  part,  (Daniel  Weaver,)  the  receipt  whereof  is  hereby 
acknowledged,  and  in  consideration  of  the  covenants  and 
agreements  of  said,  party  of  the  second  part,  hereinafter  set 
forth  and  contained,  the  said  party  of  the  first  part,  for  him- 
self, his  heirs  and  personal  representatives,  hereby  covenants, 
bargains  and  agrees  to  and  with  the  said  party  of  the  second 
part,  her  heirs  and  personal  representatives,  that  in  the 
event  of  his  death,  leaving  her,  the  said  Ernestine  Hill,  (now 
Weaver,)  him  surviving,  as  his  widow,  there  shall  be  paid  to 
her  out  of  his  estate,  to  be  in  lieu  of  all  her  claims,  whether 
as  his  widow,  heir,  or  otherwise,  of  whatsoever  name  or  kind, 
and  in  lieu  of  her  dower  or  widow's  portion  of,  in  or  to  his 
estate,  real,  personal  or  mixed,  and  in  full  and  absolute  dis- 
charge of  any  and  all  such  claim,  right  or  interest  of,  in  and 
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to  his  said  estate,  the  sum  of  twelve  thousand  (12,000)  dol- 
lars, to  be  paid  to  her  by  his  executors  or  administrators,  at 
the  time  and  in  the  manner  following,  namely:  $2000  to  be 
paid  to  her  within  ten  days  after  the  executors  or  adminis- 
trators shall  be  qualified  to  act  as  such,  and  the  balance  of 
said  sum,  (i.  e.,  $10,000,)  in  two  equal  installments,  of  $5000 
each,  to  be  paid,  respectively,  in  three  and  six  months  from 
and  after  their  being  so  qualified,  and  the  receipts  thereof  shall 
be  sufficient  vouchers  to  his  said  executors  or  administrators 
for  such  disbursements.  And  the  said  party  of  the  second 
part,  for  herself,  her  heirs,  executors  and  administrators,  doth 
covenant  and  agree  to  and  with  the  said  party  of  the  first 
part,  his  heirs  and  personal  representatives,  that  in  consid- 
eration of  the  covenants  and  agreements  aforesaid  of  the 
said  party  of  the  first  part,  and  of  the  provision  thereby 
made  for  her  use  and  benefit,  she  will,  and  for  the  consider- 
ation aforesaid  she  does,  hereby  forever  relinquish,  release 
and  discharge  all  claim,  right  or  interest,  of  every  name, 
kind  or  nature,  whether  present,  in  expectancy,  or  otherwise, 
whether  for  dower  or  as  his  heir,  in  the  estate  of  the  said 
party  of  the  first  part,  whether  possessed  or  owned  by  him 
at  the  time  of  their  marriage,  or  acquired  by  him  subsequent 
thereto,  and  that  she  will  receive  and  accept  the  aforesaid 
sum  or  sums  of  money  in  lieu  of,  and  in  full  satisfaction  and 
discharge  of,  any  and  all  such  claims,  rights  or  interests  in 
the  said  estate  of  the  said  party  of  the  first  part,  and  that 
she  will,  at  any  and  all  times  after  their  said  marriage,  upon 
the  request  of  the  said  party  of  the  first  part,  duly  execute 
and  acknowledge  any  and  all  such  deeds  of  conveyance, 
mortgages,  trust  deeds,  releases,  acquittances,  or  other  in- 
struments in  writing  as  may  be  necessary  and  proper  for  the 
conveying,  releasing,  satisfying  or  discharging  any  and  all 
her  interest,  right,  title  or  claim,  whether  as  owner,  heir,  or 
otherwise,  of,  in  and  to  the  estate,  real,  personal  or  mixed, 
of  the  said  party  of  the  first  part,  whenever  and  however  the 
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same  may  be  situated.  The  true  intent,  object  and  meaning 
of  these  presents  is  to  settle  upon  the  said  party  of  the  sec- 
ond part  a  sum  in  gross,  being  the  sum  herein  first  above 
mentioned,  to  stand  and  to  be,  in  substance,  for  and  in  lieu 
of  all  claims  to  or  interest  in  the  estate  of  said  party  of  the 
first  part  which  said  party  of  the  second  part  would  or  might 
have  in  case  this  agreement,  and  the  covenants  herein  con- 
tained, were  not  made  or  entered  into." 

This  agreement  was  duly  signed  and  sealed  by  the  parties, 
and  formally  acknowledged  by  them  on  the  same  day,  in 
the  city  of  New  Orleans,  Louisiana,  where  it  was  executed. 
The  answer  to  the  petition  admits  the  material  facts  therein 
charged;  shows  that  Weaver  had  two  other  children  by  a 
former  marriage,  not  named  in  the  petition ;  that  he  had  no 
children  by  petitioner,  and  that  all  the  children  by  his  former 
wife  were  adults,  and  that  but  one  of  them  constituted  a  part 
of  his  family  at  the  time  of  his  death,  and  denies  he  was 
familiar  with  the  laws  of  Louisiana. 

For  the  purposes  of  the  hearing,  and  the  decision  to  be  ren- 
dered in  this  case,  it  was  stipulated  as  follows :  First,  that 
all  the  conditions  of  said  ante-nuptial  contract  have  been  fully 
performed  by  said  executors  ;  second,  that  there  were  no  chil- 
dren born  of  the  marriage  between  said  Daniel  Weaver  and 
said  petitioner ;  third,  that  the  children  of  said  Daniel  Weaver 
by  his  former  marriage  were  all  of  age  prior  to  his  decease, 
and  only  one  of  them,  (i.  e.,  the  said  Arthur  C.  Weaver,)  re- 
sided with  him  at  the  time  of  his  decease ;  and  fourth,  that 
Zemma  Hill,  the  female  child  referred  to  in  said  petition,  is 
a  daughter  of  petitioner,  aged  as  stated  in  the  petition,  and 
resided  with  Daniel  Weaver  from  the  time  of  petitioner's 
marriage  with  him,  to  his  death.  Also,  that  petitioner,  if 
examined  as  a  witness  in  the  case,  would  testify  that  at  the 
time  she  signed  said  ante-nuptial  agreement  she  was  ignor- 
ant of  the  laws  of  Illinois  in  reference  to  widow's  award, — 
this  admission  being  made  subject  to  all  objections  which 
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might  be  urged  to  the  testimony  of  the  petitioner  if  examined 
as  a  witness  in  the  case ;  and  also  that  the  amount  in  contro- 
versy in  this  proceeding  exceeds  $1000,  exclusive  of  costs. 

Mr.  C.  C.  Kohlsaat,  for  the  appellants : 

The  cases  holding  that  a  widow  is  not  barred  from  her  spe- 
cific award  by  an  ante-nuptial  contract,  are  based  upon  the 
fact  that  the  children  of  the  deceased  husband  have  rights 
in  the  same.  Strawn  v.  Strawn,  53  111.  263 ;  Eecht  v.  Kelly, 
82  id.  147 ;  McGee  et  al.  v.  McGee  et  al.  91  id.  548 ;  McMa- 
hill  v.  McMahill,  105  id.  596;  Phelps  v.  Phelps,  72  id.  545; 
Tiernan  v.  Binns,  92  Pa.  St.  248;  Dillinger's  Appeal,  11 
Casey,  359 ;  Estate  of  Young,  27  Hun,  54 ;  Brenner  v.  Gauch, 
85  111.  368. 

From  the  foregoing  authorities  it  seems  plain  that  a  widow's 
award  may  be  waived  by  ante-nuptial  contract,  when  there 
are  no  children  of  the  marriage,  or  of  the  decedent,  interested 
in  having  the  award  set  off. 

Mr.  Melville  W.  Fuller,  for  the  appellee : 

The  widow's  award  can  not  be  waived  by  an  ante-nuptial 
agreement.     Kev.  Stat.  chap.  3,  sees.  70,  74,  75,  76. 

The  widow  is  a  creditor  of  the  estate  to  the  extent  of  her 
separate  allowance.  Cruce  v.  Crace,  21  111.  461;  Deltzer  v. 
Schuester,  37  id.  301. 

On  the  death  of  the  widow  her  specific  allowance  passes  to 
her  administrator.     York  v.  York,  38  111.  522. 

This  is  not  a  case  of  election  as  to  taking  under  a  will,  or 
the  statutory  allowance,  as  in  Cowdrey  v.  Hitchcock,  103  111. 
272.  The  law  having  charged  a  decedent's  estate  with  the 
support  of  his  widow  and  his  children  for  the  period  of  one 
year,  it  is  against  the  policy  of  the  law  to  allow  the  widow's 
award  to  be  waived  or  cut  off  by  an  ante-nuptial  agreement. 
Phelps  v.  Phelps,  72  111.  545 ;  Kneetle  v.  Newcomb,  22  N.  Y. 
249;  Harper  v.  Leal,  10  How.  Pr.  282;  Sanderlin  v.  Sander- 
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lin,  1   Swan,  441;  Strawn  v.  Straivn,    53  111.   274;  Heirs  of 
Sawyer  v.  Sawyer,  28  Vt.  245 ;  McGee  v.  McGee,  91  id.  48. 

If  the  agreement,  when  made,  could  not  be  construed  to 
bar  the  widow's  award,  how  can  a  compliance  with  it  have 
that  effect  ?  Suppose  the  agreement  had  provided  for  pay- 
ment in  two  years  after  the  death,  would  the  probate  court 
have  power  to  suspend  the  allowance  of  an  award  until  such 
payment  was  made  ?  But  the  agreement  did  not  cover  the 
widow's  award.  As  to  that  she  was  a  creditor  of  the  estate. 
Cruce  v.  Cruce,  21  111.  461 ;  Deltzer  v.  Schuester,  37  id.  301. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Viewed  in  the  light  of  the  preceding  statement  and  the 
arguments  of  counsel,  this  case,  so  far  as  its  legal  aspects 
are  concerned,  is  brought  within  a  very  narrow  compass. 
Although  it  is  conceded  the  petitioner,  if  examined  as  a  wit- 
ness, would  swear  that  at  the  time  of  the  execution  of  the 
ante-nuptial  agreement  she  was  not  aware  that  a  widow, 
under  the  laws  of  this  State,  was  entitled  to  what  is  known 
as  the  "widow's  award,"  yet,  waiving  the  question  of  the 
competency  of  such  testimony,  it  is  to  be  noted  the  agree- 
ment itself,  which  she  must  be  presumed  to  have  understood, 
in  the  absence  of  any  claim  in  the  petition  to  the  contrary, 
expressly  provides  the  $12,000  was  "to  be  in  lieu  of  all  her 
claims,  whether  as  his  widow,  heir,  or  otherwise,  of  whatsoever 
nature  or  kind,  and  in  lieu  of  dower  or  widow's  portion. "  The 
expression,  "widow's  portion,"  in  this  connection,  evidently 
means  substantially  the  same  thing  as  widow's  award.  So, 
conceding  she  did  not  know  what  the  law  of  this  State  was 
in  the  respect  mentioned,  yet  she  did  know  that  by  the  agree- 
ment she  relinquished  and  waived  all  right  and  claim  to  such 
a  provision  out  of  her  intended  husband's  estate,  whether  the 
laws  of  this  State  gave  it  to  her  or  not,  and  in  that  view  it  is 
difficult  to  perceive  what  difference  it  makes  whether  she  did 
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or  did  not  know  what  the  law  was  on  that  subject.  There  is 
no  claim.,  or  foundation  for  the  claim,  there  was  any  unfair- 
ness or  overreaching  on  the  part  of  the  deceased,  or  any  one 
else,  by  which  she  was  induced  to  enter  into  said  agreement ; 
and  in  view  of  the  fact  she  had  no  estate  whatever  of  her 
own,  with  an  infant  daughter  to  be  maintained,  and  the  fur- 
ther fact  the  deceased  at  that  time  must  have  been  well  up 
in  years,  we  are  unable  to  say  the  agreement  was  not  fair, 
and  even  liberal,  on  his  part.  But  in  the  absence  of  any 
claim  of  fraud  or  overreaching,  this  is  a  matter  of  little,  if 
any,  importance.  The  vital  inquiry  is  :  First,  what  was  the 
intention  of  the  parties  with  respect  to  such  claims  as  ap- 
pellee would,  as  heir,  widow,  or  otherwise,  have  against  his 
estate  if  no  agreement  were  made  between  them?  Did  they 
intend,  in  the  event  she  survived  him,  she  should  receive  any- 
thing out  of  or  from  his  estate  in  addition  to  or  in  excess 
of  the  $12,000,  after  its  payment  by  his  legal  representa- 
tives, as  in  the  agreement  provided?  Second,  what  is  the 
legal  effect  of  said  agreement  with  respect  to  any  such  claims 
after  the  payment  of  that  sum  by  the  executors  ? 

As  to  the  intention  of  the  parties  we  think  there  is  no  room 
for  doubt.  It  would  be  difficult  to  conceive  of  terms  more 
appropriate  and  effective  to  express  a  clear  and  unequivocal 
purpose  and  intention  on  the  part  of  both  the  contracting 
parties,  that  the  payment  of  the  $12,000  to  the  widow  by 
the  decedent's  legal  representatives  should  operate  as  a  com- 
plete discharge  and  satisfaction  of  all  claims  whatsoever, 
including  the  one  in  question,  she  would,  as  his  widow,  heir, 
or  otherwise,  have  against  his  estate.  From  this  conclusion 
the  answer  to  the  second  inquiry  follows  as  a  matter  of  course, 
provided  such  an  agreement  is  obligatory  and  enforcible  under 
the  laws  of  this  State,  and  upon  this  question  the  decision 
of  the  case  hinges. 

As  the  question  has  been  ably  and  fairly  argued  by  counsel 
on  both  sides,  we  have  been  relieved  of  much  labor  which  its 
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consideration  would  otherwise  have  cost  us.  It  will  therefore 
be  unnecessary  to  enter  upon  a  general  review  of  the  authori- 
ties for  the  purpose  of  expressing  our  own  views,  as  it  is  be- 
lieved most,  if  not  all,  the  cases  having  a  direct  bearing  on 
the  question  have  been  cited  and  commented  on  in  one  or  the 
other,  or  both,  the  briefs  of  counsel. 

While  it  is  not  claimed  in  precisely  so  many  terms,  yet  the 
inexorable  logic  of  appellee's  position  is,  that  the  surviving 
widow,  having  a  family,  is  wholly  powerless  to  do  anything 
by  way  of  execution  or  performance  of  an  ante-nuptial  con- 
tract, which  gives  to  the  wife  a  specific  sum  of  money  out  of 
her  husband's  estate  in  lieu  of  the  award  which  the  statute 
gives  to  her  as  his  widow,  that  will  be  a  bar,  or  defeat  the 
right  to  such  award, — or,  in  other  words,  the  claim  is,  that 
in  such  case,  upon  the  death  of  her  husband,  she  may  go  to 
his  executors  and  collect  from  them,  as  was  done  in  this  case, 
the  amount  which  they  were  bound  to  pay  her  under  the  ante- 
nuptial contract  in  lieu  of  the  award,  and  then  turn  round  and 
compel  them  to  pay  the  award  also.  If  such  a  position  as 
this  can  be  maintained  it  is  certainly  an  anomaly  in  the  law. 
It  is  a  rule  of  general  application  in  the  law  of  contracts,  that 
a  contract  between  parties  sui  juris  must  be  mutual, — that 
is,  if  either  is  bound,  both  will  be  bound.  Now,  suppose  the 
widow's  award  and  dower  in  this  case  had  turned  out  to  be 
worth  less  than  the  $12,000,  and  the  executors  for  this  reason 
had  declined  to  perform  the  agreement  on  their  part,  and  she 
now,  instead  of  seeking  to  have  her  award  allotted  to  her, 
were  prosecuting  a  suit  on  the  agreement  to  recover  the  $12,- 
000,  is  it  not  manifest  she  would  be  entitled  to  recover  ?  And 
yet  we  are  unable  to  perceive  on  what  principle  this  could  be 
so  unless  she  were  also  bound  by  the  agreement.  The  result 
of  the  decisions  of  this  court,  as  we  understand  them,  go  to 
this  extent,  but  no  further :  A  widow  having  a  family,  con- 
sisting in  part  of  the  decedent's  children,  is  entitled  to  the 
widow's  award,  notwithstanding  there  is  an  outstanding  ante- 
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nuptial  executory  contract,  by  which  she  has  agreed  to  accept 
a  certain  sum  of  money,  or  something  else  in  lieu  of  it.  In 
other  words,  under  the  circumstances  stated,  so  long  as  the 
contract  remains  executory  she  may  repudiate  it ;  but  when, 
without  fraud  or  imposition,  she  deliberately  accepts  from 
her  husband's  legal  representatives  that  which,  by  the  terms 
of  the  contract,  she  was  to  receive  in  lieu  of  the  award,  the 
right  to  repudiate  the  contract  at  once  ceases,  and  under  such 
circumstances  she  is  estopped  from  setting  up  a  claim  to  the 
award  itself, — and  this  is  clearly  right,  upon  the  plainest 
principles  of  natural  as  well  as  legal  justice. 

We  are  aware  that  general  expressions  are  to  be  found  in 
some  of  the  cases,  particularly  that  of  Phelps  v.  Phelps,  72 
111.  545,  which  seem  to  go  further  than  we  have  stated ;  but 
these  expressions  are  to  be  limited  by  the  actual  facts  in  the 
cases  in  which  they  were  made.  The  only  thing  actually 
decided  by  the  Phelps  case  is,  that  the  award  of  a  widow  hav- 
ing a  family,  consisting  in  part  of  a  minor  child  of  the  de- 
ceased, is  not  barred  by  an  unexecuted  ante-nuptial  contract, 
and  this  is  in  strict  conformity  with  the  rule  as  laid  down 
in  the  other  cases  in  this  court  bearing  upon  the  question. 
Brenner  v.  Gaucli,  85  111.  368;  Cow  drey  v.  Hitchcock,  103 
id.  272. 

The  expressions  just  alluded  to,  upon  a  casual  considera- 
tion, may  be  supposed  to  sanction  the  view  that  the  children 
of  the  deceased,  being  members  of  the  widow's  family,  have 
some  vested  interest  in  her  award,  or  that  it  is,  in  some  sense, 
trust  property,  held  by  her  for  the  common  benefit  of  the 
family,  particularly  the  children  of  the  deceased,  and  that  on 
this  ground  she  is  unable  to  dispose  of  it.  These  expressions, 
properly  understood,  do  not  warrant  any  such  conclusion. 
They  were  directed  to  the  policy  of  the  law,  or  the  motives 
which  led  to  its  adoption,  and  were  not  intended  to  be  un- 
derstood as  defining  or  limiting  vested  rights  under  it.  The 
language  of  the   statute  giving  the  right,  negatives  such  a 
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hypothesis  in  the  very  strongest  possible  terms.  It  expressly 
declares  the  statutory  articles  shall  be  allowed  to  the  widow 
"as  her  sole  and  exclusive  property  forever.'"  When  this  right 
once  accrues  to  her  by  the  death  of  her  husband,  it  is  well 
settled  she  may  exchange  the  specific  articles  of  property 
awarded  to  her  by  the  statute,  or  she  may  release  her  right 
to  them  altogether.  {Telford  v.  Boggs,  63  111.  498  ;  Simmons 
v.  Johnson,  47  id.  350.)  These  cases,  as  well  as  the  very 
words  of  the  statute,  clearly  show  she  has  the  same  dominion 
and  power  of  disposition  over  her  award  that  any  other  abso- 
lute owner  has  over  his  property.  Such  being  the  case,  upon 
what  principle  can  it  be  said  that  after  having  acquired  a 
vested  interest  in  her  award,  as  she  does  immediately  upon 
the  death  of  her  husband,  she  may  deliberately  accept  an 
equivalent  for  it,  as  fixed  by  her  ante-nuptial  contract,  and 
yet  not  be  bound  by  her  acceptance  ?  No  one,  we  presume, 
will  question  her  right  to  sell  or  otherwise  dispose  of  any  or 
all  of  the  articles  of  property  she  takes  under  the  statute, 
in  such  manner  as  she  may  think  proper,  and  that  in  the 
absence  of  fraud  or  imposition  of  any  kind  she  will,  like 
other  persons  sui  juris,  be  bound  by  her  contracts.  Now, 
suppose  some  one  other  than  her  husband's  executors  had 
gone  to  appellee  and  offered  her  the  $12,000  for  her  entire 
interest  in  the  estate,  and  she  had  accepted  it,  as  she  did 
from  them,  all  will  concede,  we  presume,  that  in  the  absence 
of  fraud,  mistake  or  imposition  of  any  kind,  she  would  have 
been  bound  by  her  acceptance, — and  yet,  on  principle,  there 
is  manifestly  no  difference  between  the  two  cases. 

It  is  well  settled  that  in  determining  the  amount  of  the 
widow's  award,  without  regard  to  whether  there  are  children 
of  the  deceased  or  not,  all  who  constituted  members  of  the 
family  at  the  time  of  his  death,  including  servants  and  adults, 
are  to  be  taken  into  the  account.  (Strawn  v.  Strawn,  53  111. 
263.)  Yet  it  does  not  necessarily  follow,  where  there  are  no 
such  children,  the  widow  would  be  absolutely  bound,  as  in 
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any  other  case,  by  an  executory  ante-nuptial  contract,  when 
fairly  entered  into ;  but  inasmuch  as  we  hold  she  is  bound 
by  such  an  agreement,  where  it  has,  in  good  faith,  been  fully 
executed  by  the  husband's  legal  representatives,  whether  there 
be  such  children  or  not,  that  question  becomes  unimportant 
in  this  case,  and  it  is  therefore  unnecessary  to  discuss  it. 
However  that  question  may  be,  from  an  examination  of  the 
cases  to  which  our  attention  has  been  called,  and  of  all  that 
occur  to  us  relating  to  this  subject,  it  will  be  found  that  in 
every  case  where  it  has  been  held  the  widow  was  not  bound 
by  the  ante-nuptial  agreement,  the  widow's  family  consisted 
in  part  of  a  child,  or  children,  of  the  deceased  husband,  and 
that  the  agreement  was  unexecuted  by  his  legal  j  epresenta- 
tives.  So  far  the  matter  has  come  in  actual  judgment,  and 
is  authoritatively  settled,  but  no  farther.  On  the  other  hand, 
the  cases  already  cited  fully  establish  that  where  such  an 
agreement  has,  in  good  faith,  been  fully  performed  by  the 
husband's  legal  representatives,  the  widow  will  be  concluded 
by  it,  whether  there  be  any  such  children  or  not. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded,  with  directions  to  reverse  the  order  of  the 
circuit  court  and  dismiss  the  petition. 

Judgment  reversed. 

Mr.  Justice  Walker,  dissenting: 

I  regard  the  decision  in  this  case  as  repugnant  to  Phelps  v. 
Phelps,  72  111.  545,  and  subsequent  cases  based  upon  it.  As 
I  understand  that  case,  it  holds  that  the  claim  of  the  widow 
to  specific  articles  of  personal  property  is  not  the  subject  of 
contract  or  ante-nuptial  agreement.  It  is  there  held  that 
such  a  contract  is  forbidden  by  the  policy  of  our  statutes, 
and  the  opinion  of  the  majority  of  the  court,  in  this  case, 
holds  it  is  the  subject  of  ante-nuptial  contract,  and  virtually 
overrules  the  decision  in  that  case.  Whilst  I  dissented  in 
that  case,  I  am,  after  such  a  length  of  time,  unwilling  to 
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overrule  or  impair  the  force  of  that  decision.  I  therefore 
dissent  to  the  decision  of  the  majority  of  the  court  in  this 
case. 

Mr.  Justice  Scott,  also  dissenting. 


South  Chicago  Kailroad  Company 

v. 

Morgan  Dix  et  al. 

Filed  at  Ottawa  November  20,  1883. 

1.  Eminent  domain — condemnation  for  switches,  turn-outs  and  side- 
tracks — limitations  and  conditions.  A  railway  corporation  organized  under 
the  general  act  of  1872,  and  the  amendment  thereto  of  1877,  is  expressly 
empowered  to  condemn  land  for  the  purpose  of  switches,  turn-outs  and  side- 
tracks, when  necessary  for  the  successful  operation  of  its  road. 

2.  The  general  Kailroad  act  requires  the  persons  incorporating  a  company 
to  name  the  places  from  and  to  which  it  is  intended  to  construct  the  proposed 
railway,  but  no  limitation  is  laid  down  as  to  the  places  where  switches,  turn- 
outs or  side-tracks  shall  be  constructed. 

3.  Under  the  power  of  an  incorporated  railway  company  to  condemn  land 
necessary  for  side-tracks,  turn-outs  or  switches,  it  has  no  right  to  take  land 
for  the  construction  of  an  independent  branch  road  to  subserve  only  new 
private  interests. 

4.  But  it  is  no  valid  objection  to  the  condemnation  of  a  strip  of  land  for 
a  switch  or  a  side-track  of  a  railway  corporation,  that  the  proposed  track  may 
serve  private  use,  if  in  addition  to  serving  such  use  it  is  one  also  necessary 
for  the  successful  and  convenient  operation  of  the  main  line  of  the  railroad. 

5.  Where  a  railway  corporation  is  limited  by  the  authorities  of  an  incorpo- 
rated village  or  town  to  thirty  feet  in  the  center  of  a  public  street  on  which  to 
locate  its  main  track,  and  it  becomes  necessary  to  construct  a  switch  or  side- 
track, it  is  no  objection  to  the  condemnation  of  land  for  that  purpose  that  it 
runs  perpendicular  to  the  main  track,  there  not  being  room  enough  in  the  right 
of  away  along  the  street  for  the  side-track  in  addition  to  its  two  main  tracks. 

6.  To  deny  a  petition  of  a  railway  company  for  the  condemnation  of  land 
for  a  side-track,  it  should  appear  that  the  object  thereby  sought  is  clearly  an 
abuse  of  power,  and  a  taking  of  private  property  for  an  object  not  required 
for  the  convenient  operation  of  the  road. 
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Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Eichaed  Prendergast,  Judge,  presiding. 

This  was  a  petition  by  the  South  Chicago  Eailroad  Com- 
pany, under  the  Statute  of  Eminent  Domain,  for  the  con- 
demnation of  a  strip  of  ground  thirty  feet  in  width,  extending 
north  from  Seventy-first  street,  in  Hyde  Park,  through  blocks 
12,  7  and  4,  crossing  Seventieth  and  Sixty-ninth  streets,  to 
a  lot  of  land,  part  of  block  4,  occupied  by  the  water-works  of 
the  village  of  Hyde  Park  and  town  of  Lake, — a  distance  of 
1651  feet.  The  petition  alleges  the  petitioner  to  be  a  cor- 
poration organized  under  the  laws  of  the  State,  and  author- 
ized to  construct  and  operate  a  line  of  railroad  from  a  point 
on  the  line  of  the  Illinois  Central  railroad  between  the  sta- 
tions of  Hyde  Park  and  Grand  Crossing,  on  said  road,  in 
the  township  of  Hyde  Park,  to  the  village  of  South  Chicago, 
in  said  township  ;  that  petitioner  had  located  its  line  of  road, 
and  that  the  said  strip  of  ground  was  necessary  for  the  right 
of  way,  side-tracks,  depot  grounds,  appurtenances,  etc.,  re- 
quired by  the  petitioner  to  construct  its  railroad.  Certain  of 
the  defendants  filed  a  motion  to  dismiss  the  petition,  and  the 
affidavit  of  William  D.  Kerfoot  in  support  of  the  motion.  In 
opposition  to  the  motion,  the  petitioner  submitted  its  articles 
of  incorporation,  an  ordinance  passed  by  the  president  and 
trustees  of  the  village  of  Hyde  Park  on  the  3d  of  April,  1882, 
giving  the  petitioner  permission  to  construct  its  line  in  said 
village,  and  locating  the  part  in  question  upon  the  strip  sought 
to  be  condemned,  and  the  affidavit  of  Edward  T.  Jeffrey.  A 
plat  of  the  premises  was  offered,  showing  the  land  described 
in  the  petition,  and  the  location  of  the  railroad.  The  court 
sustained  the  motion,  and  entered  an  order  dismissing  the 
petition,  and  the  petitioner  appealed  to  this  court. 

By  the  ordinance  of  the  board  of  trustees  of  the  village  of 
Hyde  Park,  of  April  3,  1882,  the  petitioner  is  granted  per- 
mission to  locate  and  construct  a  line  of  railroad  upon  the 
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following  route  in  the  village  of  Hyde  Park,  namely :  Begin- 
ning at  a  point  on  the  Illinois  Central  railroad  near  Seven- 
tieth street,  thence  south-easterly  on  a  curve  to  Seventy-first 
street,  and  thence  east  on  the  center  thirty  feet  of  Seventy- 
first  street  to  Eailroad  avenue ;  thence  on  Eailroad  avenue, 
and  along  that  part  of  it  lying  within  fifteen  feet  on  each  side 
of  the  center  line  thereof,  etc.,  to  South  Chicago ;  also,  from 
a  point  on  the  first  described  line,  near  the  east  line  of  sec- 
tion 24,  northerly,  on  a  curve,  to  a  point  near  the  west  line 
of  Yates  avenue,  thence  north  on  land  west  of  Yates  avenue 
to  the  Hyde  Park  water- works.  The  last  is  across  the  lands 
here  sought  to  be  condemned.  The  ordinance  further  pro- 
vides, "that  one  or  more  tracks  shall  be  laid  down  and  ready 
for  operation,  from  the  junction  with  the  Illinois  Central 
railroad  to  South  Chicago,  and  from  that  line  to  the  Hyde 
Park  water-works,  within  twelve  months  from  the  passage  of 
this  ordinance  ;  and  said  company  shall  switch  to  said  water- 
works for  the  village  of  Hyde  Park,  at  the  usual  rates  charged 
for  similar  service,  such  coal,  in  car  load  lots,  as  may  be 
needed  for  use  at  said  works,  in  default  whereof  (including 
other  requirements)  the  rights  and  privileges  hereby  granted 
shall  cease,  and  be  null  and  void." 

The  affidavit  of  Kerfoot  sets  forth  that  he  is  a  real  estate 
agent,  and  that  the  strip  of  ground  in  the  petition  mentioned 
is  a  strip  which,  after  making  the  curve  therein  described, 
extends  upon  a  line  perpendicular  to  said  Seventy-first  street, 
north,  to  the  water-works  of  the  village  of  Hyde  Park ;  that 
the  strip  is  now  actually  occupied  by  the  railroad  company, 
not  as  a  part  of  its  line  to  South  Chicago,  but  as  a  branch 
or  spur  road,  running  northerly  therefrom,  and  is  used,  or 
designed  to  be  used,  by  certain  coal  dealers  who  supply,  or 
are  expected  to  supply,  coal  to  be  used  at  said  water-works ; 
that  such  branch  is  not  designed  to  be  used  or  available  for 
use  by  the  general  public,  either  for  freight  or  passenger 
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traffic,  or  for  any  other  or  different  use  than  that  to  which  it 
is  to  be  put  by  said  coal  dealers. 

The  affidavit  of  Jeffrey  is,  that  he  is  the  general  superin- 
tendent of  the  South  Chicago  Eailroad  Company ;  that  the 
company  has  completed  a  double  track  railroad,  extending 
from  the  Illinois  Central  railroad  to  South  Chicago,  it  being, 
for  the  most  part,  upon  and  along  certain  public  streets  in 
the  village  of  Hyde  Park;  that  the  land  sought  to  be  con- 
demned is  required  for  a  side-track,  which  is  necessary  for 
the  convenient  and  successful  operation  of  the  railroad,  as 
well  as  to  reach  the  water-works ;  that  as  the  company  is 
restricted  to  the  use  of  thirty  feet  in  width  along  the  center 
of  said  streets,  there  is  not  sufficient  room  in  the  space  so 
limited  for  the  construction  of  any  side-track,  and  the  com- 
pany is  compelled  to  seek  such  necessary  facilities,  outside  of 
the  street,  as  will  best  suit  its  business  and  the  accommo- 
dation of  the  public ;  that  the  use  of  the  said  side-track  is 
indispensable  for  the  delivery  of  freight,  and  for  the  switch- 
ing, storing  and  handling  of  cars;  that,  in  his  opinion,  it 
would  be  impossible  for  the  railroad  company  to  operate  con- 
veniently and  successfully  its  line  of  road  if  deprived  of  the 
side-track  in  question,  it  being  impracticable,  under  the  pro- 
visions of  the  ordinance,  to  locate  and  construct  a  suitable 
side-track  except  upon  the  premises  in  question.  The  South 
Chicago  railroad  extends  five  miles  in  length. 

Mr.  W.  C.  Goudy,  for  the  appellant : 

The  railroad  company  is  the  proper  judge  of  what  land  is 
necessary  for  the  successful  operation  of  its  road.  The  power 
to  condemn  for  switches  is  given  by  the  statute.  The  court 
can  not  refuse  the  petition  unless  it  can  see  that  there  is 
clearly  an  abuse  of  power  in  taking  private  property  for  an 
object  not  required  for  the  convenient  operation  of  the  road. 
Dillon  on  Mun.  Corp.  sees.  405,  456 ;  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.  v.  Lake,  71  111.  336;  People  v.  Smith, 
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21  N.  Y.  505 ;  Railroad  Co.  v.  Kip,  46  id.  546 ;  Lake  Shore 
and  Michigan  Southern  R.  R.  Co.  v.  Chicago  and  Western  In- 
diana R.  R.  Co.  97  111.  506 ;  Smith  v.  Chicago  and  Western 
Indiana  R.  R.  Co.  105  id.  511 ;  New  York  Central  R.  R.  Co. 
v.  Gas  Light  Co.  63  N.  Y.  326 ;  Chicago  and  Western  Indiana 
R.  R.  Co.  v.  Dunbar,  100  111.  125. 

The  power  to  condemn  lands  necessary  for  the  road  is  im- 
pliedly granted.  Mills  on  Eminent  Domain,  sec.  59 ;  Getz's 
Appeal,  3  Am.  &  Eng.  Ey.  Cas.  186;  Toledo  and  Wabash  Ry. 
Co.  v.  Daniels,  16  Ohio  St.  390;  Railroad  Co.  v.  Speer,  56 
Pa.  St.  325 ;  Protzman  v.  Railroad  Co.  9  Ind.  467. 

In  Illinois  express  statutory  power  is  given  therefor  by  sec- 
tion 17  of  the  general  Eailroad  act.  Philadelphia,  Wilming- 
ton and  Baltimore  R.  R.  Co.  v.  Williams,  4  P.  F.  S.  103 ; 
Cleveland  and  Pittsburg  R.  R.  Co.  v.  Speer,  6  id.  335 ;  Black 
v.  P.  and  R.  R.  R.  Co.  8  id.  252  ;  Protzman  v.  Railroad  Co. 
9  Ind.  467 ;  Fall  River  Iron  Works  v.  Railway  Co.  5  Allen, 
221 ;  Carson  v.  Railroad  Co.  35  Cal.  325 ;  Commonwealth  v. 
Railroad  Co.  14  Gray,  379 ;  Railway  Co.  v.  State,  3  Ind.  421. 

The  proposed  track  is  a  side-track  or  switch,  or  an  appur- 
tenant track,  and  not  a  separate  and  independent  branch  road. 

Messrs.  Paddock  &  Aldis,  for  the  appellees : 
The  county  court  had  jurisdiction  to  judge  for  itself,  and 
by  extrinsic  evidence,  whether  or  not  the  railroad  authorized 
by  the  charter  was  in  fact  located  across  or  upon  the  land 
sought  to  be  condemned.  Such  location  on  defendant's  land 
was  the  condition  precedent  of  the  power  of  the  court  to  act 
upon  the  petition  at  all.  The  statute  having  provided  no 
other  mode,  it  was  proper  to  raise  the  question  of  dismissal 
in  the  mode  pursued.  General  Eailroad  Law,  sec.  18;  Emi- 
nent Domain  Law,  sees.  1-10 ;  Smith  v.  Chicago  and  Western 
Indiana  R.  R.  Co.  105  111.  511. 

The  jurisdiction  was  properly  exercised  by  the  dismissal  of 
the  petition,  on  the  grounds  shown  in  the  affidavits.    General 
16—109  III. 
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Eailroad  Law,  sec.  18;  Eminent  Domain  Law,  sees.  1-10; 
Smithy.  Chicago  and  Western  Indiana  R.  R.  Co.  105  111.  511  ; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Wilson,  IT  111. 
123  ;  St.  Louis,  Jacksonville  and  Chicago  R.  R.  Co.  v.  Trustees, 
43  id.  303;  City  of  East  St.  Louis  v.  St.  John,  47  id.  464; 
Peoria,  Pekin  and  Jacksonville  R.  R.  Co.  v.  Peoria  and  Spring- 
field R.  R.  Co.  66  id.  174;  Mitchell  v.  Illinois  and  St.  Louis 
R.  R.  Co.  68  id.  288;  Chicago,  Rock  Island  and  Pacific  R.  R, 
Co.  v.  Town  of  Lake,  71  id.  333  ;  Chicago  and  Western  Indiana 
R.  R.  Co.  v.  Dunbar,  100  id.  110;   Cooley's  Const.  Lim.  530. 

Power  to  build  a  branch  depends  on  express  statute.  Mor- 
ris and  Essex  R.  R.  Co.  v.  Central  R.  R.  Co.  of  New  Jersey, 
2  Yroom,  205 ;  Bait,  and  H.  Turnpike  Co.  v.  Union  R.  R.  Co. 
35  Md.  224. 

As  to  what  is  a  lateral  road,  and  under  what  authority  it 
may  be  built,  see  Newhall  v.  G.  and  C.  U.  R.  R.  Co.  14  111.  273. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

The  South  Chicago  Eailroad  Company  was  incorporated 
under  the  general  act  for  the  incorporation  of  railroad  com- 
panies, in  force  March  1,  1872,  and  the  amendment  thereto, 
of  May  11,  1877.  The  power  to  condemn  property  for  the 
purpose  of  switches,  turn-outs  and  side-tracks,  is  conferred, 
in  express  terms,  by  section  17  of  the  act.  By  the  act,  the 
persons  incorporating  a  company  are  to  name  the  places 
from  and  to  which  it  is  intended  to  construct  the  proposed 
railway,  but  no  limitation  is  laid  down  as  to  the  places  where 
switches,  turn-outs,  or  side-tracks  are  to  be  constructed. 
When  it  is  necessary  to  cross  or  occupy  streets  in  cities  or 
villages,  the  consent  of  the  authorities  thereof  must  first  be 
obtained,  as  provided  by  clause  5,  of  section  19,  of  the  act. 
Hyde  Park  is  incorporated  as  a  village  under  the  general 
law,  and  clause  25,  section  62,  of  the  law,  confers  power  on 
the  board  of  trustees  "to  provide  for  the  location,  grade  and 
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crossing  of  any  railroad. "  This  railroad  and  this  proposed 
track  being  within  the  limits  of  the  village  of  Hyde  Park,  its 
board  of  trustees  have  by  ordinance  fixed  the  location  of  the 
main  line  of  the  road  and  this  proposed  track,  determining 
what  streets  the  road  might  occupy  and  cross. 

The  question  in  the  case  is,  whether  the  proposed  track  is 
a  switch  or  side-track,  or  is  it  an  independent  branch  road. 
Appellant  contends  for  the  former,  and  appellee  for  the  latter, 
and  it  is  conceded  by  appellant's  counsel  if  the  track  be  this 
latter,  there  is  no  right  to  build  it,  and  no  power  to  condemn 
land  for  it. 

As  showing  the  proposed  track  to  be  an  independent  branch 
road,  the  fact  of  the  track  running  to  the  water-works  of  the 
village,  and  being  used  for  carrying  coal  to  those  works,  is 
relied  upon,  as  also  the  provision  of  the  ordinance  making  it 
a  condition  that  this  track  should  be  built  to  these  water- 
works of  the  village.  It  is  insisted  that  this  is  a  mere  pri- 
vate use,  and  that  the  track  was  built  to  serve  this  use,  and 
because  the  company  was  obliged  to  build  it  by  the  require- 
ment of  the  ordinance.  This  certainly  shows  that  the  track 
does  serve  this  private  use,  and  that  it  was  designed  to  do  so ; 
and  if  it  served  this  use  merely,  and  was  not  an  aid  in  the 
convenient  operation  of  the  main  line  of  the  railroad,  appel- 
lee's position  would  be  maintained.  But  if,  in  addition  to 
serving  such  use,  the  track  be  one  which  is  necessary  for  the 
convenient  operation  of  the  main  line  of  the  railroad,  then 
it  may  properly  come  within  the  purview  of  a  side-track.  A 
side-track  can  surely  be  none  the  less  such,  because,  in  addi- 
tion to  the  purposes  of  a  side-track  proper,  it  subserves  some 
other  private  individual  use. 

There  is  little  force  in  the  circumstance  that  the  track  runs 
perpendicular  to  the  main  line.  That  was  the  location  made 
by  the  board  of  trustees,  who  had  the  power  of  fixing  the 
location.  It  appears  that  within  the  thirty  feet  in  width 
along  the  streets  to  which  the  company  was  restricted,  there 
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was  not  room,  in  addition  to  the  two  main  tracks,  for  the 
construction  of  any  side-track,  and  the  company  was  com- 
pelled to  go  outside  of  the  street  for  a  side-track,  and  the 
place  of  its  location  it  was  for  the  company  and  the  authori- 
ties of  Hyde  Park  alone  to  determine. 

All  that  appears  in  the  record  upon  the  subject  of  the  char- 
acter of  the  track  is  the  petition,  plat,  and  the  affidavits  of 
Kerfoot  and  Jeffrey.  As  between  the  opposing  opinions  of 
the  two  latter  whether  the  proposed  track  is  a  branch  road  or 
a  side-track,  that  of  the  manager  of  the  railroad  is,  we  think, 
entitled  to  higher  consideration  than  that  of  the  real  estate 
agent.  To  deny  the  petition  it  should  appear  that  what  is 
sought  is  clearly  an  abuse  of  power,  and  &  taking  of  private 
property  for  an  object  not  required  for  the  convenient  opera- 
tion of  the  road.  See  Matte?-  of  B.  and  A.  R.  R.  Co.  53  N.  Y. 
574;  In  re  N.  Y.  C.  R.  R.  Co.  v.  M.  G.  L.  Co.  63  id.  326; 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Town  of  Lake, 
71  111.  333 ;  Smith  v.  Chicago  and  Western  Indiana  R.  R.  Co. 
105  id.  511 ;  C.  and  P.  R.  R.  Co.  v.  Speer,  56  Pa.  St.  325 ; 
In  re  N.  Y.  C.  and  H.  R.  R.  Co.  77  N.  Y.  218. 

The  petition  avers  that  the  land  asked  to  be  condemned  is 
necessary  for  the  right  of  way,  side-tracks,  etc.,  required  to 
construct  the  railroad.  The  statement  of  the  manager,  Mr. 
Jeffrey,  is  most  distinct  that  the  land  is  required  for  a  side- 
track, which  is  necessary  for  the  convenient  and  successful 
operation  of  the  railroad.  It  can  not,  we  think,  be  said,  from 
anything  appearing  in  the  record,  that  the  proposed  track 
was  for  a  use  foreign  to  the  purposes  of  the  main  line  of  the 
railroad,  and  not  needful  for  its  operation. 

We  are  of  opinion  the  court  below  erred  in  dismissing  the 

petition,  and  not  submitting  the  case  to  the  jury  to  assess 

the  damages,  and  the  judgment  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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Eliza  Heacock 

v. 
Charles  B.  Hosmee. 

Filed  at  Ottawa  January  23,  1884 — Rehearing  denied  March  Term,  1884. 

1.  Peactice — petition  for  change  of  venue  in  chancery  case  must  be 
preserved  in  record.  A  petition  for  a  change  of  venue  is  a  mere  motion 
made  in  a  case,  and,  like  other  motions,  does  not  become  a  part  of  the  record 
in  a  suit  in  chancery  unless  embodied  into  a  bill  of  exceptions,  on  certificate 
properly  signed  by  the  presiding  judge.  The  rule  in  equity,  in  this  respect, 
is  the  same  as  at  law. 

2.  Same — what  is  part  of  record  in  chancery  suit.  The  pleadings  in 
a  chancery  case,  and  exhibits,  and  depositions  in  writing,  are  a  part  of  the 
record,  and  no  certificate  of  evidence  is  required  to  make  them  such;  but  the 
testimony  of  witnesses  called  to  testify  on  the  hearing  and  motions  made  in 
the  case  do  not  become  a  part  of  the  record  unless  preserved  by  bill  of  excep- 
tions or  certificate  of  the  judge.  A  petition  for  a  change  of  venue  is  not  a 
pleading. 

3.  Buent  Recoeds  act — sufficiency  of  petition.  A  petition  to  establish 
and  confirm  title  under  the  Burnt  Records  act,  which  gave  a  description  of 
the  land,  and  averred  that1  the  petitioner  had  an  estate  in  fee  simple  therein, 
giving  the  chain  of  title  under  which  he  claimed,  also  the  names  of  the  per- 
sons in  possession  and  those  claiming  title  in  opposition,  is  good  under  the 
statute,  and  such  statute  is  a  valid  law. 

4.  Same — petition  construed,  as  showing  defendants  in  possession 
claiming  the  fee.  A  petition  to  confirm  title  under  the  Burnt  Records  act, 
in  attempting  to  state  the  parties  claiming  title  adversely,  stated  "that  the 
following  persons  own  or  claim,  as  your  orator  is  informed  and  believes,  an 
estate  in  fee  or  some  interest  in  said  lands,  or  some  part  thereof,  as  is  here- 
inafter stated,  as  follows,"  giving  their  names,  and  stating  there  were  no 
others  claiming  the  same:  Held,  that  while  the  language  used  did  not  per- 
haps express  the  meaning  of  the  pleader  as  clearly  as  might  have  been  done, 
still,  in  substance  the  averment  was  sufficient,  amounting  to  an  averment  that 
the  parties  named  were  in  possession  of  the  premises,  claiming  the  fee. 

5.  Juey — right  to  trial  by,  does  not  extend  to  equity  cases.  The  present 
constitution  of  the  State  preserves  the  right  of  trial  by  jury  in  all  cases  where 
that  right  had  existed  before  its  adoption.  The  right  to  such  trial  does  not 
extend  to  cases  in  equity,  but  is  confined  to  cases  at  law.  The  act  known  as 
the  Burnt  Records  act  is  not,  therefore,  unconstitutional,  in  depriving  a  party 
of  a  trial  by  jury. 
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6.  Same — waiver  of  right  by  not  asking  one.  A  party  who  abides  his 
demurrer  to  a  petition  filed  under  the  Burnt  Kecords  act,  is  not  in  a  position 
to  raise  the  question  of  the  constitutionality  of  the  act,  as  not  giving  a  right 
to  trial  by  jury.  The  defendant  in  such  petition,  by  not  demanding  a  trial 
by  jury,  waives  that  right,  even  if  entitled  to  it  under  the  constitution. 

7.  Chanceey — no  evidence  of  facts  admitted  by  demurrer  is  necessary. 
It  is  a  fundamental  rule,  applicable  alike  to  proceedings  in  equity  as  well  as 
at  law,  that  no  proof  is  required  of  any  fact  which  is  admitted  by  the  record 
to  be  true.  So  when  a  party  admits  the  truth  of  a  petition  under  the  Burnt 
Becords  act,  by  demurring  to  the  same,  and  abides  his  demurrer  when  over- 
ruled, he  can  not  object  that  no  evidence  is  given  in  support  of  the  allegations 
of  such  petition. 

8.  Same  —  when  evidence  is  necessary  under  the  Burnt  Records  act. 
Under  the  Burnt  Kecords  act,  in  only  two  classes  of  cases  is  proof  required 
in  support  of  the  petition.  All  other  cases  are  governed  by  the  general  rules 
of  chancery  practice.  When  the  defendant  fails  to  answer  or  demur,  and  a 
decree  is  entered  against  him  by  default,  or  when  the  facts  set  forth  in  the 
petition  are  put  in  issue  by  an  answer,  the  plaintiff  is  bound  'to  support  his 
petition  by  evidence,  and  in  either  case  the  evidence  must  be  set  forth  in  the 
decree. 

9.  The  statute  requiring  the  evidence  to  be  set  forth  in  all  decrees  against 
married  women,  etc.,  was  intended  to  mean  all  cases  where  the  statute  or 
general  rules  of  chancery  practice  require  evidence  to  be  heard, — or,  in  other 
words,  where  the  decree  is  founded  on  evidence,  and  not  on  the  admissions 
of  the  parties.  It  does  not  require  evidence  to  be  set  forth  when  a  party 
interposes  a  demurrer  which  is  overruled,  and  he  abides  the  same. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  J.  Burnham,  for  the  appellant : 

We  do  not  claim  that  the  Burnt  Kecords  act  is  unconstitu- 
tional, but  we  claim  it  does  not  invest  a  court  of  chancery 
with  jurisdiction  to  try  a  legal  question  of  title  to  land.  If 
it  does,  in  that  respect  it  is  unconstitutional,  as  depriving 
the  defendant  of  a  trial  by  jury.  Ward  v.  Far  well,  97  111. 
593 ;   Whitney  v.  Stevens,  id.  482. 

The  act  is  not  only  in  derogation  of  the  common  law,  but 
it  trenches  so  closely  on  constitutional  limitations  that  it 
should  be  strictly  construed.     This  court  has  uniformly  held 
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that  a  party  out  of  possession  is  not  entitled  to  sue  for  posses- 
sion in  chancery  against  one  holding  adversely. 

Mr.  E.  A.  Otis,  for  the  appellee : 

The  petition  for  a  change  of  venue  not  being  preserved  in 
the  record  by  a  bill  of  exceptions,  though  copied  into  the 
transcript,  can  not  be  considered.  McElwee  v.  People,  77 
111.  493  ;  Bedee  v.  People,  73  id.  320 ;  Schlump  v.  Reidersdorf, 
28  id.  68. 

In  equity  cases,  depositions  and  exhibits  made  part  of  the 
bill  and  answer,  and  filed  with  them,  become  part  of  the 
record ;  but  other  evidence,  motions,  affidavits  or  proceedings 
must  be  made  part  of  the  record  by  certificate.  Moss  v. 
McCall,  75.  111.  190;  Brockenbrough  v.  Dresser,  67  id.  225; 
Van  Pelt  v.  Dunford,  58  id.  145. 

The  certificate  contains  no  petition,  affidavit  or  notice  to 
the  other  side,  all  of  which  are  essential.  This  court  has 
repeatedly  held  that  every  presumption  is  to  be  made  in  favor 
of  the  correctness  of  the  ruling  of  the  lower  court  of  general 
jurisdiction.  Bedee  v.  Pe<*ple,  73  111.  322 ;  McElwee  v.  People, 
77  id.  493;  Moore  v.  Ellsworth,  51  111.  308;  Hunt  v.  Tink- 
ham,  21  id.  629. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  petition  brought  by  Charles  B.  Hosmer,  in  the 
Superior  Court  of  Cook  county,  under  the  Burnt  Becords  act, 
to  restore  the  title  to  a  certain  tract  of  land  in  Cook  county. 
The  appellant  interposed  a  demurrer  to  the.  petition,  and' 
subsequently*filed  a  petition  for  a  change  of  venue.  The 
court  denied  the  application  for  a  change  of  venue,  and  upon 
argument  of  the  demurrer,  it,  also,  was  overruled,  and  appel- 
lant electing  to  abide  by  the  demurrer,  the  court  heard  the 
evidence  of  petitioner,  and  rendered  a  decree  as  prayed  for 
in  the  petition. 
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Two  questions  arise  on  the  record :  First,  did  the  court 
err  in  overruling  the  application  for  a  change  of  venue ;  and 
second,  are  the  allegations  of  the  petition  sufficient  to  author- 
ize the  decree. 

As  to  the  first  question,  the  petition  for  a  change  of  venue 
has  not  been  preserved  in  the  record  by  certificate  of  evidence 
or  bill  of  exceptions,  and  as  it  was  not  so  preserved  in  the 
record,  appellee  contends  it  can  not  be  considered  by  the 
court,  on  appeal.  In  Schlump  v.  Reidersdorf,  28  111.  68,  it 
was  held  that  an  affidavit  in  support  of  a  petition  for  a  change 
of  venue  can  only  be  made  a  part  of  the  record  by  a  bill  of 
exceptions,  and  unless  preserved  there,  will  not  be  consid- 
ered. In  Bedee  v.  The  People,  73  111.  320,  which  was  an 
indictment  for  murder,  a  similar  question  arose,  and  it  was 
held  that  the  petition  for  a  change  of  venue,  and  the  affidavits 
in  support  thereof,  can  only  be  made  a  part  of  the  record  by 
bill  of  exceptions,  and  unless  thus  preserved  they  can  not 
be  considered  by  the  court,  although  the  clerk  may  have 
copied  them  into  the  transcript.  In  McElwee  v.  The  People, 
77  111.  494,  the  same  question  arose,  and  it  was  again  held 
that  a  motion  for  a  change  of  venue  does  not  become  a  part 
of  the  record  unless  made  so  by  bill  of  exceptions.  Indeed,  in 
actions  at  law  the  general  rule  that  a  petition  for  change  of 
venue  does  not  become  a  part  of  the  record  unless  made  so  by 
bill  of  exceptions,  is  not  questioned  or  denied,  but  it  is  urged 
that  the  general  rule  has  no  application  to  chancery  cases. 
We  are  unable  to  perceive  any  good  reason  why  a  petition  for 
a  change  of  venue  should  become  a  part  of  the  record  in  a 
chancery  case,  in  the  absence  of  a  certificate  of  evidence, 
when  it  does  not  in  an  action  at  law.  The  pleadings  in  a 
chancery  case,  and  exhibits,  and  depositions  in  writing,  are  a 
part  of  the  record,  and  no  certificate  of  evidence  is  required  to 
make  such  documents  a  part  of  the  record,  but  the  evidence 
of  witnesses  called  to  testify  on  the  trial,  and  motions  made 
in  the  case,  do  not  become  a  part  of  the  record  unless  pre- 
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served  by  bill  of  exceptions.  (Brockenbrough  v.  Dresser,  67 
111.  226;  VanPelt  v.  Dunford,  58  id.  145.)  A  petition  for  a 
change  of  venue  is  a  mere  motion  made  in  the  case,  and,  like 
other  motions,  it  does  not  become  a  part  of  the  record  unless 
preserved  by  certificate,  properly  signed  by  the  presiding 
judge. 

But  it  is  urged  that  a  petition  for  a  change  of  venue  is  a 
pleading  in  the  case.  We  are  aware  of  no  authority  which 
holds  that  a  petition  for  a  change  of  venue  is  a  pleading, — 
indeed,  the  authority  is  all  the  other  way.  In  a  note  to 
Story's  Equity  Pleading,  page  4,  will  be  found  several  con- 
cise definitions  of  the  term  "pleading."  Among  others  is  the 
following:  "Pleadings  in  equity  *  *  *  consist  of  the 
formal  written  allegations  or  statements  of  the  respective 
parties  on  the  record  to  maintain  the  suit  or  to  defeat  it,  of 
which,  when  contested  in  matters  of  fact,  they  propose  to 
offer  proofs,  and  in  matters  of  law  to  offer  arguments  to  the 
court."  A  petition  for  a  change  of  venue  does  not  fall  under 
this  definition,  or  any  other  definition  of  the  term  "pleading" 
within  our  knowledge.  The  petition,  verified  by  affidavit,  was 
used  in  support  of  a  motion  entered  in  the  cause  to  change 
the  venue,  and,  like  any  other  paper  used  on  a  motion  made 
in  a  cause,  could  not  become  a  part  of  the  record  unless  pre- 
served by  certificate  of  evidence  or  bill  of  exceptions.  This 
course  was  not  pursued,  and  the  petition  is  not  before  us. 
As  the  record  stands,  we  have  no  means  of  knowing  whether 
the  court  decided  right  on  the  motion  to  change  the  venue, 
or  not. 

It  is  next  urged  that  this  is  not  a  case  for  chancery  juris- 
diction, and  that  the  court  erred  in  overruling  the  demurrer 
to  the  petition.  The  petition  was  filed  under  what  is  known 
as  the  Burnt  Becords  act.  (Bev.  Stat.  1874,  page  841.)  Sec- 
tion 15  confers  jurisdiction  on  courts  of  chancery.  Section 
16  authorizes  the  filing  of  a  petition  to  establish  and  confirm 
title  where  the  records  have  been  destroyed.     This  section 
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provides  what  the  petition  shall  contain,  and  who  shall  be 
made  defendants.  The  petition  in  this  case  contains  a  de- 
scription of  the  land,  and  avers  that  orator  has  an  estate  in 
fee  therein,  and  sets  out  the  chain  of  title  under  which  he 
claims.  The  petition  also  gives  the  names  of  the  persons  in 
possession  of  the  premises,  and  those  claiming  a  fee  in  the 
lands  in  opposition  to  the  petitioner.  Without,  however,  going 
over  all  the  allegations  of  the  petition,  we  are  satisfied  that 
it  contains  all  that  the  statute  requires,  and  if  the  statute 
itself  is  a  valid  law,  the  petition  was  not  demurrable.  As  to 
the  validity  of  the  statute,  several  cases  which  called  in  ques- 
tion its  validity  have  been  before  the  court,  and  it  has  uni- 
formly been  sustained.  Robinson  v.  Ferguson,  78  111.  539 ; 
Bertrand  v.  Taylor,  87  id.  235;  Mulvey  v.  Gibbons,  id.  367; 
Heacock  v.  Lubuke,  107  id.  396. 

But  it  is  said  the  statute  deprived  a  party  of  a  trial  by 
jury,  and  upon  this  ground  it  is  unconstitutional.  The  same 
question  was  raised  in  the  case  last  cited,  and  we  there  held 
that  the  act  was  constitutional,  and  upon  an  examination  of 
the  constitutional  provision  bearing  on  the  subject,  the  law 
as  declared  in  that  case  would  seem  to  be  beyond  dispute. 
The  constitution  of  1818  provided  that  "the  right  of  trial  by 
jury  shall  remain  inviolate."  The  constitution  of  1818  pro- 
vided that  "the  right  of  trial  by  jury  shall  remain  inviolate, 
and  shall  extend  to  all  cases  at  law,  without  regard  to  the 
amount  in  controversy."  Thus  stood  the  organic  law  of  the 
State  at  the  time  the  constitution  of  1870  was  adopted,  and 
that  instrument  declared  that  "the  right  of  trial  by  jury,  as 
heretofore  enjoyed,  shall  remain  inviolate,  but  the  trial  of 
civil  cases  before  justices  of  the  peace,  by  a  jury  of  less  than 
twelve,  may  be  authorized  by  law."  Under  this  provision 
the  right  of  trial  by  jury  was  preserved  in  all  cases,  and  to 
all  persons,  where  that  right  had  existed  before  its  adoption. 
But  the  constitutional  provision  of  1818  on  this  subject  has 
never  been  understood  as  applying  to  cases  over  which  courts 
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of  equity  have  jurisdiction.  By  its  express  terms  the  right 
of  trial  by  jury  is  confined  to  cases  at  law.  Indeed,  from 
the  organization  of  the  State  down  to  the  present  time  our 
courts  have  exercised  jurisdiction  in  equity,  and  the  practice 
has  been  uniform  in  such  courts  to  hear  and  determine  causes 
without  a  jury,  and  the  right  to  do  so  has  not  been  questioned 
or  denied.  It  has  been  a  common  practice  for  years  to  file 
bills  in  equity  to  partition  lands,  and  in  a  proceeding  of  that 
character  the  court  has  ample  power  to  settle  all  conflicting 
titles,  and  that,  too,  without  a  jury.  The  power  conferred 
upon  a  court  of  equity  by  the  Burnt  Eecords  act  is  similar  to 
a  proceeding  in  equity  for  partition,  and  a  proceeding  under 
the  former  act  is  no  more  obnoxious  to  the  constitutional  pro- 
vision for  a  jury  than  is  a  bill  in  equity  for  partition.  This 
view  of  the  question  is  sustained  by  Ward  v.  Farwell,  97  111. 
593,  and  Petition  of  Ferrier.  103  111.  367.  But  if  it  be  true 
that  appellant  was  entitled,  under  the  constitution,  to  a  trial 
by  jury,  notwithstanding  the  statute,  she  is  in  no  position 
here  to  complain  of  the  statute,  or  the  decision  of  the  court 
under  it.  If  she  was  entitled  to  a  jury  trial,  it  was  her  duty 
to  demand  a  jury,  and  had  the  court  refused  her  that  right, 
then  she  would  have  been  in  a  position  to  complain ;  but  she 
did  not  ask  for  a  jury  in  the  circuit  court,  or  in  any  manner 
indicate  to  the  court  that  she  desired  the  matters  involved  in 
the  case  submitted  to  a  jury.  We  are  therefore  of  opinion, 
as  no  jury  was  demanded,  the  right  of  trial  by  jury  was 
waived. 

The  petition  contained  the  following  allegation:  "And 
your  orator  further  states  that  the  following  persons  own,  or 
claim,  as  your  orator  is  informed  and  believes,  an  estate  in 
fee  or  some  interest  in  said  lands,  or  some  part  thereof,  as 
is  hereinafter  stated,  as  follows:  Eliza  Heacock,  and  her 
husband,  William  0.  Heacock,  and  no  other  persons,  to  the 
knowledge  and  belief  of  your  orator,  own  or  claim  an  estate 
in  fee,  or  otherwise,  in  said  lands,  or  any  portion  thereof." 
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This  allegation,  it  is  claimed,  rendered  the  petition  bad.  In 
a  former  part  of  the  petition  it  was  alleged  that  the  petitioner 
owned  the  premises  in  fee,  and  the  chain  of  title  under  which 
he  derived  title  was  set  out.  The  statute  also  required  the 
petitioner  to  allege  the  names  of  all  persons  owning  or  claim- 
ing any  estate  in  fee  in  the  lands,  or  any  part  thereof,  as 
well  as  the  names  of  all  persons  in  possession.  The  allega- 
tion to  which  exception  is  taken  was  intended  as  a  compliance 
with  this  requirement  of  the  statute,  and  while  the  language 
used  did  not,  perhaps,  express  the  meaning  of  the  pleader  as 
clearly  as  might  have  been  done,  still  in  substance  the  aver- 
ment was  sufficient.  The  substance  of  the  averment  is,  that 
the  Heacocks  are  in  the  possession  of  the  premises,  claiming 
the  fee.  The  petition  contains  all  the  substantial  allegations 
required  by  the  statute,  and,  in  our  judgment,  the  demurrer 
was  properly  overruled. 

The  decree  of  the  Superior  Court  will  be  affirmed. 

Decree  affirmed. 

Subsequently,  on  application  for  a  rehearing  the  following 
additional  opinion  was  filed : 

Per  Curiam  :  In  the  petition  for  a  rehearing  it  is  claimed 
that  the  decree  in  this  case  is  erroneous,  because  it  does  not 
set  forth  the  evidence  upon  which  it  is  based.  It  is  sufficient 
to  say  the  decree,  so  far  as  Mrs.  Heacock  is  concerned,  is 
not  based  upon  evidence  at  all,  but  on  certain  facts  specific- 
ally set  forth  in  the  petition,  which  she,  by  her  demurrer 
thereto,  has  solemnly  admitted  to  be  true.  It  is  a  funda- 
mental rule,  applicable  alike  to  proceedings  in  equity  as  well 
as  at  law,  that  no  proof  is  required  of  any  fact  which  is  ad- 
mitted by  the  record  to  be  true.  The  19th  section  of  the 
Burnt  Keeords  act  expressly  provides  in  what  cases  proof 
shall  be  required  in  support  of  a  petition  under  it.  Two 
classes  of  cases  only  are  specified,  and  all  other  cases  must 
be  governed  by  the  general  rules  of  chancery  practice.    Where 
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the  defendant  fails  to  answer,  and  a  decree  is  entered  against 
him  by  default,  or  where  the  facts  set  forth  in  the  petition 
are  put  in  issue  by  an  answer,  the  plaintiff  will  be  bound  to 
support  his  petition  by  evidence, — and  in  either  case  the  evi- 
dence must  be  set  forth  in  the  decree.  Had  the  legislature 
intended  evidence  should  be  heard  in  support  of  the  petition, 
where  the  facts,  as  here,  are  admitted  to  be  true,  it  would 
doubtless  have  said  so,  but  we  find  no  such  a  requirement  m 
the  statute.  Where  the  statute,  therefore,  directs  the  evi- 
dence shall  be  set  forth  in  all  decrees  against  married  women, 
etc.,  it  must  be  understood  to  mean  all  cases  where  the  stat- 
ute or  general  rules  of  chancery  practice  require  evidence  to 
be  heard, — or,  in  other  words,  where  the  decree  is  founded 
on  evidence,  and  not,  as  in  this  case,  upon  the  admissions 
of  the  parties.  The  statute,  in  express  terms,  contemplates 
a  defence  by  demurrer,  and  a  party  thus  defending  has  a 
right  to  stand  by  his  demurrer,  and  it  is  hardly  necessary  to 
observe  that  evidence  under  such  a  pleading  would  be  wholly 
inappropriate.  If  in  such  case,  where  a  demurrer  is  the  only 
pleading  filed  by  the  defendant,  the  plaintiff  is  still  bound  to 
offer  proofs  in  support  of  the  petition,  already  admitted  to  be 
true,  the  defendant  would  also  clearly  be  entitled  to  offer 
countervailing  testimony,  and  all  this  without  there  being 
any  issue  of  fact  raised  by  the  pleadings  to  which  the  evi- 
dence could  apply.  We  can  not  believe  the  legislature  ever 
intended  such  an  anomalous  state  of  things.  We  are  of  opin- 
ion Mrs.  Heacock  is  not  in  a  position  to  complain  of  the 
alleged  error,  and  that  it  presents  no  cause  for  reversal,  so 
far  as  she  is  concerned. 

The  petition  for  a  rehearing  will  be  denied. 

Rehearing  denied. 

Dickey,  Scott  and  Scholfield,  JJ. :     We  do  not  concur 
either  in  the  original  opinion  or  the  foregoing  per  curiam. 
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The  German- American  Insurance  Company 

v. 

Charles  F.  Steiger. 

Filed  at  Springfield  March  26,  1884. 

1.  Instjk  ance — of  an  appraisement  in  case  of  loss — whether  necessary— 
and  whether  there  must  be  a  request.  Where  a  policy  of  insurance  against 
loss  by  fire  provides  that  "loss  or  damage  to  property  totally  or  partially  de- 
stroyed, unless  the  amount  of  such  loss  or  damage  is  agreed  upon  between 
the  assured  and  the  company,  shall,  at  the  written  request  of  either  party, 
be  appraised  and  determined  by  disinterested  and  competent  persons,"  etc., 
no  appraisal  and  award  of  the  loss  or  damage  are  essential  to  a  recovery  for 
the  same  unless  a  written  request  of  one  of  the  parties  is  first  made.  Such 
request  is  a  condition  precedent  to  such  appraisal  and  award. 

2.  Same — increase  of  risk — evidence  in  respect  thereto.  In  a  suit  on  a 
policy  of  insurance  to  recover  for  a  loss  by  fire  of  buildings  and  machinery 
used  for  the  manufacture  of  hominy  and  meal,  in  which  an  increase  of  the 
risk  was  set  up  in  defence,  caused  by  the  substitution  of  a  fire-dryer  instead 
of  a  steam- dryer  without  permission  of  the  insurer,  the  court  permitted  wit- 
nesses for  the  plaintiff  to  testify  to  the  circumstances  of  the  actual  use  of 
the  fire-dryer:  Held,  that  the  evidence  was  admissible  upon  the  strict  ques- 
tion of  increase  of  risk,  as  showing  whether  the  fire- dryer,  as  constructed 
and  as  used  and  managed,  increased  the  risk. 

3.  On  the  question  whether  the  substitution  of  a  fire-dryer  in  lieu  of  a 
steam-dryer  in  buildings  used  for  the  manufacture  of  hominy  increased  the 
risk  of  the  insurer,  the  policy  being  silent  as  to  the  kind  of  a  dryer  to  be 
used,  when  the  court  has  received  in  evidence  all  facts  tending  to  show  an 
increase  of  risk,  and  the  witness'  opinions  on  the  question,  with  their  reasons, 
there  is  no  error  in  refusing  to  admit  evidence  of  the  customary  method  of 
drying,  or  that  the  risk  is  uninsurable  after  the  introduction  of  a  fire-dryer. 

4.  A  fire-dryer  for  drying  hominy  will  be  considered  as  embracing  its  ap- 
purtenances, and  its  mode  of  use  in  connection  with  the  works  as  constructed 
may  be  taken  into  view  as  bearing  upon  the  question  of  the  increase  of  the 
risk  by  its  employment  in  the  place  of  a  steam- dryer. 

5.  Same — running  a  mill  extra  hours.  Where  a  policy  of  insurance  of 
a  mill  for  the  manufacture  of  hominy  has  fixed  no  hours  for  regularly  run- 
ning the  mill,  and  no  question  was  asked  or  answered  in  the  application  as 
to  how  many  hours  it  was  to  be  run  each  day,  it  was  held,  no  error  to  refuse 
an  instruction  that  if  the  jury  believed,  from  the  evidence,  that  the  plaintiff's 
lessees  had  run  the  mill  over  or  extra  hours,  such  fact  would  defeat  a  recovery 
upon  the  policy. 
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6.  Appeal — reviewing  facts.  "Whether  the  substitution  of  a  fire -dryer 
instead  of  a  steam -dryer  in  buildings  used  for  the  manufacture  of  hominy 
increased  the  risk  of  an  insurance  company  or  not,  is  a  question  of  fact,  not 
reviewable  by  this  court  when  the  finding  in  the  trial  court  is  affirmed  in  the 
Appellate  Court  in  an  action  on  a  policy  of  insurance. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  San- 
gamon county;  the  Hon.  Charles  S.  Zane,  Judge,  presiding. 


Messrs.  Palmers,  Eobinson  &  Shutt,  for  the  appellant. 

Messrs.  Bradley  &  Bradley,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  action  to  recover  the  amount  of  a  policy  of 
insurance  against  fire,  dated  October  5,  1881,  for  one  year. 
The  insurance  was,  $750  on  the  brick  hominy  mill  of  the 
assured ;  $1000  on  his  hominy  mill  machinery ;  $250  on  his 
frame  warehouse,  situated  forty  feet  from  the  mill.  On  April 
16,  1882,  the  property  was  destroyed  by  fire.  Proofs  of  loss 
were  forwarded  to  the  insurance  company  on  the  12th  of 
May,  1882,  and  on  July  18,  1882,  the  suit  was  brought,  re- 
sulting, in  the  circuit  court,  in  a  verdict  and  judgment  for 
the  plaintiff  for  $2070.  On  appeal  to  the  Appellate  Court 
for  the  Third  District  the  judgment  was  affirmed,  and  de- 
fendant appealed  to  this  court. 

The  first  question  made  is  upon  the  want  of  an  award  of 
appraisers  of  the  damage.  It  is  raised  upon  objection  to  the 
sufficiency  of  the  proofs  in  not  containing  such  award,  and 
to  the  refusal  of  an  instruction  asserting  the  necessity  of  the 
award.  The  conditions  of  the  policy  upon  the  subject  of  an 
appraisal  and  award  are  as  follows : 

"Loss  or  damage  to  property  totally  or  partially  destroyed, 
unless  the  amount  of  said  loss  or  damage  is  agreed  upon 


256  German-American  Ins.  Co.  v.  Steiger.        [March 

Opinion  of  the  Court. 

between  the  assured  and  the  company,  shall,  at  the  written 
request  of  either  party,  be  appraised  and  determined  by  dis- 
interested and  competent  persons,  one  to  be  selected  by  this 
company  and  one  by  the  assured ;  and  where  either  party 
demands  it,  the  two  so  chosen  may  select  an  umpire  to  act 
with  them  in  case  of  disagreement ;  and  if  the  said  appraisers 
fail  to  agree,  they  shall  refer  the  differences  to  such  umpire, 
each  party  to  pay  their  own  appraiser  and  half  of  the  um- 
pire's  fee,  and  the  award  of  any  two,  in  writing,  shall  be 
binding  and  conclusive  as  to  the  amount  of  such  loss  or 
damage ;  but  no  appraisal,  nor  agreement  for  appraisal,  shall 
be  construed,  under  any  circumstances,  as  evidence  of  the 
validity  of  said  policy,  or  of  the  company's  liability  thereon. 
The  award  of  the  appraisers,  in  writing,  under  oath,  shall 
form  a  part  of  the  proofs  hereby  required,  and  until  such 
proofs  and  certificates  are  produced,  examinations  permitted 
and  appraisal  is  had,  the  loss  shall  not  be  payable.  *  *  * 
It  is  expressly  covenanted  by  the  parties  hereto,  that  no  suit 
or  action  against  this  company,  for  the  recovery  of  any  claim 
by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of 
law  or  chancery  until  after  an  award  shall  have  been  ob- 
tained, fixing  the  amount  of  such  claim  in  the  manner  above 
provided.  *  *  *  And  it  is  further  expressly  covenanted 
by  the  parties  hereto,  that  no  officer,  agent  or  representative 
of  this  company  shall  be  held  to  have  waived  any  of  the  terms 
and  conditions  of  this  policy,  unless  such  waiver  shall  be  in- 
dorsed hereon  in  writing. " 

Without  dwelling  upon  the  fact  of  no  objection  having  been 
made  to  the  proofs  which  were  furnished,  as  estopping  the 
company  from  afterward  objecting  thereto  when  sued  on  its 
policy  for  the  loss,  we  are  of  opinion  that,  reading  all  the 
above  conditions  together,  the  appraisal  and  award  which 
were  contemplated  were  to  be  at  the  written  request  of  one 
of  the  parties, — that  such  written  request  was  a  condition 
precedent  to  such   appraisal  and  award, — and  that  there  not 
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having  been  here  a  written  request  by  either  party  for  an 
appraisal,  an  appraisal  and  award  were  not  necessary,  under 
the  conditions,  in  order  to  entitle  the  plaintiff  to  a  recovery. 
The  most  serious  matter  of  contest  in  the  case  is  in  the 
respect  of  an  increase  of  the  risk  by  the  use  of  a  fire-dryer 
instead  of  a  steam-dryer.  One  of  the  conditions  of  the  policy 
is :  "Or  if  the  risk  be  increased,  by  any  means,  without  the 
consent  of  this  company  written  hereon,  this  policy  shall  be 
void."  It  appears  that  the  use  of  a  dryer  of  some  kind  is  a 
necessary  part  of  or  incident  to  a  hominy  mill  in  the  manu- 
facture of  hominy,  meal,  etc.,  to  prepare  the  product  for 
market.  At  the  time  this  property  was  insured  there  was  in 
use  in  the  mill  what  is  known  as  a  "steam-dryer,"  which  was 
supplied  with  heat  by  steam,  conducted  through  metal  pipes, 
from  a  boiler  in  the  engine  house,  situated  some  distance 
away,  to  the  place  of  drying.  The  fire  which  generated  this 
steam  was  in  the  engine  house,  and  was  the  same  fire  used 
in  producing  steam  to  propel  the  machinery  of  the  mill.  A 
short  time  before  the  fire  plaintiff  introduced  and  employed 
what  is  called  a  "fire-dryer."  The  process  of  drying  by  this 
machine  was  to  pass  the  product  of  the  mill  directly  into  and 
through  a  cylinder  heated  by  a  coal  fire,  or  what  is  called 
"fire* heat."  For  the  purpose  of  this  dryer,  adjoining  to  one 
side  of  the  main  building,  a  wooden  shed  was  constructed, 
and  a  stove-pipe  run  up  through  the  roof,  and  in  this  shed 
the  works  for  drying  by  the  application  of  fire  heat  were 
placed  and  operated.  If  there  was  any  error  committed  in 
not  sustaining  this  defence  of  an  increase  of  risk  from  the 
substitution  of  the  fire-dryer  for  the  steam-dryer,  it  was  one 
of  fact,  in  not  finding  that  such  substitution  increased  the 
risk.  With  that  this  court  has  nothing  to  do.  It  must  rest 
with  the  decision  of  the  Appellate  Court.  We  discover  no 
error  of  law  which  should  reverse  the  judgment,  in  the  sub- 
mitting of  the  question  of  increase  of  risk  to  the  jury  for 
decision. 

17—109  III. 
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Errors  are  complained  of  in  the  admission  and  rejection 
of  evidence.  Witnesses  on  the  part  of  the  plaintiff  were  per- 
mitted, against  the  objection  of  defendant,  to  testify  to  the 
circumstances  of  the  actual  use  of  the  fire-dryer.  It  is  ob- 
jected to  this  that  the  effect  of  the  admission  of  the  evidence 
was  to  mislead  the  jury  as  to  the  true  question  for  them  to 
consider,  and  make  them  think  it  to  be  whether  there  was 
proper  care  and  management  in  the  use  of  the  dryer,  instead 
of  whether  it  increased  the  risk.  We  think  the  evidence  was 
admissible  upon  the  strict  question  of  increase  of  risk,  as 
showing  whether  the  fire-dryer,  as  constructed,  and  as  used 
and  managed,  increased  the  risk.  If  the  jury  were  liable  to 
be  misled  in  the  respect  named,  and  think,  from  such  evi- 
dence, that  proper  care  and  management  would  suffice  even 
if  there  was  an  increase  of  risk,  they  might  have  been  cau- 
tioned against  that,  as  they  seem  to  have  been,  fully,  by 
instructions  asked  by  the  defendant. 

The  witness  Smith,  State  agent  of  the  North  British  Insur- 
ance Company,  and  who  had  for  many  years  been  doing  the 
work  of  State  agent,  inspecting  risks,  adjusting  losses,  and 
supervising  agencies,  after  having  testified  that  there  was 
always  some  drying  process  of  the  corn  and  meal  in  connec- 
tion with  a  hominy  mill,  and  that  there  was  a  custom  as  to 
the  method  of  drying,  was  asked  by  defendant,  "What  is 
that  method?"  On  objection,  the  court  excluded  the  ques- 
tion, counsel  for  defendant  stating  that  he  proposed  to  prove 
that  there  was  a  customary  method  of  drying  the  product, 
and  that  this  method  was  not  adopted  in  this  case.  The 
policy  is  entirely  silent  as  to  the  kind  of  dryer  to  be  used, — 
whether  a  steam-dryer  or  a  fire- dryer,  and  as  to  the  custom- 
ary method  of  drying,  containing  nothing  whatever  upon  the 
subject  of  the  drying  process.  The  customary  method  of  dry- 
ing was  not  in  issue  before  the  jury.  The  customary  method 
is  not  seen  to  have  any  necessary  reference  to  safety  from  fire. 
It  may  stand  recommended  in  its  use  by  other  considerations. 
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Exception  was  taken  to  the  exclusion  of  the  offer  of  testi- 
mony, by  this  same  witness,  that  the  risk,  after  the  introduc- 
tion of  the  fire-dryer,  was  uninsurable.  The  witness  had 
before  testified,  that  in  his  own  opinion  there  was  an  increase 
of  the  risk  by  the  use  of  the  fire-dryer,  giving  his  reasons 
therefor.  Like  testimony  of  other  witnesses  on  behalf  of 
defendant  was  given,  without  objection.  Testimony  further, 
that  the  additional  risk  was  uninsurable,  would  seem  to  be 
but  evidence  of  the  opinion  of  insurance  companies,  derived 
from  their  conduct.  The  issue  was,  was  the  risk  increased? 
All  facts  tending  to  show  an  increase  of  risk,  the  witness' 
own  opinions  on  the  question,  with  their  reasons,  were  re- 
ceived in  evidence,  and  so  long  as  there  was  the  full  admis- 
sion of  such  testimony,  we  find  no  reasonable  ground  of 
complaint  in  the  exclusion  of  evidence  of  the  customary 
method  of  drying,  or  that  the  risk  was  uninsurable  after  the 
introduction  of  the  fire-dryer. 

The  court  gave  this  instruction  for  the  plaintiff : 

"The  court  instructs  the  jury,  that  the  question  of  whether 
there  was  an  increase  of  risk  or  hazard  by  the  use  or  occu- 
pancy of  the  property  insured  in  the  policy  in  suit,  is  one  of 
fact,  for  the  jury  to  determine,  from  all  the  evidence  in  the 
case,  and  if  they  believe,  from  the  evidence,  that  there  was 
no  increase  of  risk  or  hazard,  then  the  fact  of  a  fire-dryer 
having  been  used  in  connection  with  the  property  insured 
would  not  be  a  violation  of  the  conditions  of  the  policy  in 
this  regard." 

It  is  complained  that  the  jury  are  told  by  this  instruction 
that  if  they  believe,  from  the  evidence,  that  the  risk  of  fire 
was  not  increased  by  the  fire-dryer  as  used  in  connection  with 
the  property  insured,  then  there  was  no  breach  of  the  condi- 
tion of  the  policy  in  respect  to  the  increase  of  the  risk.  We 
do  not  regard  the  instruction  as  subject  to  this  criticism  made 
upon  it.     But  if  it  were,  we  could  not  hold  it  to  be  erroneous, 
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under  the  view  we  have  expressed  upon  the  admissibility  of 
evidence  as  to  the  care  exercised  in  the  use  and  management 
of  the  fire-dryer.  Of  course,  we  understand  the  fire-dryer  as 
embracing  its  appurtenances,  and  hold  that  its  mode  of  use 
in  connection  with  the  works,  as  constructed,  may  be  taken 
into  view  as  bearing  upon  the  increase  of  the  risk  by  the  fire- 
dryer. 

An  instruction  was  asked  by  the  defendant,  and  refused, 
that  if  the  jury  believed,  from  the  evidence,  that  the  plain- 
tiff's lessees  had  run  over  or  extra  hours,  that  such  fact 
would  avoid  the  policy.  The  policy  contained  a  condition 
that  "if  the  premises,  being  a  mill  or  manufactory,  shall  run 
over  or  extra  hours,  *  *  *  this  policy  shall  be  void." 
All  the  evidence  whatever  touching  this  subject  was:  "The 
mill  was  run  every  day  from  seven  to  six,  five  days  in  the 
week,  and  from  seven  till  five  on  Saturdays.  We  were  run- 
ning all  night  during  January  and  February,  and  a  portion 
of  December;  don't  think  we  run  nights  any  in  April;  think 
we  quit  in  February. "  The  policy  fixed  no  hours  for  regu- 
larly running  the  mill.  No  written  application  was  made  by 
the  assured,  and  no  questions  asked  or  answered  as  to  how 
many  hours  the  mill  was  running  each  day,  when  the  policy 
was  issued,  nor  was  there  any  statement  in  the  policy  that 
regular  hours  would  be  any  particular  hours.  The  policy 
contained  nothing  whatever  upon  the  subject,  beyond  the  bare 
condition  above.  Over  or  extra  hours  might  have  reference 
to  the  number  of  hours  the  mill  was  running  at  the  time  of 
the  issuance  of  the  policy,  but  that  would  be  merely  conjec- 
tural. In  the  absence  of  the  policy  containing  any  standard 
of  determination  of  what  were,  or  not,  over  or  extra  hours,  we 
must  consider  this  provision  as  without  meaning,  and  that 
there  was  no  error  in  refusing  the  instruction. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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George  G.  Wilcox 

v. 

Huntington  W.  Jackson  et  al. 

Filed  at  Springfield  October  1,  1883. 

1.  Public  lands — location  of  half-breed  scrip — certificate  of,  passes 
title.  A  certificate  of  the  commissioner  of  the  general  land  office,  made 
under  the  act  of  Congress  of  July  17,  1854,  showing  the  location  of  half- 
breed,  Dakotak  or  Sioux  scrip  on  certain  of  the  public  lands,  and  that  the 
location  thereof  was  made  by  the  party  authorized  to  do  so,  is  competent  evi- 
dence in  an  action  to  show  title  in  the  location,  and  it  is  not  essential  that  a 
copy  of  the  scrip  should  be  attached  to  and  form  a  part  of  such  certificate. 

2.  Where  it  becomes  necessary  to  prove  title  from  the  United  States  un- 
der a  location  of  half-breed  scrip,  a  copy  of  the  scrip  under  which  it  was 
made  is  not  material,  any  more  than  a  copy  of  the  warrant  is  to  an  ordinary 
certificate  of  entry.  Both  are  used  by  the  holder  as  a  payment  for  the  land 
entered  or  located. 

3.  Same— whether  half-breed  scrip  is  located  on  land  not  subject  to 
location,  is  a  matter  of  defence.  Where  half-breed  scrip  has  been  located 
on  public  lands  of  the  United  States,  if  the  location  is  on  land  not  subject  to 
private  entry  or  location,  as  being  reserved,  it  is  a  matter  that  must  be  shown 
by  the  party  denying  its  validity. 

4.  Judicial  notice — whether  land  located  is  located  in  a  lake.  While 
the  court  takes  judicial  notice  of  many  things,  such  as  the  division  of  the 
State  into  counties,  and  of  the  latter  into  townships,  according  to  the  govern- 
ment surveys,  it  can  not  take  such  notice  of  the  fact  whether  land  located 
under  scrip  is  in  a  lake  which  is  a  navigable  body  of  water,  and  hence  not 
subject  to  location. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  George  G. 
Wilcox,  to  recover  a  certain  tract  of  land  in  Cook  county, 
which  it  is  claimed  Julia  Gamell  (formerly  Martin)  obtained 
from  the  government  under  an  act  of  Congress  approved  July 
17,  1854:,  entitled  "An  act  to  authorize  the  President  of  the 
United  States  to  cause  to  be  surveyed  the  tract  of  land  in  the 
territory  of  Minnesota  belonging  to  the  half-breeds  or  mixed 
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bloods  of  the  Dakotah  or  Sioux  nation  Of  Indians,  and  for  other 
purposes."  (10  U.  S.  Stat,  at  Large,  304.)  The  plaintiff,  to 
maintain  the  issues  in  said  cause  on  his  part,  offered  in  evi- 
dence the  following  certificate,  purporting  to  be  made  by  the 
commissioner  of  the  general  land  office,  and  purporting  to 
relate  to  the  location  of  the  land  in  question : 

"General  Land  Office,  May  21,  1878. 

"Keg.  Eeceiver's  No. } 

Certificate  or  Scrip  No.  232,  Letter  E,  \ 
for  160  acres.  ) 

"I,  Julia  Gamell,  (formerly  Martin,)  of  Dakotah  county, 
Minn.,  half-breed  or  mixed  blood  of  the  Dakotah  or  Sioux 
nation  of  Indians,  to  whom  was  issued  certificates  or  scrip 
under  and  by  virtue  of  the  provisions  of  an  act  of  Congress 
approved  July  17,  1854,  entitled  'An  act  to  authorize  the 
President  of  the  United  States  to  cause  to  be  surveyed  the 
tract  of  land  in  the  territory  of  Minnesota  belonging  to 
the  half-breeds  or  mixed  bloods  of  the  Dakotah  or  Sioux  na- 
tion of  Indians,  and  for  other  purposes,'  do  hereby  apply  to 
locate,  and  do  locate,  said  certificate  or  scrip  No.  232,  letter 
'E,'  for  160  acres,  on  the  following  described  lands:  Lot  1, 
section  13,  and  N.  E.  J  N.  E.  J  S.  W.  \  N.  E.  \,  and  lots  1 
and  2  (N.  I.  B.)  of  section  14,  in  township  37  north,  of  range 
14  east,  3d  P.  M.,  111.,  in  the  District  of  Lands,  subject  to 

at containing  183^^  acres,  in 

satisfaction  of  the  attached  certificate  or  scrip. 

"Given  under  my  hand,  this  21st  day  of  May,  1878. 
Julia  Gamell  (formerly  Martin.) 
By  Sextus  N.  Wilcox,  her  attorney  in  fact." 

"General  Land  Office, 
"Washington,  D.  C,  July  8th,  1878. 
"I  hereby  certify  that  the  within  scrip  has,  this  8th  day  of 
July,  1878,  been  located  on  lot  1,  section  13,  and  N.  E.  J  of 
N.  E.  i,  and  S.  W.  J  of  N.  E.  \,  and  lots  1  and  2  (N.  I.  B.  L.) 
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of  section  No.  14,  in  township  No.  37  north,  of  range  No.  14 
east,  3d  P.  M.,  111.,  containing  lSSy7^  acres,  agreeably  to  the 
act  of  17th  July,  1854,  and  by  the  party  duly  authorized  to 
make  the  location. 

J.  A.  Williamson, 
Commissioner,  Register  and  Receiver,  ex-officio, 
under  act  of  3d  of  March,  1877." 

"Department  of  the  Interior, 
"General  Land  Office,  September  18,  1878. 
"I,  J.  A.  Williamson,  commissioner  of  the  general  land 
office,    do  hereby  certify  that  the   annexed  copies  of  Sioux 
half-breed  scrip  locations  are  true  and  literal  exemplifications 
from  the  records  of  this  office. 

"The  said  copies  represent  nine  certificates  to  locate  land 
under  act  of  Congress  of  July  17,  1854.  Eight  of  the  certifi- 
cates have  been  entertained  for  land  in  Kalamick  lake,  town- 
ship 37  north,  range  14  east,  3d  P.  M.,  Illinois,  to-wit,  Nos. 
232,  E,  160  acres,  etc.,  etc.     *     *     * 

"In  testimony  whereof,  I  have  hereunto  subscribed  my 
hand,  and  caused  the  seal  of  this  office  to  be  affixed,  at  the 
city  of  Washington,  on  the  day  and  year  above  written. 

J.  A.  Williamson, 
[Seal.]  Commissioner  of  General  Land  Office." 

To  the  introduction  of  which  above  named  certificate  and 
entry  in  evidence,  the  defendants,  by  counsel,  objected,  on 
the  ground  that  the  record  was  incomplete,  in  not  containing 
a  copy  of  the  scrip  referred  to,  and  was  otherwise  incompe- 
tent and  immaterial,  and  which  objection  was  sustained  by 
the  court.  To  the  ruling  of  the  court  excluding  the  evidence 
plaintiff  excepted. 

The  plaintiff,  to  further  maintain  the  issues  on  his  part, 
offered  in  evidence  a  power  of  attorney,  executed  by  Julia 
Gamell,  (formerly  Martin,)  and  Francois  Gamell,  her  hus- 
band, authorizing  Sextus  N.  Wilcox,  their  attorney  in  fact,  to 
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sell  the  land  in  question,  and  other  lands  belonging  to  them, — 
to  the  introduction  of  which  the  defendants,  by  their  counsel, 
objected,  on  the  ground  that  it  was  immaterial,  and  which 
objection  was  sustained  by  the  court, — to  which  ruling  of  the 
court  the  plaintiff,  by  his  counsel,  then  and  there  excepted. 
The  plaintiff,  further  to  maintain  the  issues  on  his  part, 
offered  in  evidence  a  certain  deed,  executed  by  Julia  Gamell, 
(formerly  Martin,)  and  Francois  Gamell,  her  husband,  by 
Sextus  N.  Wilcox,  their  attorney  in  fact,  purporting  to  con- 
vey the  lands  in  question,  and  other  lands,  to  George  G. 
Wilcox,  the  plaintiff,  and  signed,  sealed  and  delivered  on  the 
10th  day  of  June,  1878.  To  the  introduction  of  the  deed  in 
evidence  counsel  for  defendants  objected,  on  the  ground  that 
the  evidence  was  immaterial.  The  objection  was  sustained, 
and  the  plaintiff  excepted. 

Mr.  H.  0.  McDaid,  for  the  appellant. 

Messrs.  Lyman  &  Jackson,  and  Messrs.  Cohrs  &  Dearborn, 
for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  only  question  properly  presented  by  this  record  is, 
whether  the  court  erred  in  excluding  the  exemplification  of 
the  records  of  the  general  land  office,  signed  by  the  commis- 
sioner, under  his  official  seal.  This  document  was  the  foun- 
dation of  the  plaintiff's  title,  and  if  it  was  competent  evidence, 
the  decision  will  have  to  be  reversed. 

But  one  specific  objection  was  made  to  the  evidence  by  the 
defendant  at  the  time  it  was  offered,  and  that  was,  that  no 
copy  of  the  scrip  was  attached  to  and  formed  a  part  of  the 
offered  evidence.  We  do  not  think  that  the  evidence  was 
defective  for  the  reason  it  did  not  contain  a  copy  of  the  scrip. 
The  object  of  the  testimony  was  to  show  that  Julia  Gamell 
(formerly  Martin)  had  located  the  land  in  question  under 
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the  act  of  Congress  of  July  17,  1854,  and  we  do  not  perceive 
how  a  copy  of  the  scrip  could  throw  any  light  on  that  sub- 
ject had  it  been  a  part  of  the  record.  The  act  provides  that 
the  scrip  may  be  located  upon  any  of  the  lands  within  the 
reservation  not  occupied  by  actual  settlers  of  the  half-breeds 
or  mixed  bloods,  etc.,  or  upon  any  other  unoccupied  lands 
subject  to  preemption  or  private  sale,  or  upon  any  other  un- 
surveyed  lands  not  reserved  by  the  government,  upon  which 
they  have  respectively  made  improvements.  The  act  also 
provides  that  no  transfer  or  conveyance  of  any  certificate  or 
scrip  shall  be  valid. 

The  record  offered  in  evidence  for  the  purpose  of  showing 
a  location  of  the  land,  contains,  first,  the  application  of  Julia 
Gamell  (formerly  Martin)  to  locate  scrip  No.  232,  letter  "E," 
for  160  acres  of  land,  on  the  land  in  question.  This  applica- 
tion was  made  on  the  21st  day  of  May,  1878.  The  record 
contains,  second,  the  certificate  of  the  commissioner  of  the 
land  office,  who  was  also  ex-qfficio  register  and  receiver,  show- 
ing that  the  scrip  was  located  on  the  8th  day  of  July,  1878,  on 
the  land  in  controversy,  under  the  act  of  July  17,  1854.  In 
his  certificate  to  this  exemplification  of  the  record  he  certifies 
that  eight  of  the  certificates  have  been  entertained  for  land 
in  Kalamick  Lake,  township  37  north,  range  14  east,  third 
principal  meridian,  Illinois,  to-wit:  Nos.  232,  letter  "E," 
160  acres.  Had  a  copy  of  the  scrip  been  made  a  part  of 
this  exemplification  of  the  record,  we  fail  to  see  how  it  could 
throw  any  light  on  the  transaction.  Suppose  a  quarter  sec- 
tion of  land  is  entered  by  a  person  holding  a  land  warrant, 
the  record  of  the  entry  made  by  the  register  and  receiver  is 
the  proper  evidence  that  such  person  has  purchased  the  land 
of  the  government,  and  not  a  copy  of  the  land  warrant  with 
which  the  land  was  entered.  The  same  principle  applies 
here.  The  record  of  location  made  by  the  commissioner,  who 
was  ex-qfficio  register  and  receiver,  under  the  scrip,  is  the 
evidence  of  that  fact,  and  a  copy  of  the  scrip  attached  to 
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the  record  would,  in  our  judgment,  have  no  more  bearing  on 
the  question  of  location  than  a  copy  of  a  land  warrant  would 
where  an  entry  of  land  has  been  made  under  a  land  warrant. 
The  scrip  is  used  by  the  person  to  whom  it  is  issued,  in  the 
one  case,  as  a  payment  for  the  land  upon  which  it  is  located. 
In  the  other  case  the  land  warrant  is  used  as  payment,  and 
when  it  becomes  necessary  to  prove  title  from  the  govern- 
ment, we  do  not  think  a  copy  of  either  would  be  material. 
In  Seely  v.  Wells,  53  111.  120,  it  was  held  that  "the  exemplifi- 
cation of  the  books  and  records  of  the  general  land  office, 
certified  under  the  seal  of  the  office,  is  competent  evidence 
in  our  courts."  Indeed,  there  can  be  no  controversy  upon 
that  question. 

It  is,  however,  said  that  the  certificate  of  the  commissioner 
shows  that  the  land  was  not  located,  but  entertained  for  loca- 
tion. It  is  true  that  the  commissioner,  in  his  certificate,  says 
eight  of  the  certificates  have  been  entertained  for  land,  but 
in  the  record  he  expressly  certifies  that  the  scrip  was  located. 
It  is  as  follows :  "I  hereby  certify  that  the  within  scrip  has 
this  8th  day  of  July,  1878,  been  located  on," — then  follows 
the  description  of  the  land.  This  language  is  so  plain  there 
can  be  no  doubt  in  regard  to  the  meaning  of  the  record.  We 
think  the  record  upon  its  face  showed  the  location  of  the  land 
in  controversy,  and  that  the  court  erred  in  excluding  it  as 
evidence. 

But  it  is  said  if  the  record  was  sufficient  on  its  face  to  be 
admitted  in  evidence,  it  was  incompetent  for  the  purpose  of 
establishing  title,  as  it  was  void  on  its  face.  This  position 
is  predicated  on  the  supposed  fact  that  the  land  in  question 
is  located  in  Calumet  lake,  a  navigable  body  of  water,  and 
hence  not  subject  to  entry.  Whether  this  land  was  subject 
to  preemption  or  private  entry,  or  whether  it  was  or  was  not 
subject  to  location  under  the  scrip,  is  a  matter  that  does  not 
arise  on  this  record.  There  are  many  things  that  the  court 
may  take  judicial  notice  of.     For  example,  of  the  division  of 
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the  State  into  counties,  of  the  townships  in  the  county,  as 
numbered,  according  to  the  government  survey,  and  many 
things  of  a  like  character ;  but  whether  a  lake  existed  where 
this  land  is  situated  is  a  matter  which  we  can  not  know,  un- 
less it  is  established  by  the  record.  If  this  land  was  not  sub- 
ject to  location,  under  the  act  of  1854,  for  the  reason  that 
it  was  a  part  of  Calumet  lake,  or  if  the  land  had  passed 
from  the  government,  those  and  all  kindred  questions  were 
matters  of  defence  on  the  trial. 

We  merely  decide,  on  this  record,  that  the  court  erred  in 
excluding  the  exemplification  of  the  record  signed  by  the  com- 
missioner and  offered  in  evidence  by  the  plaintiff,  and  for  that 
error  the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  M.  Daub  et  al. 

v. 

Elizabeth  Englebach. 

Filed  at  Springfield  March  26,  1884. 

1.  Evidence— former  answer  in  chancery,  which  has  been  withdrawn — 
admissions  therein.  An  original  answer  tiled  by  defendants  in  a  bill  to  fore- 
close a  mortgage,  admitting  that  the  mortgage  was  made  on  the  land  for  which 
it  was  foreclosed,  is  legitimate  evidence  to  be  considered  by  the  court,  whether 
it  was  sworn  to  or  not,  and  it  matters  not  that  it  was  withdrawn  from  the  files 
when  a  second  answer  was  filed.  It  is  like  a  letter  or  other  statement  in  writ- 
ing admitting  a  fact. 

2.  Purchaser  subject  to  incumbrance — whether  liable  to  pay  the  mort- 
gage debt.  A  person  who  purchases  land,  and  agrees  to  pay  off  an  incum- 
brance on  the  same  as  a  part  of  the  purchase  price,  is  liable  to  the  holder  of 
the  lien  for  the  sum  due  him. 

3.  Same — effect  of  an  alteration  in  the  mortgage,  as  to  liability  of  the 
purchaser.  Where  one  purchases  land  subject  to  a  mortgage  given  by  his 
grantor,  which  he  is  to  pay,  he  will  be  liable  to  pay  the  mortgage  debt,  even 
though  the  mortgage  may  be  rendered  void  by  an  alteration,  as,  another  tract 
of  land  being  included  therein. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Morgan  county ;  the  Hon.  Cyrus  Epler,  Judge,  pre- 
siding. 

This  was  a  bill  by  Herman  Englebach,  against  John  M. 
Daub  and  wife,  Joshua  Sprague,  and  Thomas  Mosely,  to  fore- 
close a  mortgage  given  by  one  Conrad  Daub  to  Herman  En- 
glebach. John  M.  Daub,  and  Caroline,  his  wife,  filed  a  joint 
answer  admitting  the  execution  of  the  mortgage  to  the  com- 
plainant, but  denying  it  was  the  mortgage  described  in  the 
bill,  claiming  that  the  mortgage  executed  had  been  altered. 
On  a  hearing  a  decree  was  rendered  finding  the  amount  due, 
and  that  as  to  John  M.  Daub  and  wife  the  mortgage  was  a 
first  lien  on  the  south-west  quarter  of  the  north-west  quarter 
of  section  9,  township  16,  range  11 ;  also,  the  north-east 
quarter  of  the  north-east  quarter  of  section  17,  same  town- 
ship and  range ;  also,  the  west  half  of  the  south-west  quarter 
of  section  9,  in  same  township  and  range ;  but  that  as  to 
Mosely  and  Sprague  the  mortgage  was  a  lien  on  the  west 
half  of  the  south-west  quarter  of  section  9,  subject  to  their 
trust  deed  made  by  Daub  and  wife  September  28,  1878,  and 
ordering  a  sale  in  the  usual  form.  This  decree  was  reversed 
by  the  Appellate  Court,  and  the  cause  remanded.  (Daub  v. 
Englebach,  9  Bradw.  99.)  After  this  the  original  bill  was 
amended,  and  the  defendants,  John  M.  Daub  and  wife,  an- 
swered the  same,  to  which  a  replication  was  filed.  On  the 
second  hearing  a  decree  was  rendered  finding  the  sum  due 
on  the  mortgage,  and  ordering  sale  of  the  two  first  named 
tracts  of  land  in  default  of  payment  of  such  sum  and  costs. 
The  other  material  facts  appear  in  the  opinion. 

Mr.  W.  P.  Callon,  for  the  plaintiffs  in  error : 
The  alteration  of  the  mortgage  in  a  material  part  of  its 
execution  and  delivery,  if  not  shown  to  have  been  an  act  of 


1884.]  Daub  et  al.  v.  Englebach.  269 

Brief  for  the  Defendant  in  Error.     Opinion  of  the  Court. 

spoliation  by  a  stranger,  or  to  have  been  done  with  the  assent 
of  the  mortgagors,  rendered  it  void,  and  not  admissible  in 
evidence.  2  Starkie  on  Evidence,  271 ;  2  Stephens'  Nisi 
Prius,  1162;  Montag  v.  Linn,  23  111.  554;  Greenleaf  on  Evi- 
dence, sec.  564 ;  People  v.  Organ,  27  111.  27  ;  Warring  v.  Smyth 
et  al.  2  Barb.  Ch.  119;  Booth  v.  Powers,  56  N.  Y.  22;  Pyle 
v.  Oustatt,  92  111.  209 ;  Bigelow  on  Frauds,  204. 

Messrs.  Brown,  Kirby  &  Kussell,  for  the  defendant  in 
error : 

Although  a  paper  introduced  in  evidence  bears  marks  of 
having  been  altered,  yet  fraud  is  not  to  be  presumed  in  the 
absence  of  evidence  to  show  it.  Booth  v.  Stanley,  34  Maine, 
115;  Wicker  v.  Pope,  12  Bich.  (S.  C.)  387;  Tyren  v.  Rives, 
57  Ala.  173;  Parker  v.  Moore,  29  Mo.  218. 

Where  an  instrument  offered  in  evidence  has  the  appear- 
ance of  having  been  altered,  the  law  raises  no  presumption 
as  to  when  or  by  whom  the  change  was  made.  This  is  a 
question  of  fact.  Milliken  v.  Martin,  66  111.  15;  Reed  v. 
Kemp,  16  id.  445 ;  Gillett  et  al.  v.  Sweat,  1  Gilm.  489 ;  Walt- 
ers v.  Short,  5  id.  256. 

A  mortgage  is  not  rendered  invalid  by  the  fraudulent  addi- 
tion by  the  grantee  of  the  name  of  the  grantor's  wife.  Ken- 
dall v.  Kendall,  12  Allen,  92 ;  Jackson  v.  Jacoby,  9  Cow.  125 ; 
Nichols  v.  Johnson,  10  Conn.  192;  Gillett  v.  Siveat,  1  Gilm. 
489.  See,  also,  Crawford  v.  Dexter,  5  Sawyer,  201 ;  Cox  v. 
Palmer,  1  McCreary,  431. 

The  original  answer  of  John  M.  Daub  and  Caroline  Daub, 
filed  in  this  case,  admits  the  mortgage  on  the  land  described 
in  the  decree. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  Herman  Englebach, 
against  plaintiffs  in  error,  to  foreclose  a  mortgage.  It  is 
alleged  that  on  the  11th  of  August,  1873,  one  Conrad  Daub, 
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being  indebted  to  complainant  in  the  sum  of  $3435.92,  by 
note  due  in  three  years  from  date,  to  secure  its  payment  exe- 
cuted and  delivered  a  mortgage  on  lands  therein  described, 
and  it  was  duly  acknowledged  and  recorded.  It  is  also  al- 
leged that  the  mortgagor  and  wife,  on  the  12th  of  January, 
1876,  sold  and  conveyed  the  lands  described  in  the  mort- 
gage to  John  M.  Daub ;  that  the  note  was  unpaid.  The  bill 
further  alleges  that  the  record  of  the  mortgage  does  not 
properly  describe  a  portion  of  the  land,  and  sets  out  the  mis- 
description of  one  tract,  and  alleges  that  Sprague  and  Mosely 
claim  some  interest  in  this  eighty-acre  tract  by  virtue  of  a 
trust  deed  made  to  them  by  J.  M.  Daub  and  wife,  subject, 
however,  to  the  lien  of  the  mortgage  of  complainant.  An 
answer  was  filed  by  John  M.  Daub  and  wife,  admitting  that 
a  mortgage  was  made  by  his  father  to  complainant,  but  not 
the  mortgage  described  in  the  bill,  but  the  one  as  recorded, 
and  that  it,  as  made,  did  not  contain  an  eighty-acre  tract 
described  in  the  mortgage  set  out  in  the  bill ;  that  after  it 
was  made  and  recorded  it  had  been  altered,  by  changing  the 
description  from  the  north-west  to  the  south-west  quarter  of 
section  9,  etc.  Complainant  having  died,  his  administratrix 
was  substituted  as  party  complainant.  On  a  hearing,  the 
court  decreed  a  foreclosure  of  the  mortgage,  except  as  to  the 
eighty-acre  tract,  the  description  of  which  was  claimed  to 
have  been  altered.  Defendants  thereupon  removed  the  record 
on  error  to  the  Appellate  Court  for  the  Third  District,  where, 
on  a  hearing,  the  decree  of  the  circuit  court  was  affirmed, 
and  they  bring  the  record  to  this  court  on  error,  and  urge  a 
reversal  of  the  decree  of  the  Appellate  Court. 

It  is  urged  that  the  circuit  court  erred  in  giving  any  force 
to  the  mortgage ;  that  it  was  shown  that  the  mortgage  was 
altered,  after  its  execution,  in  a  material  part,  and  as  com- 
plainant failed  to  satisfactorily  explain  and  prove  the  altera- 
tion was  properly  made,  the  court  should  have  held  that  the 
instrument  was  absolutely  void,  and  it  was  error  to  render 
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any  decree  enforcing  it ;  that  as  the  mortgagee  had  always 
retained  possession  of  the  instrument  after  it  was  recorded, 
and  it  being  proved  that  it  was  altered,  the  presumption  is 
that  he  made  the  alteration,  which  rendered  it  void.  On  the 
other  hand,  it  is  claimed  that  as  Daub  and  wife,  in  their 
original  answer,  admitted  that  the  mortgage  was  made  on 
the  land  for  which  it  was  foreclosed,  they  can  not  now  urge 
that  it  is  invalid.  Plaintiffs  in  error  claim  that  it  was  error 
to  admit  that  unsworn  answer  in  evidence  on  the  last  trial, 
after  it  had  been  withdrawn  from  the  files  by  leave  of  the 
court.  We  are  clearly  of  opinion  that  it  is  wholly  immaterial 
whether  the  answer  was  or  not  sworn  to  by  plaintiffs  in  error. 
It,  like  a  letter  or  other  statement  in  writing  admitting  a  fact, 
is  evidence  of  the  admission.  Nor  does  it  matter  that  it  was 
withdrawn  from  the  files.  That  did  not,  nor  could  it,  affect 
the  force  or  truth  of  the  admission.  The  answer  was  legiti- 
mate evidence  in  the  case,  and  properly  considered  by  the 
court.  It  is,  however,  urged  that  this  answer  charges  that 
Englebach,  or  some  one  for  him,  made  the  alteration.  Con- 
cede this  to  be  true,  still  there  was  no  claim  that  the  mortgage 
was  void,  except  as  to  the  eighty-acre  tract,  the  description  of 
which  is  claimed  to  have  been  altered. 

But  the  defence  is  set  up  and  urged  by  a  person  who  has 
purchased  the  land  subject  to  this  very  mortgage.  If  any 
change  was  made,  it  was  probably  before  he  purchased,  and 
when  he  did  so,  as  a  part  of  the  purchase  money  he  in  effect 
assumed  the  payment  of  the  mortgage,  and  if  required  to  pay 
the  amount  of  the  mortgage  debt,  he  will  only  be  required  to 
pay  what  he  agreed  to  when  he  purchased.  It  will  not  wrong 
him  to  the  extent  of  a  single  penny.  It  will  not  be  inequita- 
ble or  unjust.  Even  if  the  mortgage  was  rendered  void,  he, 
in  equity,  is  still  liable  to  pay  the  debt.  He  agreed  to  do  so, 
and  even  if  the  mortgage  w7as  rendered  void,  that  did  not 
cancel  the  debt,  nor  did  it  release  him  from  his  legal  liability 
to  pay  it.     This  court  has  repeatedly  held  that  a  person  pur- 
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chasing  lands,  and  agreeing  to  pay  off  incumbrances  on  the 
land  as  a  part  of  the  consideration  for  the  purchase,  becomes 
liable  to  pay  the  holder  of  the  lien. 

It  is  urged  that  the  calculation  of  the  amount  due  under 
the  mortgage  is  erroneous.  We  have  not  been  able  to  detect 
any  material  inaccuracy  in  the  amount. 

The  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 


Peachie  Swigar 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  26,  1884. 

1.  Criminal  law — sufficiency  of  evidence  to  sustain  conviction  for  man- 
slaughter. In  this  case  the  defendant  was  tried  upon  an  indictment  for  the 
alleged  murder  of  his  wife,  the  trial  resulting  in  a  verdict  for  manslaughter. 
Upon  a  review  of  the  evidence  it  was  considered  sufficient  to  warrant  the 
conviction. 

2.  Practice — time  to  object  to  improper  evidence.  If  no  objection  is 
made  to  the  admission  of  testimony  on  the  trial  of  one  for  crime,  which  is 
alleged  to  be  improper,  it  can  not  be  urged  as  error  by  the  defendant  on  writ 
of  error.  The  objection  can  not  be  considered  in  this  court  when  made  here 
for  the  first  time. 

3.  Instructions — singling  out  parts  of  the  facts  proved.  Instructions 
asked  in  a  criminal  case  are  properly  refused  if  they  direct  the  attention  of 
the  jury  to  a  partial  view  of  the  evidence,  and  direct  an  acquittal  if  they  be- 
lieve the  facts  stated  to  be  true.  Much  less  is  there  error  in  refusing  such 
instructions  if  all  that  is  proper  in  them  is  given  in  others. 

4.  ERROR  will  not  ahvays  reverse — inaccuracy  in  instruction.  A  judg- 
ment of  conviction  in  a  criminal  prosecution  will  not  be  reversed  for  a  slight 
inaccuracy  in  the  wording  of  an  instruction  for  the  People,  which  could  have 
done  the  accused  no  possible  harm. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county ;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding. 
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Mr.  Bobert  L.  McKinlay,  and  Mr.  Henry  S.  Tanner,  for 
the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  Mr.  J.  W.  Sheperd, 
State's  Attorney,  and  Messrs.  Sellar  &  Dole,  for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

At  the  March  term,  1883,  of  the  Edgar  county  circuit  court, 
Peachie  Swigar  was  indicted  for  the  murder  of  Hannah  Swi- 
gar. The  cause  was  continued  to  the  September  term  of  court 
next  thereafter,  when  the  cause  was  tried,  and  the  jury  found 
defendant  guilty  of  manslaughter,  and  fixed  the  term  of  pun- 
ishment at  twenty  years  in  the  penitentiary.  Motions  for  a 
new  trial  and  in  arrest  of  judgment  were  severally  overruled, 
and  the  court  pronounced  judgment  on  the  verdict.  To  re- 
verse that  judgment,  defendant  brings  the  case  to  this  court 
on  error. 

The  evidence  contained  in  the  record  has  been  subjected  to 
a  most  careful  study,  and  every  point  made  by  counsel  for  a 
reversal  of  the  judgment  has  been  fully  considered,  and  no 
error  is  discovered  in  the  entire  record  that  is  at  all  prejudi- 
cial to  the,  defence  sought  to  be  made.  Counsel  seem  to  lay 
great  stress  on  the  fact  the  "evidence  was  entirely  circum- 
stantial." That  is  true  so  far  as  the  testimony  is  concerned 
to  connect  defendant  with  the  crime,  but  there  is  some  direct 
evidence  as  to  the  cause  of  death.  It  is  proven,  past  all  rea- 
sonable doubt,  the  death  of  Hannah  Swigar  was  caused  by 
actual  violence,  inflicted  by  some  one.  There  is  evidence  of 
violence  by  which  the  jaw  of  deceased  was  dislocated.  All 
the  medical  witnesses  that  examined  the  body  with  a  view  to 
ascertain  the  cause  of  death,  agree  the  wound  on  the  jaw, 
which  was  a  severe  one,  was  "ante  mortem, "  and  that  it  must 
have  been  inflicted  with  some  degree  of  violence.  It  might 
have  been  done,  in  their  opinion,  with  the  fist  of  a  man,  or 
with  any  blunt  instrument.  Other  marks  of  violence  were 
18—109  III. 
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found  on  the  face  of  the  deceased,  all  of  which,  with  one 
exception,  were  evidently  made  before  death.  The  expert 
witnesses  all  agree  death  was  caused  by  asphyxia  or  strangu- 
lation, but  whether  death  ensued  before  or  after  she  was 
placed  in  the  little  stream  where  the  body  was  found,  they 
are  not  agreed,  but  that  is  not  a  matter  of  much  consequence. 
One  of  the  surgeons  that  testified  on  behalf  of  defendant, 
gave  it  as  his  opinion  deceased  "came  to  her  death  by  vio- 
lence, "  and  of  that  fact  there  can  not  be  the  slightest  doubt, 
when  the  evidence  is  all  considered.  The  theory  death  was 
the  result  of  accident,  from  a  fainting  fit,  or  otherwise,  has 
absolutely  no  support  in  the  testimony.  The  surgeons  that 
conducted  the  post  mortem  examination,  all  say  her  brain, 
heart  and  lungs  were  in  a  healthy  condition.  There  is  no 
evidence  that  she  had  ever  been  subject  to  any  sudden  illness. 
She  was  a  young  woman,  not  much,  if  any,  past  seventeen 
years,  and  so  far  as  the  record  discloses,  had  always  been 
healthy.  She  had  just  left  her  mother's  house,  with  no  ap- 
parent sickness,  and  it  is  wholly  improbable  she  was  over- 
taken with  any  sudden  illness  in  so  brief  a  time  as  elapsed 
before  her  death.  The  position  of  the  body  when  found  in 
the  water  renders  it  improbable  that  death  was  the  result  of 
accident  or  sudden  sickness.  When  the  body  was  found,  she 
was  lying  on  her  face,  with  her  hands  under  her  body,  her 
person  straightened  out,  and  her  clothing  all  in  order.  It 
must  have  required  care  to  have  placed  the  body  in  that  posi- 
tion. It  is  extremely  improbable  the  body,  with  the  clothing 
so  carefully  arranged,  came  to  that  position  by  mere  accident. 
There  were  tracks  of  some  person  near  where  the  body  was 
found,  and  the  conclusion  is  irresistible  her  death  was  caused 
by  violence,  and  that  the  body  was  placed  in  the  water  by 
some  one  either  before  or  after  death  ensued. 

The  inculpatory  evidence  tending  to  connect  defendant  with 
the  commission  of  the  crime  alleged  against  him,  is  entirely 
circumstantial.     But  it  must  be  conceded  the  facts  and  cir- 
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cumstances  proven  were  sufficient  to  make  the  question  of  the 
guilt  or  innocence  of  defendant  one  to  be  left  to  the  determin- 
ation of  the  jury.  Every  fact  in  the  record  points  to  defendant 
as  the  guilty  party.  That  some  one  killed  his  wife  admits 
of  no  doubt,  and  there  is  not  the  slightest  fact  or  circum- 
stance proven  that  tends,  in  the  remotest  degree,  to  implicate 
any  one  other  than  defendant.  It  will  not  be  necessary  to 
enter  upon  any  critical  analysis  of  the  evidence.  It  has  been 
carefully  considered,  and  it  is  seen  it  is  sufficient  to  warrant 
the  conviction.  To  some  extent  it  shows  opportunity  and 
motive.  His  own  testimony  at  the  inquest,  in  the  presence 
of  the  body,  is  to  the  effect  he  was  at  or  near  the  place  where 
the  body  was  found  at  about  the  time  she  would  reach  there 
after  leaving  her  mother's  house  to  go  to  her  own  house. 
Explanations  given  of  his  conduct  as  he  passed  the  place 
where  the  body  was  afterwards  found,  are  very  unsatisfactory. 
Indeed,  his  whole  conduct  after  his  wife  was  discovered  to  be 
missing  was  mysterious  in  the  extreme,  and  was  highly  cal- 
culated to  excite  suspicion.  As  respects  motive,  it  seems  he 
found  fault  with  his  wife  on  account  of  a  letter  he  imagined 
she  had  received  from  a  friend  that  had  been  recently  visit- 
ing at  her  father's  house,  and  would  not  show  to  him.  The 
evidence  shows  she  had  received  no  such  letter.  In  conver- 
sation with  a  young  brother  of  deceased,  on  the  day  of  her 
death,  defendant  inquired  of  him  whether  his  wife  had  gone 
to  a  funeral  that  was  being  held  in  the  immediate  neigh- 
borhood, with  certain  persons  whom  he  named,  and  said,  if 
she  had  done  so  "she  would  never  go  to  another  one."  In 
the  midst  of  the  search,  when  the  neighbors  had  gathered 
to  assist, — an  hour,  it  would  seem,  of  extreme  solicitude  and 
anxiety  to  all  engaged, — the  only  explanation  he  ventured 
to  give  for  her  disappearance  was  her  infidelity  to  him.  He 
assumed  to  discover  tracks,  that  no  one  else  could  see,  that 
indicated,  as  he  said,  her  elopement  with  a  paramour.  It 
ought  to  be  said  there  existed,  neither  in  the  testimony  nor 
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in  fact,  any  ground  for  the  imputation  of  wrongful  conduct  to 
the  deceased.  But  the  jury  may  have  humanely  believed  that 
defendant,  while  entertaining  the  belief  his  wife  had  gone  to 
the  funeral  with  persons  objectionable  to  him  for  some  reason, 
had  met  her  on  her  way  home,  and  in  an  altercation  struck 
her  with  his  fist,  or  with  the  piece  of  bark  that  was  found  by 
her,  that  produced  the  severe  wound  on  the  jaw,  and  then 
strangled  her,  causing  death, — otherwise  their  verdict  would 
certainly  have  been  for  a  graver  offence  than  manslaughter. 

It  is  insisted  improper  evidence  was  permitted  to  go  to  the 
jury,  that  was  prejudicial  to  defendant.  It  is  sufficient  to 
say,  no  objection  was  taken  at  the  trial  to  the  admission  of 
the  evidence  it  is  now  said  was  improper,  and  the  objection 
can  not  be  considered  for  the  first  time  in  this  court. 

The  point  is  made  the  trial  court  erred  in  refusing  to  give 
defendant's  seventh  and  eighth  of  the  series  of  refused  in- 
structions. Both  instructions  are  faulty,  because  they  direct 
the  attention  of  the  jury  to  a  partial  view  of  the  evidence, 
and  direct  an  acquittal  if  they  believe  the  facts,  as  stated,  to 
be  true.  But  aside  from  this  view,  all  that  is  contained  in 
either  instruction  that  was  proper  to  be  given  was  contained 
in  other  instructions  that  were  given  for  defendant.  The  jury 
were  very  fully  instructed  on  every  phase  of  the  defence  he 
was  seeking  to  make,  and  there  is  no  ground  for  complaint 
on  that  score.  There  may  be  some  slight  grounds  for  the 
criticism  made  on  the  tenth  of  the  series  of  instructions  given 
for  the  People,  but  the  inaccuracy  complained  of,  if  it  exists, 
is  so  very  slight  it  could  do  no  possible  harm  to  the  cause  of 
defendant.  At  most,  that  which  is  made  the  ground  of  com- 
plaint is  the  phraseology  in  which  the  principle  of  the  in- 
struction is  stated,  and  that  is  too  slight  an  error  upon  which 
to  base  a  reversal  of  the  judgment. 

No  error  appearing  in  the  record  at  all  prejudicial  to  de- 
fendant, the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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John  Gilmore 

v. 

Ephraim  Gilmore  et  al. 

Filed  at  Springfield  March  26, 1884. 

1.  Kents  and  profits — rights  of  heir  as  against  the  widow,  on  par- 
tition—  acquiescence  of  the  widow  in  a  special  arrangement  —  estoppel. 
"While  a  widow,  whose  husband  died  in  1855,  might  have  been  entitled  to  the 
exclusive  use  of  the  whole  of  the  home  farm  until  her  dower  was  assigned, 
yet  when  she  did  not  insist  on  such  right,  but  has  ever  since  1870  acquiesced 
in  an  arrangement  then  made  by  her  adult  sons,  giving  her  the  use  of  the 
house  and  garden  of  the  home  place  for  life,  without  cost,  and  by  which  she 
was  to  and  has  since  received  $500  per  annum,  (a  fair  equivalent  for  her 
dower,  had  it  then  been  assigned,)  it  was  held,  that  on  a  bill  for  partition,  the 
elder  sons,  who  continued  in  the  use  and  possession  of  the  farm,  were  es- 
topped from  setting  up  any  such  claim  on  her  part  to  exclude  an  infant  heir 
from  being  allowed  his  just  share  of  the  rents  and  profits  in  the  home  farm. 
Even  the  widow  herself  would  be  equally  so  estopped. 

2.  Contribution — as  between  tenants  in  common — for  purchase  money 
paid — circumstances  in  discharge  of  the  liability.  A  father  died  in  1855, 
the  owner  in  fee  of  a  farm  of  three  hundred  acres,  and  holding  under  a  con- 
tract of  purchase  another  tract  of  three  hundred  and  twenty  acres,  owing  on 
the  same  about  $3200,  which  was  afterwards  paid  by  the  eldest  son,  who  took 
charge  of  both  tracts,  and  by  his  labor,  and  that  of  his  other  elder  brothers, 
and  the  profits  derived  from  the  use  of  the  lands,  paid  the  purchase  money, 
and  took  a  conveyance  of  the  latter  tract  to  the  widow  and  heirs  of  his  de- 
ceased father.  On  bill  for  partition,  the  eldest  son  claimed  that  he  ought  to 
be  reimbursed  by  the  other  heirs  for  their  proportionate  share  of  the  pur- 
chase money  so  paid  by  him  after  his  father's  death.  It  appeared  that  by  a 
settlement  he  had  made  with  the  adult  heirs  in  1870,  he  had  treated  the 
money  so  paid  as  the  product  of  the  joint  labor  of  the  family  and  the  profits 
of  the  two  farms:     Held,  that  the  claim  was  properly  disallowed. 

3.  Reference  to  the  master — when  not  necessary .  In  decreeing  a 
partition  of  lands,  and  an  account  of  the  rents  and  profits  against  the  heirs 
who  had  the  use  of  the  aame,  in  a  case  involving  no  complicated  question  of 
facts  or  contrariety  of  evidence,  the  court  found  the  respective  interests  of 
the  parties,  and  as  against  an  infant  heir  the  eldest  son  should  be  allowed  a 
certain  proportion  of  all  taxes,  and  for  all  permanent  improvements  made  by 
him  after  a  certain  date,  excluding  the  value  of  timber  and  materials  taken 
from  the  place,  and  that  the  infant  heir  should  be  allowed  his  proportion  of  the 
rents  and  profits  of  the  estate  from  the  same  date,  fixed  at  $1000  per  annum, 
after  deducting  the  widow's  dower  interest,  etc.     It  also  appeared  that  the 
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adult  heirs  had  practically  settled  the  question  of  the  annual  rental  of  the 
premises.  It  was  objected  that  the  reference  to  the  master  to  state  the  ac- 
count should  have  left  him  to  find  the  rental  value,  as  well  as  to  strike  the 
balance  of  the  account:  Held,  that  under  the  circumstances  there  was  no 
error  in  not  referring  the  whole  matter  to  the  master. 

4.  Ckoss-bill — whether  necessary.  On  bill  for  the  partition  of  lands 
there  is  no  error  in  requiring  an  account  of  the  rents  and  profits  to  be  taken 
in  favor  of  an  infant  defendant  without  a  cross-bill  being  filed  by  him.  Be- 
ing a  minor  defendant,  he  is  entitled  to  the  protection  of  the  court  without  a 
cross -bill. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county;  the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Mr.  Thomas  F.  Tipton,  for  the  appellant : 

The  widow  was  entitled  to  the  entire  home  farm  until 
dower  was  assigned.  Strawn  v.  Strawn,  50  111.  256;  Trask 
v.  Baxter,  48  id.  406. 

John  Gilmore,  the  appellant,  claims  that  the  $3500  paid 
by  him  for  the  Downs  farm,  and  interest,  should  be  paid  him 
by  Ephraim  and  Mary  Gilmore,  and  Albert  Shaver, — in  other 
words,  that  the  shares  of  these  parties  should  each  bear  their 
proportionate  share  of  the  payment  on  the  Downs  land,  and 
for  improvements.  Illinois  Land  and  Loan  Co.  v.  Bonner,  75 
111.  317. 

Commonly,  where  one  co-tenant  removes  a  burden  upon 
the  land,  all  should  contribute  proportionately  to  the  expense, 
and  where  taxes  are  rightfully  paid  by  only  one  of  the  co-ten- 
ants, unless  reason  to  the  contrary  is  shown.  47  111.  120 ; 
Coster  v.  Stookey,  89  id.  280. 

Such  party  should  also,  on  like  payment  of  insurance,  be 
allowed  for  the  same.  See  Mahoney  v.  Mahoney,  65  111.  406, 
for  statement  of  the  rule ;  Roberts  v.  Beckwith,  79  id.  246. 

As  to  right  of  Mary  Gilmore  to  dower,  if  any,  for  the  Downs 
land,  see  70  111.  591. 

The  cause  should  have  been  referred  to  the  master  to  state 
the  account,  but  instead  thereof,  the  court,  as  in  the  case  of 
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Quayle  v.  Guild,  83  111.  555,  proceeded  to  and  did  state  the 
account.    This  was  clearly  error.    Moss  v.  McCall,  75  111.  196. 

Mr.  Kobert  E.  Porter,  for  the  appellees : 

Appellant  having  failed  to  set  up  his  claim  as  lessee  of  his 
mother  in  his  cross-bill,  is  not  entitled  to  affirmative  relief  in 
decree.  McConnell  v.  Smith,  23  111.  611;  Mason  v.  McGirr, 
28  id.  322 ;  Follansbee  v.  Scottish  American  Mortgage  Co.  7 
Braclw.  486;  Purdee  v.  Henslee,  97  111.  389;  White  v.  White, 
103  id.  438. 

It  is  only  long  and  tedious  or  disputed  accounts  that  should 
be  referred  to  the  master.  The  court  having  heard  all  the 
evidence  found,  and  it  is  amply  shown  by  the  record  that  the 
rental  value  was  $1500  per  annum,  the  only  thing  remaining 
was  to  find  what  was  due  for  improvements,  taxes,  and  the 
like,  and  that  was  properly  referred  to  the  master.  Patten  v. 
Patten,  75  111.  446. 

There  was  no  error  in  decreeing  what  sum  of  the  rents 
should  be  paid  to  Albert  Shaver.  He  is  a  minor,  and  courts 
of  equity  are  bound  to  guard  the  interests  of  minors,  without 
a  prayer  therefor.  Hartman  v.  Hartman,  59  111.  103  ;  White 
v.  Glover,  id.  459  ;  King  v.  King,  15  id.  487  ;  Bonner  v.  Peter- 
son, 44  id.  253 ;  Smith  v.  Sackett,  5  Gilm.  534. 

Under  the  Dower  act  of  1845,  (sees.  17,  18  and  19,)  it  was 
the  duty  of  the  dowress  to  demand  an  assignment  of  dower, 
and  she  was  entitled  to  no  damages  until  demanded,  (Strawn 
v.  Straivn,  50  111.  256 ;  Bonner  v.  Peterson,  44  111.  253,)  and 
neither  the  minor  nor  his  guardian  could  assign  it.  Bonner 
v.  Peterson,  44  111.  253. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  appeal  brings  before  us  for  review  a  judgment  of  the 
Appellate  Court  for  the  Third  District,  affirming  a  decree  of 
the  circuit  court  of  McLean  county,  in  a  partition  proceed- 
ing between  the  heirs  at  law  of  Nathaniel  Gilmore,  who  died 
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intestate  on  the  22d  of  November,  1855,  leaving  him  surviv- 
ing Mary  Gilmore,  (his  widow,)  and  the  following  children, 
namely,  John,  Craig,  Eliza  J.,  Albert,  William,  Ephraim, 
Mary  Ann,  and  Johnson,  being  his  only  heirs  at  law.  Mary 
Ann  and  Johnson  both  died  when  quite  young,  without  is- 
sue,— the  former  in  1857,  and  the  latter  in  1861.  Eliza  J. 
intermarried  with  Alexander  Shaver,  in  1865,  and  died  in 
1867,  leaving  as  fruit  of  the  marriage  Albert  Shaver,  an 
infant  son  and  only  heir. 

Nathaniel  Gilmore,  at  the  time  of  his  death,  was  the  owner 
in  fee  of  a  farm  in  Empire  township,  consisting  of  three  hun- 
dred acres,  and  known  as  the  "Empire  farm."  He  also  held, 
under  a  contract  of  purchase,  another  farm  in  Downs  town- 
ship, consisting  of  three  hundred  and  twenty  acres,  known 
as  the  "Downs  farm,"  on  which  but  little,  if  any  part,  of 
the  principal  of  the  purchase  money  had  been  paid.  The 
balance  then  due  on  account  of  the  purchase  of  this  farm 
amounted  to  about  $3200,  which  was  subsequently  paid  by 
the  older  children  out  of  the  profits  of  the  two  farms,  and 
upon  such  payment  it  was  conveyed  to  the  widow  and  heirs. 
The  Empire  farm  constituted  the  residence  and  homestead  of 
Gilmore  at  the  time  of  his  death,  and  the  widow  and  children 
continued  to  occupy  it  as  su<5h  after  his  decease.  The  bill  in 
this  case  was  filed  by  Ephraim  Gilmore,  against  the  widow, 
John  Gilmore  and  Albert  Shaver,  for  the  partition  of  these 
farms  and  assignment  of  dower,  the  other  heirs  having  trans- 
ferred their  interests  therein  to  John,  as  hereinafter  stated. 
John  Gilmore,  claiming  to  have  certain  equities  as  against 
complainant  and  Albert,  on  account  of  payment  of  taxes  and 
expenses  incurred  in  making  permanent  improvements  on  the 
farms,  filed  a  cross-bill.  This  claim  was  in  part  allowed  by 
the  decree,  but  not  to  the  extent  claimed,  and  the  complain- 
ant in  the  cross-bill  brings  this  appeal. 

There  is  no  controversy  about  the  controlling  facts  in  this 
case.     There  is  some  contrariety,  it  is  true,  as  to  the  minor 
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details,  but  that  is  all.  The  evidence  shows  that  upon  the 
death  of  Gilmore  the  family  continued  to  live  together  on 
the  homestead,  as  they  had  before,  all  working  together  for 
the  common  interest,  and  deriving  their  support  from  their 
labor  and  rents  and  profits  of  the  two  farms.  Between  1855 
and  1865  the  indebtedness  on  account  of  the  Downs7  farm 
was  all  paid  off,  and  extensive  and  valuable  improvements 
were  made  on  both  farms,  all  of  which  expenditures  and 
improvements  were  made  out  of  the  common  fund.  Up  to 
this  period,  or  thereabouts,  all  the  accumulations  from  their 
joint  labor  and  the  proceeds  of  the  farms  seem  to  have  been 
expended  in  the  manner  just  stated,  though  the  evidence  on 
this  point  is  not  very  clear.  In  1865,  Eliza  Jane,  having 
married  Shaver,  left  the  farm  and  ceased  to  be  a  member  of 
the  family,  and  consequently  ceased  to  contribute  anything 
to  the  common  fund.  Ephraim,  the  complainant,  at  this 
time  could  not  have  been  more  than  self-sustaining,  he  being 
then  only  about  fourteen  years  of  age.  John,  as  the  oldest 
of  the  boys,  had  general  control  of  affairs  from  the  death  of 
his  father  up  to  1870,  when  there  was  a  general  settlement 
between  himself,  William,  Albert,  and  Craig.  In  the  mean- 
time, after  having  paid  the  purchase  money  on  the  Downs 
land,  and  opened  up  and  improved  the  two  farms,  as  above 
stated,  the  surplus  of  the  accumulations  of  the  farms  was 
used  by  the  four  oldest  boys  in  extending  their  general  busi- 
ness and  farming  operations,  and  finally  vested  by  them  in 
the  purchase  of  sixteen  hundred  acres  of  valuable  land  in 
Ford  county,  which  they  divided  between  themselves. 

At  the  general  settlement  between  them  in  1870,  just  re- 
ferred to,  an  account  was  taken  of  the  property  then  on  hand, 
and  each  of  the  four  oldest  boys  was  allowed  $20  a  month 
for  his  time  and  labor  from  the  day  he  became  of  age  to  the 
date  of  settlement,  but  nothing  for  his  services  before  that 
time.  The  Ford  county  lands  were  divided  between  Albert, 
Craig  and  William,  in  consideration  of  which  the  latter  con- 
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veyed  their  interests  in  the  Downs  and  Empire  farms  to 
John.  As  a  part  of  this  settlement  it  was  understood  that 
the  widow  was  to  have  the  house  and  garden  of  the  home 
place  for  life,  without  cost,  and  was  to  receive,  in  lieu  of  her 
dower  in  the  two  farms,  $500  per  annum,  to  be  paid  by  John, 
in  consideration  of  which  he  was  to  have  three-ninths  of  the 
two  places  during  the  widow's  life,  and  the  remaining  six- 
ninths  were  to  be  held  and  enjoyed  by  John,  Ephraim,  and 
Albert  Shaver,  according  to  their  respective  interests  in  the 
fee, — and  this  settlement  was  agreed  to,  and  has  since  been 
carried  out,  by  the  widow.  This  adjustment  was  made  upon 
the  basis  that  Ephraim  and  Shaver,  respectively,  had  one- 
sixth  interest  in  the  two  farms.  In  1880  there  was  a  settle- 
ment between  Ephraim  and  his  four  older  brothers,  with 
respect  to  services,  and  for  the  use  of  his  interest  during  his 
minority,  in  the  two  farms,  in  which  he  was  allowed  and  paid 
by  them  $1000.  The  evidence  clearly  shows  the  rental  value 
of  the  two  farms  was  fully  $1500  per  annum,  and  it  was,  in 
effect,  rated  at  that  in  the  settlement  of  1870,  by  fixing  the 
widow's  compensation  in  lieu  of  dower  at  $500  per  annum. 
Between  1870  and  1880  Ephraim  cultivated  his  part  of  the 
land  in  question,  which,  as  already  appears,  was  estimated 
during  the  widow's  life  at  one-ninth  of  the  whole,  or  one-sixth 
of  what  remained  after  allowing  for  her  dower.  So  much 
of  the  farms  as  he  cultivated  in  excess  of  this  he  paid  rent 
for  to  John.  In  all  these  arrangements  no  notice  seems  to 
have  been  taken  of  the  fact  that  the  widow  was  owner  in  fee' 
of  a  small  part  of  this  property  as  heir  of  the  two  children 
who  died  in  infancy,  after  the  decease  of  their  father,  and 
the  widow  appears  to  have  fully  concurred  in  all  that  was 
done.  It  also  appears,  from  the  testimony,  that  the  mother 
of  Albert  Shaver,  in  1865,  received,  on  account  of  her  interest 
in  the  farms,  altogether  $650. 

The  court  found  the  interests  of  the  parties  in  the  two 
farms  to  be  as  follows :  John  -|§  parts,  Ephraim  and  Albert 
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Shaver,  respectively,  -^  parts,  widow  -^  parts  and  dower  in 
the  residue,  and  thereupon  appointed  commissioners  to  assign 
dower  and  make  partition  accordingly.  The  court  also  found 
"that,  as  against  Albert  Shaver,  John  Gilmore  should  be 
allowed  -g5^  of  all  taxes,  and  for  all  permanent  improvements 
on  said  farms  made  after  March  30,  1865,  excluding  value 
of  timber  and  materials  taken  from  the  place,  and  that  Albert 
Shaver  should  be  allowed  his  proportion  of  the  rents  and 
profits  of  the  estate  from  March  30,  1865,  hereby  fixed  at 
$1000  per  annum,  after  deducting  the  widow's  dower  interest ; 
that  Albert  Shaver  should  be  charged  with  $650,  paid  his 
mother,  in  1865,  by  John  Gilmore;  that  Ephraim  Gilmore 
should  be  charged  with  permanent  improvements  made  after 
1870,  less  timber  taken  from  the  farm  to  make  the  same." 
The  cause  was  thereupon  referred  to  a  special  master,  to  state 
an  account  in  conformity  with  the  findings  and  decree  of  the 
court,  as  above  set  forth. 

Numerous  reasons  have  been  assigned  why  the  judgment 
in  this  case  should  be  reversed,  but  we  find  no  merit  in  any  of 
them.  It  is  claimed,  in  the  first  place,  that  inasmuch  as  the 
widow's  dower  had  never  been  set  off  to  her,  she  was  entitled 
to  the  possession  and  use  of  the  whole  of  the  home  place  so 
long  as  it  remained  unassigned,  from  which  the  conclusion  is 
reached  that  Shaver  is  not  entitled  to  any  allowance  for  rents 
and  profits  on  account  of  his  interest  in  the  home  place. 
That  such  is  the  statute  is  conceded,  and  had  the  widow,  in 
1870,  insisted  on  this  right,  instead  of  acquiescing  in  the 
arrangement  then  made  for  her  by  her  children,  as  she  did, 
by  which  she  was  to  receive,  and  has  annually  since  then  re- 
ceived, what  would  have  been  a  fair  equivalent  for  her  dower 
had  it  been  then  assigned,  and  if  she  were  here  now  still 
insisting  on  that  right,  instead  of  her  son,  who  was  a  party 
to  that  arrangement,  the  point  would  doubtless  be  well  taken. 
But  no  such  a  case  is-  presented  here.  Under  the  facts  be- 
fore us  even  the  widow  would  be  estopped  from  making  such 
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a  defence,  and  that  John  can  not  be  heard  to  make  it  is  too 
palpable  to  receive  serious  consideration.  The  widow,  prior 
to  1870,  practically  turned  over  the  two  farms  to  the  older 
sons, — not  that  they  might  enrich  themselves  at  the  expense 
or  to  the  impoverishment  of  her  minor  son  and  grand-son, 
but  doubtless  for  the  common  interest  of  all.  There  is  not 
the  slightest  ground  for  the  claim  that  she  ever  intended  her 
dower  rights  should  be  used  as  a  source  of  profit  by  some  of 
her  children  to  the  exclusion  of  the  others.  Indeed,  no  such 
claim  is  made.  Between  1864  and  1870,  the  older  boys, 
having  full  control  of  these  farms,  did  an  extensive  and  pros- 
perous business,  in  which  they  accumulated  large  sums  of 
money,  and  profitably  invested  the  same  in  valuable  lands, 
which  they  divided  between  themselves  to  the  exclusion  of  the 
minor  children,  as  we  have  already  seen.  As  to  Ephraim, 
they  settled  his  claim  at  the  moderate  sum  of  $1000,  and  by 
the  present  decree  all  they  are  required  to  do  by  way  of  com- 
pensating Albert  Shaver,  is,  after  charging  him  with  his  due 
proportion  of  taxes,  insurance,  and  expenses  for  permanent 
improvements,  to  allow  him  a  reasonable  rental  for  the  use  of 
his  interest  in  the  "farms  during  the  time  they  were  making 
so  profitable  a  use  of  them.  This,  we  think,  he  was  clearly 
entitled  to. 

It  is  also  claimed  that  John  should  be  reimbursed .  by  the 
other  heirs  for  their  proportionate  share  of  the  purchase 
money  paid  on  the  Downs  farm  after  Gilmore's  death.  As 
already  shown,  this  money  did  not  belong  to  John  any  more 
than  it  did  to  the  other  members  of  the  family  who  assisted 
in  earning  it.  It  was  the  product  of  the  joint  labor  of  the 
family  and  the  profits  of  the  two  farms,  and  that  all  parties  so 
considered  it,  is  shown  by  the  fact  the  deed  for  the  farm  was 
taken  in  the  name  of  the  widow  and  heirs.  Moreover,  by  the 
adjustment  in  1870  it  was  so  treated.  If  John  had  had  any 
just  claim  on  that  score,  then  would  have  been  a  very  oppor- 
tune time  to  have  raised  the  question.     It  is  too  late  now. 
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It  is  objected  the  case  should  have  been  referred  to  the 
master  to  state  the  account.  This  was  done.  Perhaps  the 
real  ground  of  counsel's  complaint  is,  that  the  rental  value 
of  the  farms  was  not  left  open  to  be  fixed  by  the  master. 
This  was  not  necessary,  under  the  facts  in  this  case.  There 
was  no  complication  of  facts  or  contrariety  of  evidence  re- 
quiring this  question  to  be  passed  on  by  the  master.  As 
already  shown,  the  parties  themselves  had  practically  settled 
this  question,  and  upon  the  evidence  the  court  was  fully 
justified  in  adopting  their  settlement  of  it. 

The  point  is  made  that  Shaver,  to  entitle  him  to  the  relief 
granted,  should  have  filed  a  cross-bill.  This  was  not  neces- 
sary. (Stark  v.  Brown,  101  111.  395.)  Being  a  minor  defend- 
ant, he  was  entitled  to  the  protection  of  the  court  without  a 
cross-bill.  We  regard  the  decree,  so  far  as  the  appellant  is 
concerned,  fully  as  favorable  as  he  had  any  right  to  expect 
or  the  law  would  permit. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Joseph  G.  English,  Conservator, 

v. 

Ann  N.  Porter. 

Filed  at  Springfield  March  26,  1884. 

1.  Conteact — mental  capacity.  -Although  the  mind  of  a  person  may  be 
to  some  extent  impaired  by  age  or  disease,  still,  if  he  be  capable  of  transact- 
ing his  ordinary  business, — if  he  understands  the  nature  of  the  business  in 
which  he  is  engaged,  and  the  effect  of  what  he  is  doing,  and  can  exercise  his 
will  with  reference  thereto, — his  acts  will  be  valid  and  binding. 

2.  Evidence  —  burden  of  proof — to  avoid  a  deed  on  the  ground  of 
insanity  or  undue  influence.  On  bill  by  a  conservator  to  set  aside  a  convey- 
ance of  real  estate  made  by  his  ward,  on  the  ground  of  insanity  of  the  grantor 
and  undue  influence  of  the  grantee  over  him,  the  burden  is  upon  the  com- 
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plainant  to  prove  one  or  both  of  these  allegations  of  his  bill  by  a  preponder- 
ance of  evidence. 

3.  Same — sufficiency — to  show  improper  relations  between  a  man  and  a 
woman.  The  fact  that  a  man  is  not  the  husband  of  a  woman  with  whom  he 
is  on  intimate  terms  and  transacts  business,  but  by  some  were  supposed  to 
be  man  and  wife,  is  not  sufficient  evidence  of  illicit  or  adulterous  intercourse 
between  them,  or  of  improper  relations. 

4.  Same — the  greater  number  of  witnesses  does  not  necessarily  control. 
Mere  numbers  of  witnesses  alone,  testifying  to  a  state  of  facts,  or  as  to  the 
mental  capacity  of  another  to  make  a  rational  contract,  will  not  control,  where 
the  less  number  are  more  intelligent,  more  reliable,  or  in  any  material  respect 
superior  as  witnesses  to  the  others. 

5.  Conveyance — in  payment  of  a  debt — relations  between  the  parties, 
as  affecting  the  validity  of  the  transaction.  A  conveyance  of  land  in  pay- 
ment of  the  notes  of  the  grantor,  for  money  owing  to  the  grantee,  will  be 
sustained,  and  in  such  case  it  is  immaterial  in  what  relation  the  parties  may 
have  stood  toward  each  other.  It  is  only  where  a  conveyance  is  purely  vol- 
untary, or  at  least  for  an  inadequate  consideration,  that  inquiry  into  that 
relationship  can  become  material. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding. 

Mr.  J.  C.  Black,  and  Mr.  E.  E.  E.  Kimbrough,  for  the  ap- 
pellant : 

In  determining  the  question  of  capacity  of  E.  L.  Porter  to 
convey  his  property  on  the  7th  and  15th  days  of  April,  1881, 
the  court  will  look  beyond  the  few  facts  of  the  actual  signing, 
and  consider  all  competent  evidence  as  to  the  life  and  mental 
habits  and  condition  of  the  alleged  insane  person.  Hopps  v. 
People,  37  111.  385  ;  Haviland  v.  Hayes,  37  N.  Y.  25 ;  Bitner 
v.  Bitner,  65  Pa.  347;  Robinson  v.  Adams,  62  Maine,  369. 

If  insanity  be  once  established,  its  continuation  is  pre- 
sumed. Menkins  v.  Lightner,  18  111.  282;  Rust  v.  Megee,  36 
Ind.  69 ;  Cadwell  v.  King,  4  Cow.  207 ;  Haviland  v.  Hayes, 
37  N.  Y.  25. 

The  court  will,  on  the  question  of  insanity,  consider  not 
only  proof  of  former  insanity,  but  also  proof  of  subsequent 
insanity.     If  Porter  was  insane  before  and  after  signing  the 
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deeds,  the  defendant  must  show,  by  a  preponderance  of  evi- 
dence, that  he  was  sane  at  the  time  of  executing  the  deeds. 
Dumond  v.  Kiff,  7  Lans.  465;  Emery  v.  Hoyt,  46  111.  258; 
Haviland  v.  Hayes,  37  N.  Y.  25. 

The  influence  of  a  woman  who  sustains  illicit  relations  to 
a  man,  of  the  character  and  duration  shown  in  this  case,  is 
an  undue  influence.  Kessenger  v.  Kessenger,  37  Ind.  341 ; 
1  Eedfield  on  Wills,  520 ;  Mountain  v.  Bennett,  1  Cox,  355  ; 
Dean  v.  Negley,  41  Pa.  St.  312. 

When  the  sexual  relations  of  a  man  and  woman  are  for  a 
time  openly  adulterous,  no  presumption  will  be  indulged  of 
marriage  from  long  cohabitation.  To  interrupt  the  adulter- 
ous relation  and  make  it  pure,  there  must  be  proof  of  mar- 
riage. Port  v.  Port,  70  111.  473 ;  McDeed  v.  McDeed,  67  id. 
546. 

Mr.  F.  Bookwalter,  and  Messrs.  Mann,  Calhoun  &  Frazier, 
for  the  appellee : 

As  to  the  degree  of  mental  weakness  or  of  mental  capacity 
to  avoid  or  sustain  a  contract,  see  Pickerell  v.  Morss,  97  111. 
220 ;  Brown  et  al.  v.  Biggin  et  al.  94  id.  560 ;  Carpenter  v. 
Calvert,  83  id.  62;  Rutherford  v.  Morris,  77  id.  397;  Meeker 
et  al.  v.  Meeker,  75  id.  266;  Lilly  v.  Waggoner,  27  id.  395; 
Titcomb  v.  Vantyle,  84  id.  371 ;  Willemin  v.  Dunn  et  al.  93 
id.  511 ;  Wiley  v.  Eivalt,  66  id.  26 ;  Lindsey  v.  Lindsey,  50 
id.  79 ;  McCarty  v.  Keaman,  86  id.  291 ;  Trish  v.  Newell, 
62  id.  196 ;  Miller  v.  Craig,  36  id.  109. 

On  a  bill  filed  by  a  conservator  to  set  aside  a  conveyance, 
the  burden  is  on  him  to  establish  his  bill.  Pickerell  v.  Morss, 
97  111.  220. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  by  Joseph  G.  English,  as  conser- 
vator of  Eobert  L.  Porter,  to  set  aside  certain  conveyances  of 
real  estate  to  Ann  N.  Porter,  on  the  grounds  of  the  insanity 
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of  the  grantor  and  the  undue  influence  of  the  grantee  over 
him.  The  circuit  court  decreed  that  the  bill  be  dismissed, 
and  the  question  to  be  determined  on  this  appeal  is,  whether 
that  decree  is  sustained  by  the  evidence. 

The  burden  was  upon  the  complainant  to  prove  one  or  both 
of  these  allegations  of  his  bill  by  a  preponderance  of  evidence. 
(Lilly  v.  Waggoner,  27  111.  395  ;  Willemin  v.  Dunn  et  al.  93  id. 
511.)  We  are  not  satisfied  that  this  has  been  done.  Appel- 
lant proved  that  the  conveyances  were  executed  on  the  7th 
and  15th  of  April,  1881;  that  on  the  12th  of  May,  1881, 
Porter  was  duly  adjudged  insane,  and  appellant  was  appointed 
his  conservator,  in  a  proper  proceeding  for  that  purpose  in 
the  county  court  of  Yermilion  county ;  and  several  witnesses 
testified,  on  his  behalf,  that  in  their  opinion  Porter  was,  by 
reason  of  his  insanity,  incapable  of  transacting  business  at 
the  date  of  the  execution  of  the  conveyances.  More  numer- 
ous witnesses,  however,  on  the  other  hand,  and  apparently 
equally  entitled  to  credit,  testified,  that  in  their  opinion  he 
was  at  that  time  capable  of  transacting  business. 

We  think  the  fair  conclusion,  from  the  evidence,  is,  Por- 
ter's mind  was  affected  by  a  form  of  dementia,  slightly,  for 
several  months  (perhaps  longer)  before  the  execution  of  the 
conveyances.  This  gradually  increased,  and  some  time  after 
the  appointment  of  the  conservator  it  became  such  that  he  was 
incapable  of  self-control  and  the  transaction  of  business.  It 
may  be,  too,  that  the  rate  of  mental  impairment  was  acceler- 
ated towards  the  last ;  but  Porter  had  a  considerable  amount 
of  business,  somewhat  varied  in  character,  of  which  he  had 
the  charge  and  direction  until  some  time  after  the  appoint- 
ment of  the  conservator,  and  this  he  managed  and  directed 
with  care  and  diligence,  and  at  the  dates  of  the  execution  of 
the  deeds  his  mind  was  sufficiently  strong  and  self-poised  to 
enable  him  to  comprehend  all  the  details  of  what  he  was 
doing,  and  the  effect  of  his  acts,  and  to  exercise  his  own  voli- 
tion with  reference  thereto.     Drs.  Lemon,  Barton  and  More- 
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house  fix  the  period  of  their  first  observation  of  a  marked 
decline  in  the  mental  powers  of  Porter,  in  the  month  of  Octo- 
ber, 1880,  during  the  illness  of  one  Peter  Walsh,  a  foster-son 
of  Porter,  to  whom  he  was  warmly  attached.  Walsh  died 
on  the  9th  of  November  following,  and  thereafter,  in  their 
opinion,  Porter  declined  in  mental  power  pretty  rapidly. 
They  noticed  it,  chiefly,  as  manifested  by  his  grief  for  the 
death  of  Walsh,  in  incoherence  in  speech,  and  in  apparent 
difficulty  in  continuity  of  thought  upon  any  given  subject. 
They  give  no  instance  of  inability  to  rationally  manage  and 
dispose  of  property,  and  they  show  that  he  had  the  charge  of 
his  business, — which,  as  already  observed,  was  pretty  exten- 
sive, and  which  included  a  medical  practice, — until  after  the 
appointment  of  the  conservator.  It  is  true,  towards  the  last 
the  practice  of  medicine  is  not  shown  to  have  been  extensive, 
but  it  is  shown  to  have  been  carried  on  until  the  appointment 
of  the  conservator,  and  one  apparently  very  intelligent  wit- 
ness, Dr.  Woodbury,  testifies  that  he  regarded  him  capable 
of  properly  handling  so  dangerous  a  drug  as  morphine,  even 
after  the  appointment  of  the  conservator.  Porter  was  the 
owner  of  a  farm  of  eight  hundred  acres,  and  of  other  real 
estate,  and  some  personal  property,  all  of  which,  it  is  shown, 
he  managed  intelligently  and  carefully,  even  after  the  ap- 
pointment of  the  conservator. 

There  were  four  witnesses  present  when  the  deeds  were 
executed, — Norvell,  (the  scrivener,)  Forbes,  Alles  and  Terry. 
They  were  all  intimately  acquainted  with  Porter,  and  had 
long  known  him,  and  they  unite  in  the  opinion  that  he  was 
then  competent  to  transact  business.  Norvell  says,  about  a 
week  before  the  deeds  were  made  Porter  came  to  his  office 
alone,  and  told  witness  he  wanted  him  to  prepare  some  deeds 
from  him  (Porter)  to  Mrs.  Porter,  as  he  had  used  some  of 
her  money ;  that  Porter  had  spoken  about  this  several  times 
before ;  that  at  the  time  of  making  the  deeds  Porter  again 
came  alone  to  him,  and  indicated  on  the  plat  what  lands  he 
19—109  III. 
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wished  to  convey  to  appellee ;  that  his  capacity  for  transact- 
ing business  was  good,  and  he  appeared  to  the  witness  as 
rational  as  he  ever  had  since  he  had  first  known  him,  in  1867. 
He  further  says  that  Porter  assented  to  the  indorsement  of 
the  price  of  the  lands  as  a  credit  upon  the  notes  which  ap- 
pellee held  against  him. 

Judge  E.  S.  Terry  says,  that  he  had  known  Porter  for 
twenty-five  years,  and  that  he  was  present  when  the  deeds 
were  made ;  that  at  that  time  Porter  took  him  aside  and  told 
him  that  he  had  been  receiving  from  his  wife  divers  sums  of 
money,  and  that  he  was  then  conveying  to  her  real  estate, 
and  showed  the  witness  the  lands  on  the  plat.  Judge  Terry 
further  says  that  he  had  discovered  some  impairment  of  Dr. 
Porter's  mental  powers  previous  to  that  time,  but  that  such 
impairment  was  not,  in  his  opinion,  of  such  a  character  as 
to  render  him  incompetent  to  do  a  valid  act,  either  as  to  the 
disposition  of  his  property,  or  otherwise.  He  says  that  Porter 
asked  him  if  he  did  not  think  he  was  doing  right  in  making 
the  conveyances,  and  that  he  exhibited  the  map  and  explained 
to  witness  intelligently  what  he  was  conveying,  and  the  pur- 
pose of  the  conveyance. 

The  conservator,  Mr.  English,  testified  that  he  purchased 
land  of  Porter  two  or  three  months  before  the  appointment 
of  himself  as  conservator;  that  he  then  discovered  nothing 
wrong,  and  that  Porter  conducted  himself  in  the  transaction, 
in  the  way  of  looking  after  his  own  interests,  just  as  any  man 
would.  He  then  uses  this  language :  "We  went  down  and 
looked  at  the  land,  and  talked  the  matter  over.  He  fixed  his 
price,  and  I  took  it,  and  paid  him  the  same  price  I  had  paid 
others  in  the  same  neighborhood."  And  he  thus  describes 
the  condition  of  Porter's  affairs,  and  his  conduct  after  he  was 
appointed  conservator:  "I  found  his  affairs  in  good  condi- 
tion after  my  appointment.  He  rendered  me  a  great  deal  of 
assistance,  (i.  e.,  in  getting  the  run  of  his  business,  and  the 
situation,  location  and  condition  of  his  property.)     He  went 
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out  to  the  farm  with  me,  and  looked  all  over,  minutely,  every- 
thing; gave  me  to  understand  the  run  of  his  business  at  his 
farm,  even  down  to  the  smallest  piece  of  machinery.  *  *  * 
He  knew  the  boundaries  and  extent  of  his  land  perfectly. 
*  *  *  jje  went  out  to  the  farm  every  week  or  ten  days, 
after  my  appointment,  and  looked  after  things  there.  I 
trusted  him  to  do  it.  I  didn't  see  there  was  anything  wrong, 
for  a  time,  with  him."  He  further  says:  "It  must  have 
been  five  or  six  months  before  he  began  to  show  particular 
trouble." 

In  addition  to  the  four  witnesses  present  when  the  deeds 
were  made,  twelve  others,  excluding  the  defendant,  testify  to 
an  acquaintance  with  Porter  for  varying  periods,  and  to  some 
degree  of  business  association,  and  all  express  the  opinion 
that  he  was  competent  to  transact  business  when  the  con- 
veyances were  executed,  whereas  on  the  other  side  but  nine 
witnesses,  including  the  son,  the  daughter-in-law  and  the 
daughter  of  Porter,  testify  to  his  incompetency.  Mere  num- 
bers, alone,  it  is  true,  are  not  to  control  where  the  less  num- 
ber are  more  intelligent,  more  reliable,  or  in  any  material 
respect  superior,  as  witnesses,  to  the  others ;  but  we  are 
unable  to  say  this  of  the  witnesses  in  behalf  of  appellant. 
While  they  are  presumed  to  be  respectable,  and  nothing  is 
proved  rebutting  that  presumption,  precisely  the  same  is  to 
be  said  of  the  witnesses  on  the  other  side,  and  appellant's 
witnesses  have  no  material  advantage  in  intelligence  in  re- 
spect to  the  subject  matter  of  their  evidence.  If  the  only 
question  were,  does  the  evidence  show  that  Porter's  mind 
was  affected  by  dementia  at  the  date  of  the  deeds,  the  answer 
should,  doubtless,  be  in  the  affirmative.  But  that  is  not  the 
question  here.  Although  the  mind  of  an  individual  may  be, 
to  some  extent,  impaired  by  age  or  disease,  still,  if  he  be 
capable  of  transacting  his  ordinary  business, — if  he  under- 
stand the  nature  of  the  business  in  which  he  is  engaged,  and 
the  effect  of  what  he  is  doing,  and  can  exercise  his  will  with 
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reference  thereto, — his  acts  will  be  valid.  Meeker  v.  Meeker, 
75  111.  266;  Trish  v.  Neivell,  62  id.  196;  Pickerell  v.  Morss, 
97  id.  220 ;  Lindsey  v.  Lindsey,  50  id.  79. 

There  is  no  direct  proof  of  undue  influence  by  appellee  over 
Porter,  and  the  only  indirect  proof  to  that  effect  is  the  testi- 
mony of  the  son,  daughter-in-law  and  daughter,  that  appel- 
lee admitted  that  she  had  persuaded  Porter  to  make  her  a 
deed,  or  deeds,  and  that  he  had  previously  paid  her  all  that 
he  owed  her,  from  the  proceeds  of  a  sale  of  cattle.  This  is 
denied  by  appellee  in  her  evidence,  and  she  produced  in  evi- 
dence, on  the  hearing,  uncanceled  notes  of  Porter  to  her, 
bearing  different  dates,  long  before  his  sanity  is  questioned, 
and  amounting,  in  the  aggregate,  to  some  $9000,  exclusive 
of  interest.  She  proves  that  she  had  been,  for  some  years,  a 
medical  practitioner,  having  a  large  practice,  and  Norvell, 
Terry,  Forbes  and  Woodbury  each  testify  that  Porter  ad- 
mitted to  them  that  he  was  indebted  to  appellee  for  money 
of  her's  which  he  had  used,  and  the  first  three  of  these  wit- 
nesses testify  that  Porter  said,  in  effect,  the  conveyances  to 
appellee  were  in  payment  on  this  indebtedness, — and,  as  we 
have  before  seen,  the  evidence  shows  that  at  that  time  he 
was  competent  to  transact  such  business.  It  can  hardly  be 
said,  then,  it  is  proved,  by  a  preponderance  of  evidence,  these 
conveyances  were  merely  voluntary.  If  they  were — as  Nor- 
vell, Forbes  and  Terry  testify  that  Porter  said  they  were — in 
payment  of  these  notes,  it  is  immaterial  what  relations  appel- 
lee and  Porter  may  have  sustained  towards  each  other.  It  is 
only  in  the  event  the  conveyances  were  purely  voluntary,  or 
at  least  for  an  inadequate  consideration,  that  inquiry  into 
that  relationship  could  become  material. 

We  may  remark,  however,  that  if  the  inquiry  as  to  the  re- 
lations between  appellee  and  Porter  was  pertinent,  this  record 
does  not  afford  sufficient  evidence  that  they  were  illicit.  Dr. 
Porterfield  says  he  is  a  son  of  Porter,  whose  real  name  is 
Porterfield,  and  he  thereafter  uses  this  language :     "Father 
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said,  that  on  coming  to  Danville  with  Mrs.  Porter  he  had 
dropped  the  'field'  from  his  name."  The  witness  does  not 
say  their  relations  on  coming  to  Danville,  or  after  they  came 
there,  were  illicit.  He  says  he  has  known  "Ann  N.  Miller," 
alias  Ann  N.  Porter,  over  ten  years,  and  that  he  has  no 
knowledge  of  relationship  with  Ann  N.  Porter.  In  another 
place  he  speaks  of  a  visit  by  his  father  to  his  mother,  in 
1859,  and  in  answer  to  the  question,  "What  members  of  your 
father's  family  are  living?"  he  mentions  no  wife.  Mrs.  Arm- 
strong testifies  that  she  is  a  daughter  of  Porter,  but  is  not 
in  any  manner  related  to  appellee,  that  she  knows  of,  and 
in  giving  the  names  of  her  father's  family  she  mentions  no 
wife.  Now,  surely,  in  all  this  there  is  no  proof  of  illicit  in- 
tercourse. They  both,  however,  call  her,  in  repeating  her 
name,  in  other  portions  of  their  depositions,  "Mrs.  Porter," 
and  Judge  Terry  and  Dr.  Woodbury  call  her  the  wife  of 
Porter.  But  if  it  be  true  that  they  are  mistaken,  there  is 
no  proof  of  adulterous  intercourse.  The  bill  makes  no  such 
charge, — it  does  not  characterize  their  relations.  It  can  not, 
in  any  view,  be  accepted  as  sufficient  proof  of  illicit  relations 
that  two  people  of  opposite  sex  do  business  together,  or  are, 
mistakenly,  called  husband  and  wife.  The  mistake  in  thus 
styling  them,  might,  it  is  true,  result  from  illicit  relations, 
but  it  might,  also,  result  from  other  causes,  and  the  proof, 
therefore,  should  show  what  in  fact  their  relations  were. 
The  decree  below  must  be  affirmed. 

Decree  affirmed. 


294  McCleaky  v.  Menke.         [March 

Syllabus. 


Benjamin  E.  Mc  Clear  y 

v. 

Henry  Menke. 

Filed  at  Springfield  March  26,  1884. 

,  1.  Jurisdiction — of  county  court  in  citation  to  guardian,  and  passing 
upon  his  account.  Where  a  person  has  been  appointed  guardian  of  three 
minor  children  under  a  single  order  of  the  county  court,  and  he  has  neglected 
to  discharge  his  duties  and  failed  to  render  any  account,  and  two  of  the  wards 
have  died  without  issue,  and  a  curator  has  been  appointed  by  the  proper  court 
in  another  State,  of  the  surviving  ward,  such  other  State  being  at  the  time  his 
residence,  such  curator  will  have  the  right  to  cause  a  citation  to  issue  against 
the  guardian,  and  the  county  court  will  be  invested  with  jurisdiction  to  require 
an  investigation  of  the  entire  account,  and  find  the  whole  sum  for  which  he 
is  chargeable,  and  such  finding  and  judgment  being  affirmed,  by  consent,  on 
appeal  to  the  circuit  court,  is  conclusive  in  any  action  afterward  brought  on 
the  guardian's  bond. 

2.  Administration — when  not  necessary,  to  collect  money  due  decedent. 
Where  two  wards  died  in  1869,  while  mere  infants,  leaving  no  issue,  and 
being  incapable  in  law  of  contracting  any  debts,  and  leaving  their  mother  and 
a  brother  their  only  heirs  at  law,  and  the  mother  died  April  4,  1873,  so  that 
the  brother  succeeded  to  any  estate  they  had,  it  was  held,  that  the  brother,  or 
his  curator,  was  authorized  by  law  to  collect  from  their  guardian  any  moneys 
of  his  wards  in  his  hands,  and  that  it  was  not  necessary  to  have  an  adminis- 
trator of  the  estates  appointed  to  collect  and  receive  such  money  due  them. 

3.  Foreign  guardian — right  to  take  steps  to  collect  money  due  his  ward. 
A  foreign  curator  or  guardian  of  an  infant  may  cause  a  citation  to  issue  against 
a  guardian  appointed  in  this  State,  and  require  him  to  make  a  settlement  of 
his  guardianship,  and  thereby  ascertain  the  money  in  his  hands  belonging  to 
the  ward,  without  first  obtaining  an  order  of  court  allowing  such  foreign 
curator  to  sue  for  or  collect  the  same,  that  proceeding  not  being  strictly  an 
action  to  collect  the  money.  It  is  sufficient  if  he  obtains  such  order  before 
he  seeks  to  collect  the  money. 

4.  Practice — holding  on  propositions  of  law  on  trial  by  the  court. 
There  is  no  error  in  refusing  certain  propositions  as  law  where  they  do  not 
contain  clear  and  distinct  propositions  of  law,  especially  one  which  is  a  mere 
argument. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cass  county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 
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Messrs.  Brown,  Kirby  &  Kussell,  for  the  appellant : 

The  personal  estate  of  a  person  dying  intestate,  whilst  it 
descends  to  and  is  to  be  distributed  amongst  his  heirs,  after 
the  payment  of  debts,  must  pass  through  due  administration, 
under  the  direction  of  the  proper  court.  Leamon  et  al.  v. 
McCubbin,  82  111.  263;  Nuebrccht  v.  Santmeyer,  50  id.  64; 
Hickox  v.  Frank,  102  id.  660. 

The  foreign  curator  of  Eugene  Hicks  could  not  institute 
any  proceeding  to  recover  the  assets  from  Howe  without  ob- 
taining leave  from  the  county  court.  Kev.  Stat.  1874,  chap. 
64,  sec.  44. 

The  county  court  has  no  power  to  authorize  a  guardian  to 
compromise  or  compound,  in  his  discretion,  demands  in  favor 
of  his  ward. 

A  judgment  by  consent  is  not  an  adjudication  which  will 
bar  a  subsequent  recovery. 

Bes  judicata  is  the  decision  of  the  court  upon  a  contested 
matter  between  parties.  When  a  judgment  is  rendered  by 
consent,  or  is  the  result  of  a  compromise,  it  can  not  be  ad- 
mitted as  res  judicata.  Wadhams  et  al.  v.  Gay,  73  111.  417 ; 
2  Smith's  Leading  Cases,  769;  Smalley  v.  Eddy,  19  111.  207. 

Where  the  administrator  of  an  estate  is  also  guardian, 
after  the  time  has  elapsed  for  settlement  as  administrator, 
as  was  the  case  here,  "it  will  be  presumed  the  money  has 
passed  to  his  hands  as  guardian,  and  his  sureties  on  his 
guardian's  bond  will  be  held  liable  for  the  same."  Bell  et  al. 
v.  The  People,  94  111.  230;  Weir  v.  The  People,  78  id.  192; 
City  of  Chicago  v.  Gage,  95  id.  595. 

An  order  of  a  probate  court  directing  a  guardian  to  pay 
over  to  his  successor  a  certain  sum  of  money  in  his  hands 
belonging  to  the  ward,  is  conclusive  upon  the  guardian,  un- 
less the  order  can  be  impeached  for  fraud  or  collusion.  Am- 
nions v.  The  People,  11  111.  6;  Fogarty  v.  Beam,  102  id.  366; 
City  of  Chicago  v.  Gage,  95  id.  595 ;  Morley  v.  Town  of  Meta- 
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mora,  78  id.  394 ;   Crawley  v.  The  People,  95  id.  249 ;  Roper 
v.  Sangamon  Lodge,  91  id.  518. 

Messrs.  Pollard  &  Phillips,  for  the  appellee : 

If  the  county  court  had  jurisdiction,  then  its  acts  are  res 
judicata.  Nothing  can  be  collaterally  alleged  against  them. 
Young  v.  Lorain,  11  111.  624;  Sprague  v.  Kane,  86  id.  580; 
Crignon  v.  Astor,  2  How.  309. 

Jennie  and  Erne  having  died  during  their  minority,  and  at 
a  time  when  they  were  incapable  of  contracting  debts,  their 
interest  in  the  money  vested  immediately  in  their  heirs,  and 
it  was  not  necessary  to  take  out  letters  of  administration  on 
their  estates.  Riley  v.  Langrey,  22  111.  97 ;  Cass  v.  Casey, 
25  id.  564 ;  Lynch  v.  Rotan,  39  id.  14. 

The  letters  of  administration  in  this  case  were  void,  for 
three  reasons : 

First — They  were  issued  to  the  public  administrator  when 
it  appeared  that  their  brother  was  in  the  State,  as  he  ap- 
plied for  them.  In  Unknown  Heirs  of  Langworthy  v.  Baker, 
23  111.  484,  it  was  held,  that  before  the  county  court  can 
obtain  jurisdiction  to  commit  an  estate  to  a  public  adminis- 
trator, it  should  affirmatively  appear  of  record  that  there  was 
no  relative  or  creditor  within  the  State  to  whom  administra- 
tion might  be  committed. 

Second — The  letters  having  been  issued  more  than  twelve 
years  after  the  death  of  Jennie  and  Effie  Hicks,  their  issue 
was  barred  by  limitation,  in  the  absence  of  evidence  of  any 
circumstances  preventing  an  earlier  application  for  them. 
McCoy  v.  Morrow,  18  111.   519;  Fitzgerald  v.  Glancy,  49  id. 

465. 

Third — Jennie  and  Effie  Hicks  having  died  in  their  infancy, 
at  a  time  when  they  could  not  have  contracted  debts,  their 
property  immediately  vested  in  their  heirs,  so  that  there  was 
nothing  to  administer  upon.  Cass  v.  Casey,  25  111.  564 ;  Riley 
v.  Langrey,  22  id.  97 ;  Lynch  v.  Rotan,  39  id.  14. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  administrator  of  the 
estate  of  Jennie  and  Effie  Hicks,  upon  a  guardian's  bond,  to 
collect  a  certain  sum  of  money  claimed  to  have  been  received 
by  Edwin  Howe,  as  guardian  of  Jennie  and  Effie  Hicks,  and 
never  paid  over  or  accounted  for.  The  breach  alleged  in  the 
declaration  in  substance  is,  that  Howe,  on  the  12th  day  of 
August,  1867,  received,  as  guardian  for  each  of  said  wards, 
the  sum  of  $829.22,  which  he  appropriated  to  his  own  use. 
Henry  Menke  was  surety  on  the  bond  of  Howe,  and  he  alone 
was  served  with  process.  To  the  declaration  he  pleaded  nil 
debet,  and  a  stipulation  was  signed,  that  under  the  plea  filed 
he  might  introduce  any  evidence  that  would  be  competent 
under  any  special  pleas.  On  a  trial  of  the  cause  in  the  cir- 
cuit court,  without  a  jury,  the  court  found  the  issues  in  favor 
of  the  defendant,  and  this  judgment  was  affirmed  in  the 
Appellate  Court,  and  the  plaintiff,  to  reverse  the  judgment  of 
the  Appellate  Court,  has  prosecuted  this  appeal. 

A  brief  statement  of  facts  is  necessary  to  a  proper  under- 
standing of  the  questions  involved.  "William  M.  Hicks  died 
in  Cass  county  on  the  14th  day  of  April,  1865,  intestate, 
leaving  a  widow,  Margaret  Hicks,  and  three  minor  children, 
Eugene,  Jennie  and  Effie.  Edwin  Howe,  a  brother  of  the 
widow,  was,  on  June  20,  1865,  appointed  administrator  of 
the  estate.  On  the  23d  of  August  following,  the  county  court 
of  Cass  county  appointed  Howe  guardian  of  the  minors,  and 
he  gave  bond,  with  Henry  Menke,  appellee,  as  surety.  On 
the  12th  of  August,  1867,  Howe,  as  administrator,  made  a 
settlement  of  the  estate  of  William  M.  Hicks,  in  the  county 
court  of  Cass  county,  showing  a  balance  in  his  hands  of 
$3731.52.  The  county  court,  on  the  same  day,  ordered  this 
sum  to  be  distributed,  as  follows :  To  the  widow,  one-third, 
$1243.48;  to  Eugene  G.  Hicks,  $829. 22f;  to  Jennie  Hicks, 
$829. 22$;  to  Effie  Hicks,  $829.22f.     The  court  ordered  the 
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several  sums  due  the  minors  to  be  paid  to  their  guardian, 
and  that  vouchers  be  produced  for  the  same.  No  vouchers 
were,  however,  produced,  nor  were  any  further  steps  then 
taken  in  reference  to  the  settlement  of  the  estate. 

In  1869  the  two  minors,  Effie  and  Jennie  Hicks,  died, 
leaving  their  mother,  Margaret  Hicks,  and  their  brother, 
Eugene,  their  only  heirs.  At  the  December  term,  1872,  of 
the  probate  court  of  St.  Louis,  Mo.,  Marcus  A.  Wolff  was 
appointed  curator  of  the  estate  of  Eugene  G.  Hicks.  After 
this  appointment,  and  on  January  8,  IS 73,  Wolff  appeared  in 
the  county  court  of  Cass  county,  and  presented  a  petition  for 
a  citation  against  Howe,  guardian  of  the  heirs  of  William  M. 
Hicks.  A  citation  was  issued  and  served,  and  on  May  23, 
1873,  Howe  appeared  and  made  a  report  to  the  following 
effect :  That  at  the  time  he  made  his  account  current  as 
administrator  of  the  estate  of  William  M.  Hicks,  deceased, 
filed  in  this  honorable  court  August  12,  1867,  he  stated  in 
such  account  current  that  he  held  in  his  hands  the  sum  of 
$3731.52  as  such  administrator,  which  sum  the  said  court 
ordered  him  to  distribute.  He  further  states  that  the  said 
sum  of  $3731.52,  in  said  account  mentioned,  consisted  not 
altogether  of  money,  but  that  $3000  of  it  consisted  in  an  in- 
debtedness of  one  David  H.  Hill  to  the  estate  of  said  William 
M.  Hicks,  for  the  purchase  money  by  the  said  Hill  from  this 
respondent,  as  administrator,  of  certain  steamboat  stock  be- 
longing to  the  estate  of  said  William  M.  Hicks,  deceased,  sold 
to  him  by  order  of  this  court.  The  balance  of  said  sum  of 
$3731.52,  to-wit,  $731.52,  was  paid  to  said  widow  of  William 
M.  Hicks,  as  part  of  her  distributive  share  of  said  estate,  by 
virtue  of  said  order  of  this  court ;  that  nothing  was  realized 
on  the  indebtedness  of  Hill,  although  all  reasonable  efforts 
were  made  to  collect ;  that  Hill  was  insolvent. 

Upon  examination  of  this  report,  and  upon  hearing  such 
evidence  as  was  produced,  the  court  found  that  when  the 
report  of  August  12,  1867,  was  made  by  Howe,  he  only  had 
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on  hand  in  money  $731.52;  that  the  balance  of  $3000  by 
him  reported  was  worthless  paper ;  that  of  the  money  then 
on  hand,  ($731.52,)  one-third  belonged  to  the  widow,  and  the 
balance  ($487.86)  was  the  true  amount  which  passed  into 
the  hands  of  Howe,  guardian  of  the  three  wards,  Eugene, 
Jennie  and  Effie  Hicks,  and  upon  this  amount  he  was  charge- 
able with  interest,  at  the  rate  of  six  per  cent,  from  August  12, 
1867,  making  the  total  amount  with  which  he  should  be 
charged  as  guardian,  on  the  23d  day  of  May,  1873,  $656.74. 
From  this  order  of  the  county  court,  Wolff,  the  curator,  took 
an  appeal  to  the  circuit  court,  where,  by  agreement  of  the 
parties,  the  order  of  the  county  court  was  affirmed,  and  Wolff 
accepted  the  $684.65  in  full  of  all  claim  of  Eugene  G.  Hicks 
against  Howe,  either  in  his  capacity  as  administrator  or 
guardian,  and  as  heir  of  Margaret  E.  Hicks,  or  Effie  or 
Jennie  Hicks. 

The  first  question  presented  by  the  facts,  concerning  which 
there  is  no  substantial  dispute,  is,  whether  the  court  erred  in 
the  admission  of  evidence,  and  under  this  head  it  is  contended 
that  all  the  evidence  offered  by  the  defendant  relating  to  the 
suit  by  Wolff,  curator,  against  Howe,  was  irrelevant  and  im- 
material. Wolff  was  duly  and  legally  appointed  curator  of 
Eugene  G.  Hicks,  by  the  proper  court  in  the  State  of  Missouri, 
and  his  right  to  compel  Howe,  as  administrator  or  guardian, 
to  pay  over  any  money  belonging  to  the  minor,  Eugene  G. 
Hicks,  is  not  questioned ;  but  it  is  said  that  the  legal  repre- 
sentatives of  Jennie  and  Effie  Hicks  were  not  parties  to  the 
proceeding  brought  by  the  curator  to  compel  Howe  to  account, 
and  hence  they  are  not  concluded  or  bound  by  the  order  of 
the  county  court,  wherein  the  court  found  that  Howe  had  in 
his  hands,  as  guardian,  only  the  sum  of  $656.74.  It  is  true 
that  the  citation  issued  against  Howe,  as  guardian,  to  compel 
him  to  pay  over  the  money  he  had  in  his  hands,  was  issued 
at  the  instance  of  Wolff,  curator  of  Eugene  Hicks,  but  the 
service  of  the  citation,  and  appearance  of  the  guardian  in 
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court,  gave  the  court  jurisdiction  over  the  person  of  the  guar- 
dian, and  the  statute  conferred  jurisdiction  over  the  subject 
matter,  and  if  the  court  adjudicated  upon  the  liability  of  the 
guardian  as  to  the  three  minors,  the  judgment  must  be  con- 
clusive, although  the  proceeding  was  not  instituted  by  the 
legal  representatives  of  Jennie  and  Effie.  Where  a  person 
has  been  appointed  guardian  of  three  minor  children,  under 
a  single  order  of  the  court,  and  such  guardian  has  neglected 
and  failed  to  discharge  his  duty  as  required  by  the  statute, 
what  difference  can  it  make,  as  to  the  validity  of  the  judgment 
of  the  court  in  dealing  with  the  guardian,  whether  he  is  cited 
at  the  instance  of  one  or  all  three  of  the  minors  ?  Here  the 
citation  was  issued  at  the  instance  of  the  curator,  but  when 
the  guardian  appeared  the  court  entered  upon  an  investiga- 
tion of  the  entire  amount  in  the  hands  of  the  guardian,  and, 
in  our  opinion,  the  judgment  of  the  county  court  is  conclusive 
upon  the  question. 

But  there  is  another  view  that  may  be  taken  of  the  question, 
which  is  a  conclusive  answer  to  the  position  of  appellant. 
Effie  and  Jennie  Hicks  died  in  1869,  while  they  were  both 
minors,  leaving  their  mother,  Margaret,  and  their  brother, 
Eugene  Hicks,  as  their  only  heirs,  and  whatever  interest  they 
had  in  the  money  in  the  hands  of  their  guardian  vested  im- 
mediately in  their  next  of  kin,  as  they  died  at  an  age  when 
they  were  incapable  in  law  of  contracting  debts.  (Lynch  v. 
Botarij  39  111.  15.)  From  the  stipulation  of  facts  made  for 
the  purpose  of  a  trial,  it  appears  that  the  widow,  Margaret 
Hicks,  died  intestate  May  4,  1873,  and  that  Eugene  is  the 
sole  heir  of  Margaret,  Effie  and  Jennie  Hicks.  At  the  time, 
therefore,  that  the  court  determined  the  amount  in  the  hands 
of  the  guardian  due  to  the  three  minors,  or  their  representa- 
tives, which  was  May  23,  1873,  Eugene  Hicks,  upon  whose 
behalf  the  citation  issued,  was  the  only  person  who  had  any 
interest  whatever  in  the  money  in  the  hands  of  Howe.  If 
we  are  correct  in  this,  all  the  persons  in  interest  were  before 
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the  court,  and  its  judgment  must  be  regarded  as  final  and 
conclusive. 

It  is  next  urged  that  the  court  erred  in  refusing  to  hold 
certain  propositions  of  law  asked  by  the  plaintiff.  The  court 
approved  the  first  three  propositions  of  law  asked  by  the 
plaintiff,  but  the  fourth,  fifth  and  sixth  were  refused.  The 
fourth  and  fifth  were  refused  by  the  court  on  the  ground  that 
they  were  not  distinct  propositions  of  law.  We  have  exam- 
ined the  propositions,  and  fully  concur  with  the  circuit  court. 
The  fourth,  instead  of  containing  a  clear  and  distinct  prop- 
osition of  law  applicable  to  the  case,  is  a  mere  argument,  and 
the  fifth  is  liable  to  the  same  objection,  although  perhaps  not 
as  objectionable  as  the  other  one.  The  sixth  proposition  was 
properly  refused,  if  for  no  other  reason,  because  it  was  not 
applicable  to  the  facts  of  the  case.  If  a  party  desires  to 
have  propositions  of  law  given,  they  should  contain  a  clear 
and  concise  statement  of  the  law,  based  upon  the  evidence, 
and  be  applicable  to  the  facts  in  the  case  as  disclosed  by  the 
evidence. 

It  is  also  said  that  Wolff  proceeded  in  the  county  court  of 
Cass  county,  without  first  obtaining  an  order  allowing  him, 
as  a  foreign  guardian,  to  sue.  It  is  true  that  a  citation  was 
issued  against  Howe,  requiring  him,  as  guardian,  to  appear 
and  account,  before  an  order  had  been  entered  authorizing 
Wolff  to  sue  for  or  collect  the  money  clue  his  ward, — but 
this  was  a  matter  of  no  consequence.  The  citation  was  not 
strictly  a  suit  brought  by  Wolff  to  collect  money, — it  was 
merely  a  proceeding  to  require  the  guardian  to  account,  to 
determine  the  amount  of  money  in  his  hands,  and  long  before 
Wolff  collected  any  money  he  procured  an  order  to  be  entered 
as  required  by  the  statute. 

After  a  careful  consideration  of  the  whole  record,  we  are  sat- 
isfied that  the  judgment  of  the  circuit  court  is  correct.  The 
judgment  of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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George  E.  Hawthorn  et  al. 

v. 

The  People  op  the  State  of  Illinois. 

Filed  at  Ottawa  November  20,  18S3. 

1.  Butter  and  cheese  factories— constitutionality  of  the  act  of  1883. 
The  act  of  June  18,  1883,  requiring  the  operators  of  butter  and  cheese  fac- 
tories on  the  cooperative  plan  to  give  bonds,  etc.,  is  not  in  contravention  of 
section  6,  article  2,  of  the  Bill  of  Bights,  which  declares  that  "the  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers  and  effects  against  un- 
reasonable searches  and  seizures,  shall  be  inviolate."  Such  act  is  but  a 
proper  exercise  of  the  police  power  of  the  State  for  the  protection  of  persons 
intrusting  their  property  to  the  manufacturer,  from  fraud  and  wrong. 

2.  Constitutional  -law— legislative  power— generally.  The  State, 
through  the  General  Assembly,  has  supreme  legislative  power,  except  so  far 
as  it  is  limited  by  its  constitution,  or  such  as  has  been  delegated  to  the  gen- 
eral government,  or  its  exercise  has  been  limited  by  the  Federal  constitution. 

3.  Same — police  power  of  the  State.  The  police  power  of  the  State, 
when  exercised  by  the  legislature  in  the  passage  of  laws  for  the  protection  of 
life,  liberty  and  property,  or  laws  for  the  general  welfare,  has  no  limitations 
or  restrictions,  except  such  as  are  found  in  the  constitution. 

4.  Same — laws  regulating  and  in  restraint  of  trade.  The  fact  that  a 
law  regulates  trade  or  any  business,  or  in  some  degree  operates  as  a  restraint 
on  the  same,  does  not  render  it  obnoxious  to  any  constitutional  provision. 
The  legislature,  for  the  safety,  security  and  welfare  of  society,  may  control 
the  acts  of  the  governed  even  as  to  the  time  and  manner  of  performing  labor, 
and  in  the  manner  in  which  persons  shall  use  their  property,  to  prevent  injury 
to  others. 

5.  Same — presumption  in  favor  of  validity  of  laws.  Where  a  law  is 
found  upon  the  statute  books,  the  presumption  is  that  it  conforms  to  the 
constitution,  and  that  it  is  a  valid  enactment,  and  the  courts  will  not  hold  it 
unconstitutional  in  case  of  doubt.  To  authorize  the  court  to  hold  a  law 
unconstitutional,  its  repugnance  to  the  organic  law  must  clearly  appear. 

6.  Same — conferring  judicial  power  upon  ministerial  officers — as,  au- 
thorising clerks  to  approve  bonds.  A  statute  conferring  power  on  the  circuit 
clerk  or  recorder  of  deeds  to  determine  the  sufficiency  of  bonds  required 
to  be  given,  is  not  unconstitutional,  as  conferring  judicial  powers  on  such 
officers.     Such  power  has  been  recognized  as  ministerial. 

7.  Same— special  legislation — as  applying  to  a  class  of  persons.  A 
statute  is  not  obnoxious  to  the  constitutional  objection  that  it  is  not  a  general 
law  because  it  applies  to  a  class  of  persons.     It  is  a  general  law  if  it  applies 
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to  all  persons  in  the  State  similarly  engaged.  A  law  is  general,  not  because 
it  embraces  all  of  the  governed,  but  that  it  may,  when  they  occupy  the  same 
position  of  those  who  are  embraced  in  its  terms. 

8.  Same— whether  subject  of  act  is  expressed  in  its  title.  The  act  of 
June  18,  1883,  entitled  "An  act  to  require  of  butter  and  cheese  factories  on 
the  cooperative  plan  to  give  bonds,  and  to  prescribe  penalties  for  the  viola- 
tion thereof,"  is  not  obnoxious  to  the  objection  that  the  subject  is  not  em- 
braced in  the  title. 

Appeal  from  the  County  Court  of  Kane  county ;  the  Hon. 
Edward  E.  Lovell,  Judge,  presiding. 

Mr.  Charles  Wheaton,  and  Mr.  K.  N.  Botsford,  for  the 
appellants. 

Mr.  James  McCartney,  Attorney  General,  Mr.  Hiram  H. 
Cody,  and  Mr.  T.  E.  Eyan,  for  the  People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

The  prosecuting  attorney  of  Kane  county,  at  the  June  term, 
on  the  12th  day  of  July,  1883,  filed  in  the  county  court  of 
that  county  an  information  against  appellants,  for  failing  to 
file  the  bond  required  by  the  act  of  the  18th  of  June,  1883. 
(See  Sess.  Laws,  p.  54.)  It  is  not  disputed  that  appellants 
were  operating  a  butter  and  cheese  factory  in  that  county. 
It  appears  they  received  the  milk  of  the  farmers  of  the  neigh- 
borhood, manufactured  from  it  butter  and  cheese,  for  which 
they  retained  four  cents  a  pound  for  butter,  and  two  cents  a 
pound  for  cheese,  after  selling  it,  and  the  balance  was  to  be 
divided  among  those  who  furnished  the  milk,  as  we  suppose, 
to  each  in  proportion  to  the  amount  furnished  and  manu- 
factured. Appellants  sold  in  market  all  the  butter  and  cheese 
they  manufactured,  and  divided  the  proceeds  as  stated.  It  is 
admitted  they  did  not  give  the  required  bond,  and  that  appel- 
lants continued  to  operate  their  factory  in  the  same  manner 
after  as  before  the  time  elapsed  for  the  statute  to  become 
operative.     On  the  trial  in  the  court  below,  defendants  asked 
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the  court  to  hold  as  a  legal  proposition  that  the  law  was 
passed  in  violation  of  the  State  constitution,  but  the  court 
refused  to  so  hold,  and  found  the  defendants  guilty,  and  after 
overruling  a  motion  for  a  new  trial  and  in  arrest  of  judgment, 
rendered  a  judgment  for  a  fine  of  $200,  and  defendants  ap- 
peal to  this  court,  and  urge  a  reversal. 

The  questions  argued  by  counsel  are :  First,  whether  or 
not  the  General  Assembly  did  transcend  its  constitutional 
power  in  enacting  the  law ;  and  second,  if  it  did  not,  whether, 
under  the  constitution,  the  title  of  the  act  is  sufficient  to  sus- 
tain the  law.  These  are  the  legal  propositions  arising  on  the 
record,  and  presented  for  decision. 

There  can  be  no  doubt  that  the  State  legislature  possesses 
supreme  power,  except  so  far  as  it  is  limited  by  the  constitu- 
tion or  foundation  of  government,  or  such  power  has  been 
delegated  to  the  general  government,  or  its  exercise  has  been 
limited  by  the  Federal  constitution.  A  government,  as  such, 
can  not  exist  without  the  governing  or  sovereign  power  ade- 
quate to  the  protection  of  the  people  from  wrong  and  oppres- 
sion. This  supreme  or  sovereign  power  to  enact  laws  has  been 
confided  to  the  representatives  of  the  people,  composing  the 
General  Assembly,  and  had  there  been  no  restrictions  or  lim- 
itations on  the  exercise  of  the  legislative  power,  the  people, 
through  their  representatives,  would  have  been  uncontrolled  in 
the  exercise  of  the  legislative  function.  But  for  such  limita- 
tions the  legislature  would  have  been  supreme  in  the  exercise 
of  legislative  power,  as  much  so  as  the  ruler  in  any  kind  of 
government.  The  sovereign  or  governing  power  of  all  gov- 
ernments is  the  same  in  character,  but  in  liberal  governments 
the  exercise  of  a  portion  of  the  governing  power  is  restrained 
to  secure  rights  and  privileges  to  the  governed.  These  re- 
strictions and  limitations  on  the  different  branches  in  our 
system  of  government  are  alone  found  in  our  constitutions  of 
government.  The  first  section  of  article  4  of  our  constitution 
provides,  that  "the  legislative  power  shall  be  vested  in  a  Gen- 
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eral  Assembly,  which  shall  consist  of  a  Senate  and  House  of 
Eepresentatives,  both  to  be  elected  by  the  people."  Had 
there  been  no  restriction  by  other  portions  of  that  instrument, 
and  no  previous  delegation  of  the  legislative  power  to  the 
general  government,  or  any  limitation  of  the  power  by  the 
constitution,  this  delegation  of  the  legislative  power  to  our 
General  Assembly  would  have  been  plenary,  and  without  re- 
straint, except  its  own  will  and  sense  of  duty.  But  to  restrain 
such  power,  and  to  secure  the  citizen  in  the  enjoyment  of 
such  rights  as  are  conceded  to  him,  or  he  has  been  left  in 
possession  of  by  government,  these  limitations  and  restric- 
tions are  imposed  by  fundamental  law. 

It  is  said  by  Lord  Coke:  "The  power  and  jurisdiction  of 
Parliament  is  so  transcendent  and  absolute  that  it  can  not 
be  confined,  either  for  persons  or  causes,  within  any  bounds ; 
and  of  this  high  court  it  may  be  said  :  'Si  antiquitatem  spectes, 
est  vetustissima;  si  dignitatem  est  honor  atissima;  si  jurisdic- 
tionem  est  capacissima.''  It  hath  sovereign  and  uncontrolled 
authority  in  the  making,  confirming,  enlarging,  restraining, 
abrogating,  repealing,  reviving  and  expounding  of  laws  con- 
cerning matters  of  all  possible  denominations,  ecclesiastical 
or  temporal,  civil,  military,  maritime,  or  criminal,  this  being 
the  place  where  that  absolute  despotic  power,  which  must  in 
all  governments  reside  somewhere,  is  entrusted  by  the  con- 
stitution of  these  kingdoms.  All  mischiefs  and  grievances, 
operations  and  remedies,  that  transcend  the  ordinary  course  of 
the  laws,  are  within  the  reach  of  this  extraordinary  tribunal. 
*  *  *  It  can  change  and  create  afresh  even  the  constitu- 
tion of  the  kingdom,  and  of  Parliaments  themselves.  *  *  * 
It  can,  in  short,  do  everything  that  is  not  naturally  impos- 
sible ;  and  therefore  some  have  not  scrupled  to  call  its  power 
(by  a  figure  rather  too  bold)  the  omnipotence  of  Parliament. 
True  it  is,  that  what  Parliament  doth,  no  authority  upon  earth 
can  undo."     4  Inst.  36;  Cooley's  Const.  Lim.  (1st  ed.)  85. 

20—109  III. 


306  Hawthorn  et  al.  v.  The  People.  [Nov. 

Opinion  of  the  Court. 

Under  our  institutions  this  sovereignty  or  transcendent 
power  of  government  resides  in  or  with  the  people,  and  may 
be  exercised  in  the  manner  they  have  provided  by  the  con- 
stitution. The  people  can  make  and  unmake  constitutions. 
They  can,  within  constitutional  restrictions  imposed  by  the 
Federal  constitution,  delegate  the  powers  of  government  to 
whom  and  as  they  please.  They  can  withhold  or  intrust  it, 
with  such  limitations  as  they  choose.  They,  in  our  State  gov- 
ernments, have  delegated  the  power  to  different  departments, 
and  have  virtually  withheld  the  exercise  of  the  legislative  power 
to  themselves,  inasmuch  as,  through  their  representatives, 
elected  at  short  intervals,  they  carry  into  effect  their  will, 
formulated  into  laws,  to  be  enforced  by  the  other  departments. 
Government  would  be  but  a  rope  of  sand,  that  did  not  possess 
sovereignty,  with  its  attributes  and  incidents, — and  that  in- 
dispensable sovereignty  must  rest  in  a  body  large  or  small, 
to  have  any  efficiency  whatever.  The  founders  of  our  system 
of  government,  in  their  wisdom,  entrusted  that  transcendent 
sovereign  power  to  the  people,  to  be  exercised  by  them  through 
their  representatives,  under  the  limitations  or  restrictions  of 
our  constitutions  of  government.  Judge  Cooley  says,  (Const. 
Lim.  85,)  that  in  considering  the  legislative  powers  of  our 
States  it  is  natural  that  we  should  recur  to  those  possessed 
by  the  British  Parliament,  upon  which,  in  part,  our  legisla- 
tures have  been  modeled,  and  from  which  we  derive  our 
legislative  usages  and  customs,  or  parliamentary  common 
law,  and  the  precedents  upon  which  legislative  power  is  based. 
He  also  says,  it  is  natural  that  we  should  incline  to  measure 
such  power  in  this  country  by  the  power  of  a  like  department 
in  Great  Britain ;  but  we  should  not  be  misled,  because  we 
must  bear  in  mind  that  in  Parliament  rests  the  sovereignty 
of  the  country,  and  it  may  therefore  exercise  all  governing 
power,  while  complete  sovereignty  is  not  vested  in  ours  be- 
cause they  are  hedged  about  with  limitations,  imposed  in 
express  terms  or  by  implication. 
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Where  a  law,  therefore,  is  found  on  the  statute  books,  the 
presumption  is  that  it  conforms  to  the  constitution.  This 
presumption  arises  from  the  fact  that  each  member  of  both 
houses  who  pass  the  law,  and  the  chief  executive  who  has 
approved  it,  are  under  the  same  obligation  to  support  the  con- 
stitution as  are  the  courts.  Having  performed  all  acts  neces- 
sary to  the  adoption  of  the  law,  we  must  presume  they  acted 
in  view  of  the  constitution  and  all  of  its  limitations.  For 
these  reasons  the  courts  never  interfere  to  declare  a  law 
unconstitutional  in  case  of  doubt.  To  authorize  such  action 
by  the  court,  it  must  be  clear  the  law  violates  some  provision 
of  the  organic  law.  When,  therefore,  a  law  is  challenged  as 
unconstitutional,  we  must  be  able  to  turn  to  the  provision  of 
the  instrument  which  prohibits  the  legislature  from  its  enact- 
ment, and  the  repugnancy  must  clearly  appear.  These  doc- 
trines and  constitutional  principles  are  distinctly  announced 
by  this  court  in  the  cases  of  Field  v.  The  People,  2  Scam.  79, 
The  People  v.  Salomon,  51  111.  49,  The  People  v.  Marshall,  1 
Gilm.  672,  Lane  v.  Dorman,  3  Scam.  238,  Bruce  v.  Schuyler, 
4  Gilm.  221,  Mason  v.  Wait,  4  Scam.  127,  and  The  People  v. 
Reynolds,  5  Gilm.  1,  and  coincide  with  the  decisions  of  almost, 
if  not  all,  courts. 

Then,  in  this  case,  what  provision  of  our  constitution  has 
been  violated?  No  provision  has  been  pointed  out,  except 
section  6,  article  2,  of  our  Bill  of  Eights.  It  provides  that 
"the  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects,  against  unreasonable  searches  and  seiz- 
ures, shall  be  inviolate."  This  law  in  no  sense  invades  any 
of  those  rights.  It  does  not  require  the  seizure  of  any  person 
or  his  property,  nor  does  it  require  the  invasion  of  any  one's 
house,  nor  does  it  require  a  search  of  his  papers,  reasonable 
or  unreasonable.  We  are  therefore  unable  to  see  that  this 
law  in  anywise  violates  that  provision.  It  is  true  the  act 
does  require  the  manufacturer,  at  the  end  of  each  month, 
"to  make,  acknowledge,  subscribe  and  swear  to  a  report,  in 
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writing,  showing  the  amount  of  products  manufactured,  the 
amount  sold,  the  prices  received  therefor,  and  the  dividends 
earned  and  declared  for  the  third  month  preceding  the  month 
in  which  the  report  is  made,"  and  to  file  a  copy  of  the  same 
with  the  clerk  of  the  town  or  precinct  in  which  the  factory  is 
located.  This,  in  terms,  falls  far  short  of  a  conflict,  in  terms, 
with  that  constitutional  provision,  nor  does  it  conflict  in  spirit. 
Here  the  manufacturer  receives  the  property  of  a  portion  of 
the  community  to  manufacture,  sell,  and  return  to  them  the 
amount  received,  over  and  above  his  charges  for  manufac- 
turing the  material  into  the  article  prepared  for  the  market. 
This  provision  is  clearly  intended  to  protect  the  persons  in- 
trusting their  property  to  the  manufacturer,  from  wrong  and 
fraud.  This  is  not  an  unusual  exercise  of  power.  It  has 
always  been  required  that  executors  and  administrators  in- 
trusted with  the  property  of  estates  shall  file  in  a  public  office 
a  full  and  complete  account  of  their  actions  with  reference 
to  the  property  thus  intrusted  to  their  management  and  con- 
trol. This  law  only  requires  the  manufacturer  to  render  an 
account  of  his  management  of  other  people's  property.  He 
holds  himself  out  as  a  factor  for  the  management  and  sale 
of  other  people's  property,  and  in  that  respect  is  like  a  public 
warehouseman. 

It  is  also  objected  that  the  legislature  had  no  power  to 
require  the  manufacturer  to  give  the  bond  required  to  enable 
the  manufacturer  to  commence  or  continue  business,  in  this 
mode,  in  an  innocent  and  lawful  business.  The  business  of 
selling  liquor  by  saloon-keepers  is  lawful,  unless  prohibited 
by  law,  and  all  persons  might  carry  on  the  traffic ;  but  the 
law  has  imposed  as  a  condition  that  all  persons  shall  execute 
a  bond  that  they  will  not  violate  the  law,  before  engaging  in 
that  traffic,  and  such  a  bond  is  intended  as  a  security  for 
damages  he  may  inflict  on  persons  injured  by  violating  the 
law.  The  bond  in  this  case  is  intended  to  secure  those  who 
intrust  their  property  to  the  keeping  of  the  manufacturer, 
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against  fraud  or  misappropriation  by  him  of  their  property, 
just  as  the  executor  or  administrator  is  required  to  give  bond 
to  secure  those  entitled  to  the  funds  of  the  estate,  or  the 
saloon-keeper  to  give  security  that  he  will  not  violate  the  law, 
and  thus  inflict  injury  on  his  customers. 

It  is  urged  that  this  is  an  unheard  of  species  of  legisla- 
tion,— that  the  past  has  furnished  no  precedent  for  the  law. 
If  this  should  be  conceded  to  be  true,  that  would  not  of  itself 
render  the  law  unconstitutional.  Government  was  organized, 
and  is  supported,  to  afford  protection  to  the  governed  against 
wrong  and  oppression,  and  in  its  organization  ample  power 
was  conferred  on  the  legislative  branch  to  afford  such  protec- 
tion. That  branch  of  the  government  holds,  so  to  speak,  a 
vast  reservoir  of  legislative  power  never  yet  exercised,  because 
the  exigencies  have  not  arisen  requiring  it  to  be  exerted ;  but 
with  our  wonderful  increase  of  population,  advancing  civiliza- 
tion, and  increase  and  complication  of  business,  that  reserved 
power  will  certainly  be  called  into  action.  The  constitution 
has  not  limited  the  exercise  of  legislative  power  to  such  en- 
actments as  have  hitherto  been  passed.  To  so  hold  would 
be  to  embarrass  good  government,  and  would  prove  highly 
injurious,  if  not  destructive. 

But  it  is  insisted  that  it  restrains  and  embarrasses  busi- 
ness. If  that  were  conceded  to  be  true,  what  provision  of 
the  constitution  forbids  the  legislature  from  exercising  the 
power?  We  are  aware  of  none.  Most,  if  not  all,  of  the  States 
in  the  Union  have  required  that  persons  in  almost  every  spe- 
cies of  business  should  procure  and  pay  for  a  license  to  ena- 
ble them  to  pursue  the  calling.  Nor,  so  far  as  we  are  aware, 
has  the  constitutionality  of  such  laws  ever  been  questioned. 
They  were  undeniably  a  regulation,  if  not  a  restraint,  on 
trade,  and  yet  the  power  was  clearly  legislative,  and  properly 
exercised.  It  may  be  said  that  was  a  revenue  measure. 
Admit  it,  and  where  is  the  distinction  between  the  exercise  of 
legislative  power  to  raise  revenue,  and  to  protect  the  people 
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from  wrong,  oppression  and  fraud?  That  body  is  fully  em- 
powered and  charged  with  the  duty  of  performing  both  acts. 
Nor  are  the  courts  invested  with  a  particle  of  power  to  review 
or  control  the  acts  of  that  body,  so  long  as  it  keeps  within 
the  limits  of  its  constitutional  powers.  With  the  wisdom  of 
its  acts  the  courts  have  no  concern,  so  long  as  it  does  not 
transcend  its  powers.  Where  an  act  of  the  legislature  is 
challenged  in  the  courts  as  unconstitutional,  all  the  court 
can  rightfully  do  is  to  determine  whether  that  body  had  the 
power  to  pass  the  enactment,  and  if  found  to  be  within  the 
scope  of  its  power,  they  can  not  interfere.  To  do  so  would 
violate  the  third  article  of  the  constitution,  which  divides  the 
powers  of  government,  and  prohibits  each  branch  from  exer- 
cising the  powers  of  either  of  the  others.  It  has  been  held 
that  the  legislature  has  the  constitutional  power  to  control 
the  acts  of  the  governed,  even  as  to  the  time  and  the  manner 
of  performing  labor,  by  requiring  all  persons  to  refrain  from 
labor  or  business  on  Sunday,  and  the  manner  in  which  indi- 
viduals shall  use  their  property,  to  prevent  injury  to  others ; 
and  such  power,  so  far  as  we  are  informed,  has  seldom  been 
challenged,  and  always  sustained. 

A  number  of  cases  arising  under  city  ordinances  have  been 
referred  to  by  counsel  as  conclusive  that  this  law  is  uncon- 
stitutional. In  none  of  the  cases  referred  to  had  the  General 
Assembly,  in  express  terms,  granted  to  the  municipality  the 
powers  that  were  exercised.  Such  was  the  case  in  City  of 
Clinton  v.  Phillijjs,  58  111.  102.  There  the  city  authorized 
the  sale  of  the  liquor,  but  made  it  penal  to  fail  to  make  a 
statement,  at  designated  times,  of  sales,  their  purposes,  the 
time,  and  the  persons  to  whom  sold.  The  case  of  Toledo, 
Wabash  and  Western  R.  R.  Co.  v.  City  of  Jacksonville,  77  111. 
39,  was  a  city  ordinance  requiring  the  useless  act  of  the  rail- 
road company  keeping  a  flagman  at  a  crossing  where  there 
was  no  danger  to  persons.  They  are  unlike  this  case.  In 
none  of  the  cases  referred  to  was  the  law  intended  to  protect 
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the  public  from  wrong  and  fraud,  but  the  charters  of  those 
cities  only  conferred  the  power  to  adopt  reasonable  ordi- 
nances, and  it  was  held  they  were  not  such,  and  were  held 
inoperative  for  that  reason.  Nor  had  the  legislature  required 
that  such  ordinances  should  be  adopted.  The  corporate 
bodies,  in  those  cases,  were  only  empowered  to  pass  reason- 
able ordinances,  and  they  were,  in  those  cases,  held  to  be 
unreasonable,  and  therefore  void. 

It  is  said  that  this  is  not  a  police  regulation.  That  may 
be  true,  if  the  term  were  confined  merely  to  the  protection 
of  the  health  and  morals  of  the  people.  The  term  has  a 
much  more  comprehensive  meaning.  It  has  been  defined  to 
be:  "The  regulation  and  government  of  a  country  or  city, 
so  far  as  it  regards  its  inhabitants."  Also,  "The  laws,  ordi- 
nances and  other  measures  which  require  the  citizens  to 
exercise  their  rights  in  a  particular  form. "  It  is  true  there 
are  other  and  more  limited  meanings  of  the  word,  and  when 
it  is  said  that  there  are  other  limits  to  its  exercise  than  the 
constitution,  it  has  reference  to  the  more  restricted  meaning 
of  the  term.  When  exercised  by  the  legislature,  in  its  more 
comprehensive  sense,  in  the  passage  of  laws  for  the  protec- 
tion of  life,  liberty  and  property,  or  laws  for  the  general  wel- 
fare, the  only  limitations  to  restrain  its  action  must  be  found 
in  the  constitution.  This,  in  the  larger  sense,  is  an  exercise 
of  the  police  power  by  the  General  Assembly,  and  falls  fully 
within  legislative  power,  and  sustains  the  enactment  under 
consideration. 

It  is  urged  that  the  law  is  not  general,  but  applies  to  the 
private  patrons  of  those  factories,  to  secure  them  against 
the  acts  of  their  commission  merchant  or  milk  broker,  and 
is  class  legislation.  We  fail  to  perceive  that  this  is  not  a 
general  law.  It  embraces  all  persons  in  the  State  similarly 
engaged.  If  all  laws  were  held  unconstitutional  because  they 
did  not  embrace  all  persons,  few  would  stand  the  test.  The 
law  defining  the  crime  of  horse  stealing  is  intended  for  the 
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protection  of  the  owners  of  such  animals,  and  they  form 
a  class ;  but  a  large  portion  of  persons  in  the  State  do  not 
own  such  animals, — and  shall  it  be  said  that  law  is  void 
because  it  is  class  legislation  ?  It  has  never  occurred  to  any- 
one to  urge  such  an  objection  against  the  law.  The  same 
may  be  said  of  most,  if  not  all,  other  laws,  however  general 
their  character.  A  law  is  general,  not  because  it  embraces 
all  of  the  governed,  but  that  it  may,  from  its  terms,  when 
many  are  embraced  in  its  provisions,  and  all  others  may  be 
when  they  occupy  the  position  of  those  who  are  embraced. 

It  is  urged  that  the  law  is  unconstitutional  because  it  con- 
fers the  power  on  the  clerk  or  the  recorder  of  deeds  to  de- 
termine whether  the  bond  required  to  be  filed  is  good  and 
sufficient,  and  to  approve  the  security.  It  is  claimed  that  this 
is  an  attempt  to  confer  judicial  power  on  ministerial  officers. 
Such  power  has  been  conferred  upon,  and  exercised  by,  such 
officers,  since  the  organization  of  the  State  government,  in 
cases  of  attachment,  replevin,  and  most  official  bonds,  yet 
no  one  seems  to  have  ever  supposed  the  laws  conferring  such 
power,  and  its  exercise  by  such  officers,  were  unconstitutional. 
The  power  has  ever  been  recognized  as  ministerial. 

It  is  objected  that  the  act  does  not,  in  its  title,  conform  to 
the  requirements  of  the  constitution.  The  title  is :  "An  act 
to  require  of  butter  and  cheese  factories  on  the  cooperative 
plan  to  give  bonds,  and  to  prescribe  penalties  for  the  viola- 
tion thereof."  The  enacting  clause  prohibits  the  carrying  on, 
or  operating  or  conducting,  the  business  of  manufacturing 
butter  or  cheese  on  the  "cooperative  or  dividend  plan,  until 
such  person  or  persons,  company  or  corporation,  shall  have 
filed  with  the  circuit  clerk,  or  recorder  of  deeds,  *  *  * 
a  good  and  sufficient  bond,"  etc.  It  is  claimed  that  the 
cooperative  plan  is  different  from  the  dividend  plan.  The 
portion  of  the  constitution  supposed  to  be  violated  is  a  clause 
of  the  13th  section  of  article  4,  and  is  this:     "No  act  here- 
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after  passed  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title. "  It  is  claimed  that  the  title 
does  not  express  the  subject  of  the  body  of  the  act.  The 
term  "cooperative"  is  denned  to  be,  "promoting  the  same  end ; 
helping ;  acting  together  to  accomplish  the  same  end. "  This 
being  the  meaning  of  the  word,  it  seems  to  describe  the  busi- 
ness transacted  by  appellants  and  those  who  furnished  the 
milk  to  be  manufactured.  They  all  promoted  the  same  end, 
and  hence  cooperated, — the  farmers  by  furnishing  the  milk, 
and  appellants  by  manufacturing  and  selling  the  product. 
Whatever  the  factory  be  locally  called,  it  is  manifestly  oper- 
ated on  the  cooperative  plan.  This  establishment  being 
within  the  meaning  of  the  term  "cooperative"  plan  of  manu- 
facturing butter  and  cheese,  it  is  found  in  both  the  title  to 
and  in  the  body  of  the  act,  and  the  constitutional  require- 
ment is  fulfilled. 

It  is,  however,  urged,  that  the  body  of  the  act  embraces 
two  distinct  kinds  of  factories,  conducted  on  essentially  dif- 
ferent plans,  and  one  of  them  is  not  named  in  the  title. 
We  think  a  fair  construction  is,  that  the  terms  in  the  body  of 
the  act,  "cooperative  or  dividend  plan,"  are  used  as  convert- 
ible terms.  But  if  they  are  not,  and  they  imply  two  plans, 
then  both  are  embraced  in  the  body  of  the  act,  and  as  the 
cooperative  plan  is  named  in  both  the  title  and  the  enacting 
clause,  the  cooperative  plan  is  embraced  in  both,  and  we 
have  seen  that  appellants  were  conducting  their  business  on 
the  cooperative  plan. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 
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The  Chicago,  Burlington  and  Quincy  Bailroad  Company 

v. 
Lycurgus  K.  Avery. 

Filed  at  Springfield  March  26,  1884. 

1.  Insteuction — construed,  as  whether  assuming  a  fact  or  singling 
out  certain  facts.  In  an  action  on  the  case  against  a  railway  company,  to 
recover  for  a  personal  injury  by  its  employee,  based  on  alleged  negligence  in 
using  a  car  the  couplings  of  which  were  out  of  repair,  the  court  instructed  the 
jury  that  if  they  believed,  from  the  evidence,  that  the  car  so  used  was  the 
property  of  a  company  other  than  the  defendant,  and  that  such  car  was  at 
the  time  of  the  alleged  injury,  and  for  several  months  next  prior  thereto  had 
been,  and  was,  regularly  and  daily  running  into  and  out  of  defendant's  yard 
by  the  permission  of  the  defendant,  and  that  at  the  time  of  the  alleged  injury, 
and  for  several  months  next  prior  thereto,  the  said  car  was  regularly  and  daily 
controlled  and  handled  in  the  defendant's  yard  by  the  defendant,  with  its  own 
engine  and  employees,  then  it  was  the  duty  of  the  defendant  to  use  ordinary 
diligence  to  keep  said  car  in  a  reasonably  safe  condition  for  handling,  or  else 
require  and  see  to  it  (if  by  the  use  of  ordinary  diligence  the  defendant  could 
do  so)  that  such  car  was  kept  by  its  owners  in  such  reasonably  safe  condi- 
tion: Held,  that  the  objection  to  the  instruction  that  it  assumed  as  a  fact 
that  the  car  being  out  of  repair,  and  being  permitted  to  come  into  the  yard  in 
an  impaired  condition,  was  the  cause  of  the  injury  to  plaintiff,  was  not  well 
founded.  Nor  was  it  subject  to  the  objection  of  singling  out  and  giving 
undue  prominence  to  a  part  of  the  facts  in  the  case,  and  in  omitting  refer- 
ence to  any  care  as  required  of  the  plaintiff. 

2.  Where  the  purpose  of  an  instruction  is  simply  to  define  the  duty  of  the 
defendant  arising  out  of  facts  supposed,  and  it  does  not  purport  to  contain  a 
complete  hypothesis  on  which  a  plaintiff  suing  for  an  injury  caused  by  alleged 
negligence  can  recover,  it  is  not  necessary  in  such  instruction  to  refer  to  the 
duty  or  supposed  negligence  of  the  plaintiff. 

3.  Same — confining  the  charge  to  the  negligence  alleged.  In  a  suit  for 
injury  arising  from  negligence,  when  there  is  no  proof  of  any  other  negli- 
gence than  that  alleged  in  the  declaration,  an  instruction  stating  what  is 
negligence  is  not  erroneous,  in  not  confining  the  right  of  recovery  to  the 
negligence  alleged  in  the  declaration. 

4.  Same — modification  expressing  same  idea  more  fully.  An  instruc- 
tion to  the  effect  that  a  master  is  not  responsible  for  an  injury  to  an  employee 
for  defects  in  the  cars  used,  caused  by  wear  and  tear,  until  notified  of  such 
defects,  or  has  had  time  and  opportunity  to  learn  of  such  defects,  and  to  have 
the  same  repaired,  was  modified  by  adding  the  words,  "or  such  defects  shall 
have  existed  for  such  a  length  of  time  as  to  give  the  proper  authorities  oppor- 
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tunity  to  learn  of  such  defect  in  the  due  discharge  of  their  duties:"  Held, 
that  there  was  no  error  in  the  modification,  it  being  but  the  expression  of  the 
idea  in  the  instruction,  as  drawn,  in  a  more  wordy  form. 

5.  Master  and  seevant — what  hazard  the  servant  takes.  The  negli- 
gence of  fellow- servants  is  one  of  the  ordinary  perils  of  the  service  which  one 
takes  the  hazard  of  in  entering  into  any  employment.  But  the  master's  own 
duty  to  the  servant  is  always  to  be  performed.  The  neglect  of  that  duty  is 
not  a  peril  which  the  servant  assumes. 

6.  Care  in  supplying  safe  instrumentalities  in  the  doing  of  the  work  un- 
dertaken by  the  servant  is  a  duty  the  master  owes  to  the  servant,  and  when 
the  performance  of  that  duty  is  devolved  upon  a  fellow-servant,  the  master's 
responsibility  in  respect  of  that  duty  still  remains.  In  such  case  the  negli- 
gence of  the  fellow- servant  is  the  master's  neglect  of  duty. 

7.  Same — railway  corporation  using  cars  of  other  companies  must  see 
that  they  are  safe,  in  respect  to  its  employees.  A  railway  corporation,  with 
respect  to  the  cars  of  other  companies  which  it  allows  to  come  into  its  yard, 
and  which,  while  there,  are  to  be  moved  and  handled  by  its  employees,  is 
bound  to  use  due  diligence  and  care  in  seeing  that  the  cars  are  safe  to  be  so 
handled  by  its  servants,  and  such  railway  corporation  can  not  divest  itself  of 
this  duty  to  its  servants  for  their  safety  and  protection,  by  a  contract  with 
such  other  companies  whose  cars  are  used  that  the  latter  shall  keep  them  in 
repair.  The  general  rule  is,  that  the  employer  is  bound  to  use  due  diligence 
in  providing  and  maintaining  safe  machinery  and  instrumentalities  to  be 
handled  and  used  by  his  employees,  without  regard  to  the  ownership  of  the 


8.  Negligence — instruction  as  to  contributory,  held  bad.  In  an  action 
to  recover  damages  growing  out  of  negligence  of  a  railway  company  in  the 
use  of  a  freight  car  defective  in  the  coupling  apparatus,  the  court  was  asked 
to  instruct  the  jury  that  although  they  believed,  from  the  evidence,  that  the 
plaintiff  (an  employee  to  couple  cars)  had  no  actual  knowledge  of  the  defect 
in  the  coupling  apparatus  of  the  car,  still  he  was  not  thereby  excused  or  ex- 
empted from  ordinary  care  and  diligence;  and  if  they  believed,  from  the 
evidence,  that  the  plaintiff  so  far  contributed  by  his  own  negligence  or  want 
of  care  and  caution,  as,  but  for  such  negligence,  the  injury  would  not  have 
happened,  they  should  find  for  the  defendant:  Held,  that  the  instruction 
was  faulty  in  seeming  to  import  that  any  negligence,  even  if  slight,  on  the 
part  of  the  plaintiff,  contributing  to  the  injury,  might  defeat  a  recovery,  and 
ought  to  have  been  qualified  by  the  word  "ordinary,"  so  as  to  read  that  the 
plaintiff  "so  far  contributed  to  the  injury  by  his  own  negligence  or  want  of 
ordinary  care  and  caution." 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Adams  county ;  the  Hon.  John  H.  Williams,  Judge,  presiding. 
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Mr.  J.  F.  Carrott,  for  the  appellant : 

That  a  servant  can  not  recover  of  his  master  where  his 
own  want  of  care  contributed  to  the  injury,  or  where  by  the 
exercise  of  ordinary  care  and  prudence  he  might  have  avoided 
it,  may  now  be  regarded  as  a  rule  of  law  completely  estab- 
lished. Illinois  Central  R.  R.  Co.  v.  Patterson,  69  111.  650; 
Toledo,  Wabash  and  Western  Ry.  Co.  v.  Asbury,  84  id.  430 ; 
Toledo,  Wabash  and  Western  Ry.  Co.  v.  Black,  88  id.  112; 
Austin  v.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  91  id. 
35 ;  Pennsylvania  Co.  v.  Hankey,  93  id.  570 ;  Ballon  v.  Chi- 
cago and  Northivestern  R.  R.  Co.  54  Wis.  257 ;  Michigan  Cen- 
tral R.  R.  Co.  v.  Smithson,  45  Mich.  212 ;  Wabash  v.  St.  P. 
and  D.  R.  R.  Co.  27  Minn.  369. 

An  employee,  by  entering  the  service,  takes  the  risk  of  its 
ordinary  hazards  and  dangers,  whether  from  the  carelessness 
of  co-employees,  or  the  ordinary  dangers  in  the  use  of  ma- 
chinery and  appliances  used  in  the  business.  Lovell  v.  Howell, 
1  C.  P.  Div.  L.  E.  161 ;  Woodley  v.  M.  D.  Ry.  Co.  2  Ex.  Div. 
L.  E.  384;  Chicago  and  Northwestern  R.  R.  Co.  v.  Ward,  61 
111.  130 ;  Toledo,  Wabash  and  Western  Ry.  Co.  v.  Black,  88 
id.  112;  Richardson  v.  Cooper,  id.  270;  Clark  v.  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  92  id.  46 ;  Smith  v.  Potter, 
46  Mich.  258 ;  Flannagan  v.  Chicago  and  Northwestern  R.  R. 
Co.  50  Wis.  462 ;  Kelley  v.  Chicago,  Milwaukee  and  St.  Paul 
R.  R.  Co.  53  id.  74. 

Injury  from  coupling  and  uncoupling  cars  is  a  risk  inci- 
dent to  the  employment  of  a  switchman  and  night  foreman 
in  a  railroad  yard.  Lyon  v.  D.  L.  and  L.  M.  R.  R.  Co.  31 
Mich.  429  ;  Michigan  Central  R.  R.  Co.  v.  Austin,  40  id.  249  ; 
Day  v.  T.  C.  S.  and  D.  Ry.  Co.  42  id.  523 ;  Chicago  and 
Northwestern  R.  R.  Co.  v.  Ward,  61  111.  130;  Toledo,  Wabash 
and  Western  Ry.  Co.  v.  Black,  88  id.  112. 

One  servant  can  not  maintain  an  action  against  the  com- 
mon master  for  an  injury  caused  by  the  carelessness  or 
negligence  of  another  engaged  in  the  same  service.     Pierce 
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on  Eailroads,  (2d  ed.)  359 ;  Illinois  Central  R.  R.  Co.  v.  Cox, 
21  111.  23 ;  Chicago  and  Alton  R.  R.  Co.  v.  Murphy,  53  id. 
336 ;  St.  Louis  and  Southeastern  Ry.  Co.  v.  Britz,  72  id.  256  ; 
Toledo,  Wabash  and  Western  Ry.  Co.  v.  Durkin,  76  id.  395 ; 
Valtez  v.  Ohio  and  Mississippi  Ry.  Co.  85  id.  500 ;  Richardson 
v.  Cooper,  88  id.  270  ;  Clark  v.  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  92  id.  43 ;  Indianapolis  and  St.  Louis  R.  R.  Co.  v. 
Morganstern,  106  id.  216. 

Where  a  servant  who  is  injured,  either  through  the  care- 
lessness or  incompetency  of  a  fellow-servant,  or  through  any 
defective  machinery  furnished,  had  the  same  knowledge  or 
means  of  knowledge  as  the  master,  he  can  not  maintain  an 
action  for  such  injury,  but  will  be  held  to  have  assumed  such 
risks.  Skipp  v.  E.  Co.  R.  R.  Co.  9  Exch.  211 ;  Williams  v. 
Clough,  3  H.  &  N.  258 ;  Dynen  v.  Leach,  40  Eng.  L.  &  Eq. 
491 ;  Hughes  v.  W.  St.  P.  R.  R.  Co.  27  Minn.  147 ;  Walsh  v. 
St.  P.  and  D.  R.  R.  Co.  id.  369 ;  Clark  v.  St.  P.  and  S.  C. 
R.  R.  Co.  28  id.  128;  Hayden  v.  8m.  Manf.  Co.  29  Conn. 
559;  Baylor  v.  D.  L.  and  W.  R.  R.  Co.  40  N.  J.  L.  23; 
Perigo  v.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  52  Iowa, 
276 ;  Chicago  and  Northwestern  R.  R.  Co.  v.  Donahue,  75  111. 
106 ;  Pierce  on  Eailroads,  (2d  ed.)  p.  379,  and  cases  cited. 

Messrs.  Wheat  &  Marcy,  for  the  appellee : 

Avery  had  the  right  to  rely  upon  it  that  the  duties  of  in- 
spection and  repair  as  to  this  car  had  been  performed,  and 
to  handle  it  as  sound  when  presented  to  him. as  such.  Chi- 
cago and  Northwestern  R.  R.  Co.  v.  Sivett,  45  111.  203 ;  Illinois 
Central  R.  R.  Co.  v.  Welch,  52  id.  183 ;  Chicago  and  Alton 
R.  R.  Co.  v.  Pondrom,  51  id.  338 ;  Chicago  and  Alton  R.  R. 
Co.  v.  Wilson,  63  id.  172 ;  St.  Louis,  Vandalia  and  Terre 
Haute  R.  R.  Co.  v.  Dunn,  78  id.  202;  Goodfellow  v.  Railroad 
Co.  106  Mass.  462;  Ford  v.  F.  R.  R.  Co.  110  id.  260;  Porter 
v.  H.  R.  R.  Co.  60  Mo.  162;  Sleeper  v.  Sundown,  52  N.  H. 
252. 
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He  was  not  bound  to  look  for  dents  in  the  dead-wood,  or 
to  make  inspection.  Even  if,  under  the  circumstances,  he 
had  forgotten  or  overlooked,  for  the  moment,  a  known  or 
visible  peril,  it  would  not  have  been  negligence.  Snow  v. 
Housatonic  R.  R.  Co.  8  Allen,  441 ;  Chicago  and  Northwestern 
R.  R.  Co.  v.  Jackson,  55  111.  492;  Dorsey  v.  Phillips  Co,  42 
Wis.  583;  Chicago  and  Iowa  R.  R.  Co.  v.  Russell,  91  111.  302; 
Wedge  wood  v.  Chicago  R.  R.  Co.  41  Wis.  478 ;  Chicago,  Bur- 
lington and  Quiiicy  R.  R.  Co.  v.  Gregory,  58  111.  286 ;  Chicago 
and  Northwestern  R.  R.  Co.  v.  Taylor,  69  id.  462;  Illinois 
Central  R.  R.  Co.  v.  Welch,  52  id.  186;  Cooms  v.  N.  B.  Co. 
102  Mass.  572;  Spanny  v.  Mill  Co.  62  Maine,  420;  Toledo, 
Wabash  and  Western  Ry.  Co.  v.  Fredericks,  71  id.  296 ;  Fair- 
bank  v.  Haentzche,  73  id.  236. 

Peril  occasioned  by  negligence  of  defendant,  in  respect  of 
supplying  safe  instrumentalities,, is  not  one  of  the  "ordinary 
risks"  assumed  by  the  employee.  Hough  v.  T.  P.  R.  R.  Co. 
100  U.  S.  213;  Cayzery.  Taylor,  10  Gray,  282;  Gregory's 
case,  58  111.  284;  Swett's  case,  45  id.  201;  Ford's  case,  110 
Mass.  260;  Flanigan's  case,  77  111.  371;  Abend's  case,  107 
id.  50. 

The  employer  is  bound  to  use  due  diligence  in  providing 
and  maintaining  safe  machinery  to  be  handled  by  its  em- 
ployees. Swett's  case,  45  111.  201 ;  Shannon's  case,  43  id.  345 ; 
Jackson's  case,  55  id.  496 ;  Thompson's  case,  56  id.  141 ;  Con- 
roy's  case,  78  id.  560 ;  Estes'  case,  96  id.  472. 

The  diligence  required  in  this  regard,  both  as  to  passengers 
and  employees,  is  the  highest  consistent  with  the  operation 
of  the  road.  Chicago  and  Alton  R.  R.  Co.  v.  Shannon,  43  111. 
345 ;  Toledo,  Peoria  and  Warsaw  R.  R.  Co.  v.  Conroy,  61  id. 
163  ;   Chicago  and  Alton  R.  R.  Co.  v.  Piatt,  89  id.  143. 

The  defendant  was  bound  to  adopt  and  enforce  proper  rules 
and  regulations  for  the  safety  of  its  employees  in  respect  to 
all  cars  allowed  to  run  upon  its  line  or  in  its  yards.  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  George,  19  111.  517;  Chi- 
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cago  and  Northwestern  R.  R.  Co.  v.  Taylor,  69  id.  465 ;  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v.  McLallen,  84  id. 
114.  And  the  burden  of  proof  as  to  this  is  on  the  defendant. 
Pittsburg  and  Ft.  Wayne  R.  R.  Co.  v.  Powers,  74  111.  344. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  brought  by  Lycurgus  K. 
Avery,  against  the  Chicago,  Burlington  and  Quincy  Bailroad 
Company,  to  recover  damages  for  an  injury  sustained  by 
plaintiff  when  attempting  to  uncouple  a  car  belonging  to  the 
Keokuk,  St.  Louis  and  Northwestern  Bailroad  Company,  then 
in  the  railroad  yard  of  defendant,  at  Quincy.  The  declara- 
tion charges  that  plaintiff  was  an  employee  of  defendant  in 
its  railroad  yard  at  Quincy,  and  that,  as  such,  it  was  his  duty 
to  couple  and  uncouple  cars  ;  that  defendant  permitted  a  cer- 
tain car,  known  as  "way  car  No.  3,"  to  come  into  its  railroad 
yard,  and  of  its  negligence  permitted  the  car  to  be  used  and 
operated  on  its  railroad  with  the  appliances  for  coupling  and 
uncoupling  so  broken  as  to  be  dangerous  to  one  having  occa- 
sion to  couple  or  uncouple  the  car ;  that  on  the  evening  of  De- 
cember 16,  1879,  while  plaintiff  was  attempting  to  uncouple 
the  car,  his  right  thumb  was  caught  and  crushed  by  and 
between  the  dead-wood  and  coupling-pin  of  the  car ;  that  the 
injury  was  caused  by  the  follower  of  the  draw-bar,  by  which 
cars  are  coupled,  being  so  broken  that  the  draw-bar  pushed 
back  under  the  car,  so  as  to  bring  the  coupling-pin  in  con- 
tact with  the  dead-wood  of  the  car.  Plaintiff  recovered,  and 
on  appeal  to  the  Appellate  Court  for  the  Third  District  the 
judgment  was  affirmed,  and  defendant  appeals  to  this  court. 

It  appears  that  this  way  car  No.  3  belonged  to  the  Keokuk, 
St.  Louis  and  Northwestern  Bailroad  Company,  and  wa3  used 
by  its  employees  engaged  in  running  the  train,  but  at  the 
time  of  the  accident  it  was  being  handled  by  defendant's 
employees.     All  the  different  railroads  coming  into  Quincy, 
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some  six  in  number  besides  defendant's,  run  their  engines 
and  trains  into  this  railroad  yard,  and  while  there  are  moved 
and  handled  by  defendant's  employees.  Each  of  the  differ- 
ent companies  attends  to  and  keeps  in  repair  its  own  rolling 
stock,  engines,  cars,  etc.,  and  the  cars,  engines,  etc.,  of  other 
companies  are  not  under  the  control  of  defendant,  and  it  does 
not  make  repairs  for  other  companies  unless  requested  to 
do  so,  each  company  doing  its  own  repairing.  Plaintiff  had 
been  engaged  in  railroad  business  eighteen  years  or  more,  as 
brakeman,  switchman  and  conductor,  and  had  worked  for 
defendant,  as  switchman  and  night  foreman  in  this  railroad 
yard  at  Quincy,  for  five  years  in  succession  next  prior  to  De- 
cember 16,  1879,  the  time  of  the  accident.  His  duties  were 
to  couple  and  uncouple  cars,  switch  trains  that  came  into, 
and  make  up  trains  that  went  out  of,  the  yard.  He  had  five 
switchmen,  and  the  engineer  and  ftreman,  under  his  control. 
This  train  of  the  Keokuk,  St.  Louis  and  Northwestern  Eail- 
road  Company  had  been  running  in  and  out  of  the  yard  a 
year  and  a  half  or  two  years,  and  this  way  car  a  month  and 
a  half  or  two  months.  The  train  ran  from  Quincy  to  Han- 
nibal and  return.  The  follower  of  this  way  car  was  broken 
in  the  railroad  yard  at  Hannibal,  Mo.,  on  the  11th  or  12th 
of  December,  1879,  and  came  into  and  ran  out  of  the  yard 
at  Quincy  every  day,  in  this  broken  condition,  until  plaintiff 
was  hurt. 

As  respects  the  facts  of  the  case,  the  finding  of  the  Appel- 
late Court  upon  them  is  conclusive  on  us,  and  we  have  only 
to  do  with  questions  of  law.  All  such  that  are  presented 
here  respect  the  instructions  to  the  jury. 

The  circuit  court  gave  to  the  jury  the  following  instruc- 
tions on  the  part  of  plaintiff : 

"1.  If  the  jury  believe,  from  the  evidence,  that  way  car 
No.  3,  mentioned  in  the  testimony  in  this  case,  was  the  prop- 
erty of  a  company  other  than  the  defendant,  and  that  such 
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way  car,  at  the  time  of  the  alleged  injury  to  the  plaintiff,  and 
for  several  months  next  prior  thereto,  had  been,  and  was, 
regularly  and  daily  running  into  and  out  of  the  defendant's 
yard  at  Quincy,  Illinois,  by  the  permission  of  the  defendant, 
and  that  at  the  time  of  said  alleged  injury,  and  for  several 
months  next  prior  thereto,  the  said  way  car  was  regularly 
and  daily  controlled  and  handled  in  the  defendant's  said  yard 
by  the  defendant,  with  its  own  engine  and  employees,  then  it 
was  the  duty  of  the  defendant  to  either  use  ordinary  diligence 
to  keep  said  car  in  a  reasonably  safe  condition  for  handling, 
or  else  to  require  and  see  to  it  (if  by  the  use  of  ordinary  dili- 
gence the  defendant  could  do  so)  that  such  car  was  kept  by 
its  owners  in  such  reasonably  safe  condition. 

"2.  If  the  jury  believe,  from  the  evidence,  that  the 
alleged  injury  to  the  plaintiff  was  occasioned  by  negligence 
of  any  of  the  officers  or  employees  of  the  defendant  not  in  the 
same  line  of  duty  with  the  plaintiff,  then  such  negligence 
would  be,  in  contemplation  of  law,  negligence  of  the  defend- 
ant." 

The  objection  to  the  first  instruction,  that  it  assumes  as  a 
fact  that  the  car  being  out  of  repair,  and  being  permitted  to 
come  into  the  yard  in  this  impaired  condition,  was  the  cause 
of  the  injury  to  plaintiff,  is  evidently  not  well  founded.  Nor 
do  we  conceive  the  instruction  liable  to  the  further  objection 
urged,  that  it  singles  out  and  gives  undue  prominence  to  a 
part  of  the  facts  in  the  case,  and  omits  reference  to  any  care 
as  required  on  plaintiff's  part.  The  purpose  of  the  instruc- 
tion is  simply  to  define  the  duty  of  the  defendant  arising  out 
of  the  facts  supposed.  It  does  not  purport  to  contain  a  com- 
plete hypothesis  on  which  plaintiff  could  recover,  and  it  was 
not  necessary  to  refer  to  the  duty  of  the  plaintiff. 

It  is  objected  to  the  second  instruction  that  it  is  too  broad, 
in  that  it  does  not  confine  the  right  of  recovery  to  the  negli- 
gence alleged  in  the  declaration.     As  applied  to  the  facts, 

21—109  III. 
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there  not  being  a  particle  of  evidence  of  any  other  negligence 
than  that  alleged  in  the  declaration,  the  instruction  can  not 
be  said  to  be  erroneous  in  the  respect  named.  Abstractly 
considered,  the  instruction  may  not  be  correct  in  admitting 
the  idea  of  defendant's  liability  for  the  negligence  of  a  fellow- 
servant  of  plaintiff  not  in  the  same  line  of  duty  with  him. 
The  negligence  of  fellow-servants  is  one  of  the  ordinary  perils 
of  the  service  which  one  takes  the  hazard  of  in  entering  into 
any  employment.  But  the  master's  own  duty  to  the  servant 
is  always  to  be  performed.  The  neglect  of  that  duty  is  not  a 
peril  which  the  servant  assumes,  and  where  the  performance 
of  that  duty  is  devolved  upon  a  fellow-servant,  the  master's 
liability  in  respect  thereof  still  remains.  Care  in  the  sup- 
plying of  safe  instrumentalities  in  the  doing  of  the  work 
undertaken  is  the  duty  of  the  master  to  the  servant, — hence 
the  rule  of  non-liability  on  the  part  of  an  employer  for  the 
negligence  of  a  fellow-servant  has  no  application  in  this  case, 
where  the  negligence  in  question  is  the  master's  neglect  of 
duty  in  the  providing  of  safe  appliances. 

The  objections  made  to  the  third,  fourth  and  fifth  instruc- 
tions are  of  a  similar  character  with  the  ones  above  named, 
and  we  consider  them  as  sufficiently  ansAvered  in  what  has 
been  said. 

It  is  insisted  that  the  seventeenth  instruction  asked  by  de- 
fendant, as  modified  by  the  court,  and  so  given,  was  inaccu- 
rate.    The  instruction  as  asked  was : 

"That  a  railroad  company  is  not  responsible  for  injuries 
to  its  employees,  caused  by  the  usual  and  ordinary  wear  and 
tear  of  cars,  until  it  has  been  notified  of  the  defects  caused 
by  such  wear  and  tear,  or  has  had  time  and  opportunity  to 
learn  of  such  defects,  and  to  have  the  same  repaired, "  etc. 

The  court  modified  the  instruction  by  adding  thereto  the 
following:  "Or  such  defects  shall  have  existed  for  such  a 
length  of  time  as  to  give  the  proper  authorities  opportunity 
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to  learn  of  such  defect  in  the  clue  discharge  of  their  duties." 
The  modification  only  enlarges  on  the  effect  of  the  length  of 
the  time  of  the  continuance  of  the  defect,  in  implying  notice. 
It  seems  to  be  but  the  expression  of  the  idea  in  the  instruc- 
tion as  drawn,  in  a  more  wordy  form. 

The  defendant  asked  the  following  instruction : 

"26.  The  court  farther  instructs  the  jury,  that  although 
they  may  believe,  from  the  evidence,  that  the  plaintiff  had 
no  actual  knowledge  of  the  defect  in  the  coupling  apparatus 
of  the  car  in  question,  still  he  is  not  thereby  excused  or  ex- 
empted from  ordinary  care  and  diligence,  and  if  the  jury 
believe,  from  the  evidence  in  this  case,  that  the  plaintiff  him- 
self so  far  contributed  to  his  injury  by  his  own  negligence, 
or  want  of  care  and  caution,  as  but  for  such  negligence  the 
injury  would  not  have  happened,  then  the  court  instructs 
the  jury  they  should  find  for  the  defendant." 

But  the  court  refused  to  give  said  instruction  as  asked, 
and  modified  it  by  adding  thereto  the  following:  "Unless 
they  further  believe  that  the  negligence  of  the  plaintiff  was 
slight  in  itself,  and  slight  as  compared  with  the  negligence, 
if  any,  of  the  defendant,  and  that  the  injury  complained  of 
was  caused  by  the  negligence  of  the  defendant,  and  that  such 
negligence  of  the  defendant  was  gross," — and  then,  against 
the  objection  of  the  defendant,  gave  said  instruction  to  the 
jury,  as  modified,  and  the  defendant  excepted. 

It  is  said  this  instruction  should  have  been  given  as  origi- 
nally drawn.  We  think,  as  drawn,  it  was  faulty,  in  seeming 
to  import  that  any  negligence,  even  if  slight,  on  the  part 
of  the  plaintiff,  contributory  to  the  injury,  might  debar  a 
recovery,  whereas  it  should  have  been  qualified  by  the  word 
"ordinary,"  so  as  to  read  that  the  plaintiff  "so  far  con- 
tributed to  his  injury  by  his  own  negligence  or  want  of 
ordinary  care  and  caution."  It  is  said  that  the  words  "want 
of  care,"  when  used  in  instructions  to  a  jury,  mean  want  of 
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reasonable  care,  and  proper  care,  and  that  defendant-  was 
entitled  to  a  distinct  instruction  on  this  point  of  want  of 
ordinary  care  in  the  plaintiff.  The  jury  might  not  have  un- 
derstood "want  of  care"  as  meaning  "want  of  ordinary  care," 
and  in  other  instructions  given  the  jury  were  abundantly 
informed  of  the  necessity  of  ordinary  care  on  the  part  of 
the  plaintiff.  No  objection  otherwise  is  taken  to  the  modifi- 
cation. 

It  is  insisted  that  the  twenty-ninth  instruction  asked  by 
defendant,  and  refused,  stated  the  law  correctly,  and  should 
have  been  given.     That  instruction  was  as  follows : 

"29.  If  you  believe,  from  the  evidence,  that  on  the  16th 
day  of  December,  1879,  other  railroad  companies  were,  and 
for  some  time  previous  thereto  had  been,  running  trains 
into  the  railroad  yard  of  the  defendant  at  Quincy,  and  that 
by  the  arrangement  between  the  defendant  company  and  said 
other  companies,  including  the  Keokuk  and  St.  Louis  Eail- 
road  Company,  each  company  was  to  keep  its  own  rolling 
stock,  engines,  cars,  etc.,  in  repair,  and  that  neither  company 
was  under  any  obligation  to  make  repairs  upon  the  rolling 
stock,  engines,  cars,  etc.,  of  any  other  one  of  said  companies, 
and  that  this  arrangement  was  known  to  the  plaintiff  while 
he  was  in  the  employ  of  the  defendant  company,  and  prior 
to  the  time  of  the  injury  complained  of,  then  the  court  in- 
structs you  that  the  danger  of  being  injured  by  the  car  of 
such  other  companies  coming  into  and  being  in  the  railroad 
yard  of  the  defendant  company,  out  of  repair  and  in  a  dam- 
aged condition,  was  one  of  the  dangers  and  perils  of  the  ser- 
vice which  the  plaintiff  assumed ;  and  if  you  further  believe, 
from  the  evidence,  that  the  injury  sued  for  in  this  case  was 
received  by  the  plaintiff  while  he  was  attempting  to  uncouple 
a  car  belonging  to  the  Keokuk  and  St.  Louis  Eailroad  Com- 
pany, which  said  company  had  brought  into  the  railroad  yard 
of  the  defendant  company,  out  of  repair  and  in  a  damaged 
condition,  then  you  will  find  a  verdict  for  the  defendant. " 
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The  general  rule  is  unquestionable,  that  the  employer  is 
bound  to  use  diligence  in  providing  and  maintaining  safe 
machinery  and  instrumentalities  to  be  handled  by  the  em- 
ployee. We  think  this  obligation  rested  upon  defendant  in 
respect  of  the  cars  of  other  companies  which  were  permitted 
to  come  into  its  yard,  as  this  one  was,  and  which  while  there 
were  moved  and  handled  by  defendant's  employees,  and  that 
defendant  could  not  divest  itself  of  this  responsibility  to  its 
own  employees  by  such  a  contract  with  another  company,  as 
supposed  in  the  instruction. 

A  general  objection  is  made  that  all  the  instructions  asked 
by  defendant,  but  refused,  should  have  been  given,  but  nothing 
specific  is  pointed  out  in  respect  of  any  other  one,  and  in  look- 
ing them  over  we  do  not  discover  any  error  in  the  refusal. 

Finding  no  substantial  error  in  the  record,  the  judgment 
of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Samuel  Groenendyke  et  al, 

v. 

Helen  M.  Coffeen  et  al. 

Filed  at  Springfield  March  26, 1884. 

1.  Chanceey — master's  report — of  its  sufficiency  as  to  the  subject  mat- 
ter of  the  finding.  On  bill  by  the  heirs  of  a  deceased  partner  against  the 
survivor,  for  an  account,  and  partition  of  lands  held  in  trust  by  the  survivor, 
a  finding  by  the  master  in  chancery,  to  whom  the  cause  was  referred  to  re- 
port his  conclusions  both  of  law  and  fact,  that  the  real  estate  of  the  firm  was 
divided  on  a  certain  day,  is  equivalent  to  a  finding  that  all  the  lands  of  the 
firm  were  divided,  and  that  none  others  were  held  in  trust  for  the  late  firm. 

2.  Same — as  to  the  basis  of  the  master's  report — whether  it  sufficie?itly 
appears.  Where  a  master's  report  of  a  partnership  account  did  not  state 
how  he  made  up  his  statement  of  the  account  so  as  to  arrive  at  the  balance 
due,  but  showed  that  two  expert  accountants  had  made  a  very  careful  exam- 
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ination  of  the  books,  and  that  the  conclusion  they  reached  differed  widely 
from  his  own,  and  the  court  sustained  an  exception  to  his  report,  it  was  held, 
no  error  in  sustaining  the  exception,  as  the  record  failed  to  show  that  the 
calculation  of  the  accountants  was  on  an  erroneous  basis,  or  whether  the 
court  heard  other  evidence,  or  did  not  examine  the  books. 

3.  Same— finding  the  facts  in  the  decree — presumption — and  what  is 
matter  of  record.  In  a  chancery  case  it  will  be  presumed  that  the  finding  of 
the  facts  by  the  court,  recited  in  the  decree,  were  warranted,  unless  the  testi- 
mony found  in  the  record  shows  to  the  contrary.  A  party  dissatisfied  with 
the  finding  of  facts  upon  which  the  decree  is  based,  must  bring  the  testimony 
before  this  court  that  will  show  that  such  facts  were  erroneously  found, 
otherwise  it  will  be  presumed  the  findings  were  warranted. 

4.  All  depositions  on  file  in  a  chancery  case,  and  the  master's  report  of 
evidence,  become  a  part  of  the  record  without  any  certificate  of  the  court. 
But  when  the  court,  in  its  decree,  finds  the  facts,  from  the  evidence  and  the 
depositions  and  master's  report,  and  the  evidence  found  in  the  record  does 
not  sustain  the  finding,  it  will  be  presumed  other  evidence  was  heard,  where 
there  is  no  certificate  of  either  the  master  or  the  court  that  the  record  con- 
tains all  the  evidence. 

5.  Same—  books  of  account— how  to  be  preserved  in  the  record.  It 
being  impracticable  to  make  the  books  of  accounts  of  a  firm  a  part  of  the 
record,  so  that  this  court  may  consider  them,  only  abstracts  of  their  contents 
should  properly  be  incorporated  in  a  certificate  of  evidence.  When  the 
account  embraces  many  items  running  for  many  years,  it  seems  the  court 
may  hear  the  evidence  of  expert  accountants,  and  receive  abstracts  made 
by  them  from  a  careful  examination  of  the  books,  in  stating  an  account. 

6.  Settlement — of  partnership  accounts— what  will  amount  to  a  set- 
tlement. It  is  not  absolutely  necessary  that  a  balance  should  be  struck  of 
partnership  accounts  before  a  final  settlement  can  be  made  by  the  parties  in 
interest.  A  satisfactory  conclusion  on  which  to  base  a  final  settlement  may 
be  reached  otherwise,  and  if  such  a  settlement  is  had,  there  being  no  fraud, 
concealment  or  overreaching,  in  which  the  parties  acquiesce  for  many  years, 
it  may  be  regarded  as  final,  and  a  bar  to  a  bill  for  an  accounting. 

7.  A  partnership  was  dissolved  in  1859,  and  one  of  the  partners  died  in 
April,  18G0,  and  afterward,  in  December,  1869,  the  heirs  of  the  deceased 
partner,  then  all  of  age,  had  a  settlement  with  the  survivor,  of  all  the  part- 
nership assets  and  effects,  fairly  made,  without  any  fraudulent  concealment, 
and  a  partition  was  made  of  the  lands  belonging  to  the  firm,  the  heirs  taking 
possession  of  their  share,  which  settlement  was  acquiesced  in  by  the  heirs 
without  any  expression  of  dissatisfaction,  until  in  1875,  when  some  of  them 
thought  they  had  been  overreached,  whereupon  it  was  agreed  the  books 
should  be  submitted  to  two  accountants,  mutually  selected  for  their  skill  in 
such  matters,  who,  after  much  labor  and  time  spent,  reached  a  conclusion 
showing  the  settlement  in  1869  was  not  far  from  right,  but  not  being  satis- 
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factory  to  the  heirs,  they  filed  a  bill  for  an  account  in  February,  1876: 
Held,  that  these  facts  justified  a  decree  finding  a  final  settlement  of  the  part- 
nership matters  had  been  made  in  1869,  and  dismissing  the  bill. 

8.  Stale  claim — in  equity.  A  mercantile  partnership  was  formed  be- 
tween A  and  B  in  1841,  which  was  continued  actively  until  1859,  wThen  their 
stock  of  merchandise  was  sold,  and  by  mutual  consent  their  business  as  gen- 
eral partners  ceased.  On  April  19,  1860,  A  died,  leaving  heirs,  the  youngest 
of  whom  became  of  age  in  1864.  On  February  24,  1876,  the  heirs  of  A  filed  a 
bill  against  B,  the  surviving  partner,  for  a  settlement  and  statement  of  the 
partnership  accounts,  to  which  an  answer  was  filed  setting  up  the  five  years' 
Statute  of  Limitations,  and  also  laches:  Held,  that  aside  from  the  Statute 
of  Limitations,  a  court  of  equity  would  treat  the  relief  sought  as  barred,  from 
the  staleness  of  the  demand. 

"Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  0.  Cunningham,  for  the  plaintiffs  in  error : 

There  was  no  final  settlement  of  the  partnership  accounts 
or  profits.  No  balance  was  ever  struck.  The  master  who 
stated  the  account  found  there  was  due  to  the  complainants 
$9832.72,  without  allowing  any  interest  for  the  eighteen  years 
Coffeen  used  the  firm  money.  By  all  rules  governing  accounts 
between  partners,  interest  should  have  been  counted  upon  the 
balance  from  a  reasonable  period  from  April  20,  1860.  Derby 
v.  Gage  et  al.  38  111.  27;  Scroggs  v.  Cunningham,  81  id.  110. 

The  only  statute  of  limitations  set  up  in  the  answer  is  the 
five  years'  statute,  which  applies  only  to  personal  actions,  and 
not  to  actions  for  the  recovery  of  real  estate.  The  limitation 
as  to  real  actions  not  being  pleaded,  can  not  be  availed  of. 
Borders  v.  Murphy,  78  111.  81. 

This  being  an  action  to  declare  a  resulting  trust  in  favor 
of  complainants,  no  time  short  of  twenty  years  would  prove 
a  bar.     Ryder  et  al.  v.  Emrich  et  al.  104  111.  470. 

Mr.  Francis  M.  Wright,  for  the  defendants  in  error : 
Where  no  bill  of  exceptions  or  certificate  of  evidence  is 
found  in  the  record,  the  propriety  of  the  decree  must  be  de- 
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termined  from  the  allegations  of  the  bill  and  facts  found  by 
the  court,  as  stated  in  the  decree,  as  it  must  be  presumed  the 
evidence  was  sufficient  to  sustain  such  findings.  Binkert  v. 
Wabash  Ry.  Co.  98  111.  205. 

It  was  the  duty  of  the  defendants  (complainants  here)  to 
preserve  the  whole  evidence  in  the  record  if  they  desired  to 
question  its  sufficiency  to  sustain  the  decree  of  the  court. 
Morgan  et  al.  v.  Corlies,  81  111.  72;  Thomas  v.  Adams,  59  id. 
223. 

A  party  not  satisfied  with  a  decree  finding  the  facts,  can 
insist  upon  a  certificate  of  evidence  or  bill  of  exceptions. 
Walker  v.  Abt,  83  111.  226 ;   Walker  v.  Carey,  53  id.  470. 

Where  the  court  in  its  decree  finds  certain  facts,  and  the 
certificate  of  evidence  does  not  purport  to  contain  all  the  evi- 
dence, it  will  be  presumed  that  the  court  heard  proof  suffi- 
cient to  justify  the  finding,  though  it  does  not  appear  in  the 
record.     Corbus  v.  Teed,  69  111.  205. 

A  bill  for  an  account,  by  one  partner  against  another,  is 
barred  after  the  lapse  of  five  years  after  the  dissolution  of 
the  partnership.     Pierce  v.  McClellan,  93  111.  245. 

Besides,  the  claim  is  stale,  and  will  not  be  enforced  in 
equity.  Oakley  v.  Hurlbut,  100  111.  204;  Bissell  v.  Lloyd,  id. 
214. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  Samuel  Groenendyke, 
Ellen  Groenendyke  and  Mary  McKee,  heirs  at  law  of  Samuel 
Groenendyke,  Sr.,  deceased,  against  Michael  D.  Coffeen, 
since  deceased,  asking  to  have  an  account  taken  in  favor  of 
complainants,  of  the  partnership  matters  of  the  firm  which 
was  composed  of  Samuel  Groenendyke,  Sr.,  since  deceased, 
and  defendant,  and  also  asking  to  have  a  trust  declared  in 
their  favor,  as  heirs  of  the  deceased  partner,  in  one-half  of 
certain  lands  alleged  to  have  been  purchased  with  funds  be- 
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longing  to  the  firm,  but  the  title  to  which  was  taken  in  the 
name  of  defendant,  and  that  partition  might  be  made  of  such 
lands  according  to  the  interests  of  the  respective  parties.  It 
is  stated  in  the  bill  the  partnership  was  constituted  by  a  ver- 
bal agreement ;  that  it  was  to  last  for  an  indefinite  time,  and 
was  for  the  purpose  of  carrying  on  a  general  mercantile  busi- 
ness, buying  stock,  and  kindred  business.  Under  that  agree- 
ment business  was  commenced  in  1841,  and  it  is  alleged  it 
continued  until  the  death  of  Groenendyke,  which  occurred  on 
the  19th  of  April,  1860.  It  is  alleged  in  the  bill,  the  firm, 
during  its  continuance,  accumulated  a  large  amount  of  per- 
sonal assets  and  real  estate ;  that  defendant  was  the  active 
member  of  the  firm,  and  as  such  had  charge  of  the  books  of 
the  concern  during  the  continuance  of  the  co-partnership, 
and  since  the  dissolution  has  had  the  control  of  the  books 
as  surviving  partner,  and  that  the  books  show  no  balancing 
of  accounts  or  settlement  between  the  partners,  or  between 
the  survivor  and  the  representatives  of  the  deceased  partner. 
It  is  also  charged  there  never  has  been  any  settlement  made 
of  such  partnership  matters  from  the  date  of  the  formation 
of  the  firm  down  to  the  time  of  filing  the  bill,  and  that  de- 
fendant has  always  refused  to  account  with  complainants, 
although  often  called  upon  and  entreated  to  account  with 
them.  Another  important  allegation  in  the  bill,  and  one,  as 
the  sequel  will  show,  about  which  much  controversy  exists, 
is,  that  on  or  about  the  1st  of  November,  1869,  defendant 
falsely  represented  unto  the  administrator  of  the  deceased 
partner,  and  to  complainants,  that  the  amount  due  from  him 
as  surviving  partner  was  only  the  sum  of  $10,000,  and  also 
that  he  had  purchased  certain  lands  described,  in  his  own 
name  and  in  the  name  of  the  firm,  and  none  others,  and  that 
relying  upon  such  representations,  and  believing  them  to  be 
true,  complainants  did  consent  to  a  partition  of  such  lands, 
and  received  a  conveyance  from  defendant  for  a  part  of  such 
lands,  and  that  since  receiving  such  conveyance  complain- 
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ants  have  taken  actual  possession  of  the  lands  conveyed  to 
them,  and  made  valuable  improvements  thereon.  Other  spe- 
cific allegations  are  contained  in  the  bill,  but  in  the  view 
taken  of  the  case  it  will  not  be  necessary  to  state  what  they 
are  in  order  to  an  understanding  of  the  discussion  that  is  to 
follow.  The  general  prayer  for  relief  is,  that  an  account  of 
the  personal  assets  and  profits  of  the  firm  may  be  taken,  and 
also  that  a  trust  in  the  lands  described  may  be  declared  in 
favor  of  complainants,  and  also  that  an  account  be  taken  of 
the  profits  arising  from  such  lands. 

The  answer  of  defendant  admits  a  partnership  was  formed 
between  himself  and  Samuel  Groenendyke,  for  carrying  on  a 
general  mercantile  business  ;  that  as  such  partners  they  com- 
menced business  in  1841,  and  continued  until  1859,  when 
they  sold  their  stock  of  goods,  and  that  then  their  business 
as  general  merchants  ceased,  and  that  a  dissolution  of  such 
partnership  took  place  by  mutual  consent  in  1859,  before  the 
death  of  Groenendyke,  which  occurred  at  the  time  stated  in 
the  bill.  It  is  also  averred  in  the  answer  of  defendant  that 
before  the  death  of  Groenendyke  the  partnership  matters 
were  settled,  as  far  as  possible,  and  were  kept  settled  as  be- 
tween the  partners  until  the  death  of  Groenendyke,  at  which 
time  the  assets  of  the  firm  unsettled  consisted  mostly  of  des- 
perate claims,  and  lands.  Defendant  denies  by  his  answer 
that  he  has  refused  to  account  with  complainants,  but  says 
he  was  always  ready,  and  has  importuned  them  to  settle  with 
him  the  partnership  matters,  and  make  a  final  winding  up  of 
the  same,  and  that  on  December  1,  1869,  complainants  did 
settle  with  him  as  surviving  partner,  and  received  a  full  and 
fair  division  of  the  personal  assets,  after  all  liabilities  are 
taken  into  consideration,  which  sum  amounted  to  $10,000; 
that  at  that  time  amicable  partition  was  made  between  com- 
plainants and  defendant  by  mutual  conveyances  of  all  lands 
of  the  co-partnership,  after  a  full  and  fair  investigation  and 
disclosure,  which  was  a  fair  and  just  division, — not  induced 
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by  any  false  representations  by  defendant,  who  concealed  no 
knowledge  of  facts  pertaining  to  assets  of  the  co-partnership 
from  complainants, — and  also  avers  the  matters  complained 
of  by  complainants  in  their  bill  did  not  occur  within  five  years 
next  before  the  filing  of  the  bill,  and  for  that  reason  they 
should  be  barred.  Other  matters  are  contained  in  the  answer, 
but  it  will  not,  perhaps,  be  necessary  to  make  any  further 
statement.  After  replication  to  the  answer  was  filed,  the  cause 
was  referred  to  the  master  in  chancery,  "who  was  ordered  to 
state  conclusions  of  law  and  fact  herein,  and  to  state  account. " 
At  a  subsequent  term  of  court,  after  the  cause  was  referred 
to  him,  the  master  in  chancery  made  and  filed  his  report,  in 
which  he  stated  his  "conclusions  of  law  and  fact,"  also  stated 
the  amount  he  found  to  be  due  from  defendant  to  complain- 
ants, and  although  he  was  not  directed  by  the  court  to  take 
evidence,  he  appended  thereto  a  report  of  testimony,  paged 
"from  A  to  No.  370,  with  exhibits  attached. "  The  report  of 
the  master  as  to  his  conclusions  of  law  and  fact  is  quite 
elaborate,  and  is  no  doubt  the  result  of  much  patient  labor 
and  careful  consideration.  Numerous  exceptions  to  the  find- 
ings of  the  master  were  filed,  both  by  complainants  and  de- 
fendant, all  of  which  were  overruled  by  the  master,  except, 
upon  exception  taken  by  defendant,  he  made  a  correction  as 
to  the  amount  due  from  defendant  to  complainants.  On  the 
final  hearing  the  court  overruled  all  of  the  exceptions  taken  to 
the  master's  report  by  complainants,  and  sustained  all  the  ex- 
ceptions taken  thereto  by  defendant,  but  in  all  other  respects 
the  master's  report  was  approved ;  and  the  court  thereupon 
found,  from  the  evidence,  that  on  December  1,  1869,  com- 
plainants and  defendant  had  a  full,  fair  and  just  settlement 
and  division  of  all  the  real  and  personal  estate  pertaining  to 
the  firm,  which  was  accepted  and  acted  upon  by  all  the  par- 
ties from  that  time  to  the  filing  of  the  bill ;  that  the  matters 
set  up  in  the  bill  are  stale,  and  of  such  a  character  that  the 
lapse  of  time  does,  in  equity,  bar  complainants  from  assert- 
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ing  the  same  in  a  court  of  equity ;  that  defendant  had  been 
guilty  of  no  fraud  or  concealment ;  that  the  allegations  of 
the  bill  are  not  sustained  by  the  proof ;  that  the  equities  of 
the  case  are  with  defendant,  and  thereupon  the  court  entered 
a  decree  dismissing  the  bill  for  want  of  equity.  The  decree 
seems  to  have  been  rendered  on  the  13th  day  of  April,  1878. 
Since  then  defendant,  Michael  D.  Coffeen,  has  died,  and  the 
writ  of  error  on  which  the  case  was  brought  to  this  court  was 
sued  out  on  the  26th  day  of  February,  1883. 

Of  the  findings  by  the  master  those  contained  in  the  ninth 
and  twenty-fifth  paragraphs  are  the  most  important,  and  are 
those  about  which  the  contest  hinges.  In  the  ninth  division 
it  is  recited  the  master  found  the  real  estate  of  the  firm  was 
divided  December  1,  1869,  and  in  the  twenty-fifth  division 
that  he  found  the  balance  due  from  defendant  to  complain- 
ants, December  1,  1869,  to  be  $11,040.22.  But  by  a  sub- 
sequent report  the  latter  finding  was  corrected,  so  that  the 
master  stated  the  amount  due  from  defendant  to  complain- 
ants at  the  date  mentioned  was  $9832.72.  The  reason  for 
not  allowing  any  interest  on  the  amount  found  to  be  due 
from  defendant  to  complainants,  either  before  or  after  De- 
cember 1,  1869,  was,  the  master  found  that  both  parties  had 
shown  a  great  degree  of  carelessness  about  arriving  at  a  final 
settlement  so  long  after  the  dissolution  of  the  firm,  when  no 
impediment  lay  in  the  way ;  and  because  he  found  no  bal- 
ance had  been  struck  before  1875,  and  there  never  having 
been  a  time  when  the  parties  could  have  known  what  amount 
was  due,  the  master  was  of  opinion  the  Statute  of  Limita- 
tions had  not  barred  the  suit.  The  master,  however,  found 
that  all  parties  evinced  gross  negligence  and  unpardonable 
laches  in  making  no  attempt  at  final  settlement  until  1869, 
when  a  fruitless  attempt  was  made. 

One  exception, — the  sixth  of  the  series, — taken  by  com- 
plainants to  the  master's  report  is,  that  he  did  not  find,  from 
the  evidence,  certain  lands  described  in  the  bill  were  held  in 
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trust  by  defendant  for  the  firm,  and  were  not  taken  into  con- 
sideration or  included  in  the  partition  of  the  lands  of  the  firm 
between  its  surviving  partner  and  complainants.  As  has 
been  seen,  the  master  did  find  "that  ihe  real  estate  of  the 
firm  was  divided  December  1,  1869,"  and  that  is  equivalent 
to  a  finding  that  all  the  lands  of  the  firm  were  divided,  and 
that  none  others  were  held  in  trust  for  the  firm  or  complain- 
ants. Unless  the  sixth  of  the  series  of  exceptions  taken  by 
complainants  to  the  master's  report  is  broad  enough  to  cover 
it,  there  was  really  no  exception  to  that  finding  of  the  master 
as  to  the  division  of  the  real  estate  that  belonged  to  the  firm  ; 
but  treating  it  as  an  exception  to  this  paragraph  of  the  report, 
it  was  overruled  by  the  master,  and  his  ruling  in  that  respect 
was  sustained  by  the  court  on  the  final  hearing  of  the  cause. 
The  sufficiency  of  the  testimony  to  sustain  that  ruling  of  the 
master,  and  of  the  court,  in  that  regard,  will  be  considered 
further  on. 

Defendant  excepted  to  the  finding  of  the  amount  due  from 
him  to  complainants,  as  stated  in  the  twenty-fifth  division 
of  the  original  report,  and  also  to  the  supplemental  report 
on  the  same  subject,  which  exception  was  sustained  by  the 
court.  Complaint  is  made  the  court  erred  in  its  ruling  on 
that  portion  of  the  master's  report,  and  the  point  made  has 
been  the  subject  of  elaborate  argument  by  counsel.  This 
branch  of  the  case  will  also  be  considered  further  on,  with 
the  principal  question  in  the  case. 

As  has  been  seen,  after  ruling  upon  the  exceptions  to  the 
master's  report,  taken  by  the  respective  parties,  the  court 
proceeded  further,  and  found  that  on  the  first  day  of  Decem- 
ber, 1869,  complainants  and  defendant  made  a  full,  fair  and 
just  settlement  and  division  of  all  the  affairs,  estate,  real 
and  personal  and  mixed,  choses  in  action  and  assets  what- 
soever, of  and  pertaining  to  the  late  partnership  heretofore 
existing  between  Samuel  Groenendyke,  Sr.,  since  deceased, 
and  defendant,  and  that  such  settlement  and  division  were 
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accepted  and  .acquiesced  in  by  the  parties  herein,  and  acted 
upon  by  them  as  a  final  settlement,  and  rights  accrued  there- 
under from  that  time  to  the  filing  of  the  bill  herein. 

The  errors  assigned  call  in  question  the  correctness  of  the 
rulings  of  the  court  on  the  exceptions  taken  by  the  respective 
parties  to  the  master's  report,  and  also  the  findings  of  fact 
by  the  court  in  the  decree,  and  as  they  all  raise  the  same 
principal  questions,  it  will  be  most  convenient  to  consider 
them  together.  The  questions  arising  on  the  record,  as  coun- 
sel state  them,  are,  first,  was  anything  due  from  defendant,  as 
surviving  partner,  to  complainants,  out  of  the  personal  assets 
of  the  late  firm  of  M.  D.  Coffeen  &  Co.,  at  the  time  of  filing 
the  bill ;  second,  did  defendant  purchase  any  of  the  lands 
described  in  the  bill  with  money  of  the  firm,  the  title  to  which 
he  took  in  his  own  name,  and  appropriated  to  his  own  use ; 
and  third,  were  the  matters  claimed  by  complainants  in  their 
bill,  or  any  of  them,  in  fact  barred  by  any  statute,  and  did 
the  court  properly  declare  them  to  be  stale.  It  will  be  per- 
ceived these  are  questions  of  fact,  and  no  doubt  they  were 
determined  by  the  trial  court  on  evidence  heard  by  it.  This 
court  can  only  reconsider  them  as  questions  of  fact,  de- 
pending for  solution  upon  evidence.  The  rule  is  a  familiar 
one  that  it  will  be  presumed  the  findings  of  the  chancellor 
touching  facts  recited  in  the  decree  as  having  been  found 
by  him,  were  warranted,  unless  the  testimony  found  in  the 
record  shows  to  the  contrary.  A  party  dissatisfied  with  the 
findings  of  fact  upon  which  the  decree  is  based  must  bring 
the  testimony  before  this  court  that  will  show  that  such 
facts  were  erroneously  found,  otherwise  this  court  will  pre- 
sume the  evidence  warranted  the  findings  of  fact  as  recited 
in  the  decree. 

The  decision  of  this  case  might  be  placed  on  the  ground  it 
does  not  appear  from  any  certificate  of  evidence,  or  otherwise, 
that  all  the  evidence  heard  by  the  circuit  court  on  final  hear- 
ing of  the  cause  is  contained  in  the  record.     Unless  that 
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fact  was  made  to  appear  this  court  could  not  say  the  facts 
recited  in  the  decree  were  not  well  found.  Undoubtedly  the 
rule  is  that  all  depositions  on  file  in  the  cause,  and  the  mas- 
ter's report  of  evidence,  become  a  part  of  the  record  in  a 
chancery  cause,  without  any  certificate  of  the  court  declaring 
them  to  be  a  part  of  the  record.  Under  that  rule  the  evi- 
dence reported  by  the  master  in  this  case  may  be  considered 
as  a  part  of  the  record,  notwithstanding  there  is  no  certificate 
of  the  court  to  that  effect.  The  practice  in  such  matters  is 
well  understood,  but  the  difficulty  is  it  does  not  appear,  from 
anything  in  this  record,  that  the  master's  report  contains 
all  the  evidence  heard,  either  by  the  master  or  the  court. 
Neither  the  court  nor  the  master  certifies  that  it  does.  It  is 
quite  apparent  from  an  inspection  of  the  record,  that  testi- 
mony other  than  that  contained  in  the  report  must  have  been 
considered,  both  by  the  master  and  the  court.  On  the  first 
branch  of  the  case,  was  anything  due  from  the  surviving  part- 
ner to  complainants  out  of  the  personal  assets?  The  master 
found  a  certain  sum  was  due.  Although  the  master  does 
not  state  how  he  arrived  at  that  conclusion,  it  must  have 
been  reached  by  a  personal  examination  of  the  books  of  the 
firm,  or  from  the  testimony  of  expert  accountants  who  had 
made  examinations,  and  made  abstracts  of  their  contents. 
But  this  court  can  not  ascertain,  from  an  examination  of  the 
master's  report,  how  that  result  was,  in  fact,  reached.  Of 
course  the  books  of  the  firm  are  not  made  a  part  of  the  record, 
and  it  would  be  impracticable  to  make  them  a  part  of  it,  or 
for  this  court  to  consider  them  if  they  were  so  made  a  part 
of  the  record.  Only  abstracts  of  their  contents  could  prop- 
erly be  incorporated  in  a  certificate  of  evidence.  The  trial 
court  sustained  an  exception  to  the  master's  report  as  to  the 
amount  found  to  be  due  to  complainants.  That  must  have 
been  done  for  some  reason  arising  out  of  the  evidence.  It 
might  be  the  court,  on  final  hearing  of  the  cause,  heard  the 
testimony  of  expert  accountants  who  had  made  examinations 
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of  the  books,  and  made  abstracts  of  their  contents,  and  in 
that  way  determined  the  sum  found  by  the  master  was  not 
correct,  and  if  so,  that  evidence  should  have  been  preserved 
in  the  record.  The  only  testimony  of  that  character  con- 
tained in  the  master's  report  is  that  given  by  the  witnesses 
as  to  what  Conkey  and  Wilson  did  in  1875,  and  that  is  neither 
full  nor  specific  enough  to  give  any  very  clear  understanding 
of  the  contents  of  the  books.  The  same  reasoning  will  apply 
with  equal  force  to  the  two  other  branches  of  the  case  argued 
by  counsel. 

It  will  be  observed  the  master  found  that  before  the  com- 
mencement of  the  suit  no  balance  had  ever  been  struck  show- 
ing the  condition  of  the  firm  books.  It  was  not  absolutely 
necessary  a  balance  should  have  been  struck,  to  a  final  settle- 
ment. A  satisfactory  conclusion  on  which  to  base  a  settle- 
ment might  have  been  reached  otherwise.  As  has  been  seen, 
the  master  found  the  effort  made  to  effect  a  final  settlement, 
on  December  1,  1S69,  was  a  fruitless  attempt.  To  that 
finding  the  court  not  only  sustained  an  exception,  but  went 
further,  and  found,  by  its  decree,  that  on  the  1st  day  of 
December,  1869,  there  was  a  full,  fair  and  just  settlement 
and  division  of  the  real  and  personal  estate  of  the  late  firm, 
made  between  complainants  and  the  surviving  partner.  That 
must  have  been  done  on  evidence  heard  by  the  court.  Whether 
all  the  evidence  heard  by  the  court  on  this  phase  of  the  case 
is  contained  in  the  master's  report  of  the  evidence,  does  not 
appear  from  any  certificate  of  the  court,  or  otherwise.  That 
would  be  a  sufficient  reason  for  an  affirmance  of  the  decree 
in  this  respect.  Unless  all  the  evidence  heard  by  the  trial 
court  was  preserved  in  the  record,  in  some  manner  known 
to  the  practice  in  such  cases,  this  court  will  presume  the 
evidence  warranted  the  finding  of  fact,  as  was  done  by  the 
decree. 

It  may  be  conceded  the  master's  report  contains  all  the 
evidence  heard  either  by  the  master  or  the  circuit  court,  and 
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still  it  does  not  appear  the  decree  was  erroneous.  First,  in 
respect  to  the  ruling  of  the  court  in  sustaining  an  exception 
as  to  the  finding  of  the  master  as  to  the  amount  due  from 
defendant  to  complainants,  how  is  it  shown  the  decree  in  that 
particular  is  not  warranted  by  the  evidence?  The  master 
does  not  state  how  he  made  up  his  statement  of  the  accounts 
between  the  partners,  so  as  to  arrive  at  the  balance  due.  It 
may  have  been,  and  doubtless  was,  from  a  personal  examina- 
tion of  the  books.  But  his  report  contains  testimony  to  the 
effect  two  expert  accountants  had  made  very  careful  examina- 
tions of  the  books,  and  the  conclusion  they  reached  differs 
widely  from  his  own.  It  is  said  their  calculations  rest  on 
an  erroneous  basis.  No  evidence  to  that  effect  is  discovered 
in  the  record.  So  far  as  the  testimony  shows  what  was  done 
by  these  accountants,  no  objection  is  perceived  to  it.  It  may 
be  the  court  regarded  their  testimony  as  being  more  satisfac- 
tory, and  based  its  decree  upon  it.  Second,  but  concerning 
the  finding  of  the  circuit  court  touching  the  alleged  settle- 
ment of  December  1,  1869,  there  is  still  less  reason  to  be 
dissatisfied  with  it,  on  the  evidence  contained  in  the  report 
submitted.  On  this  branch  of  the  case  the  evidence  has  been 
carefully  examined,  for  it  is  thought  to  be  the  controlling 
question  arising  on  the  record.  It  is  somewhat  conflicting, 
but  the  weight  of  the  evidence  would  seem  to  be  in  favor  of 
the  conclusiveness  of  that  settlement,  as  well  as  its  justness. 
The  basis  agreed  upon  for  adjusting  the  accounts  was  not  far 
out  of  the  way.  For  the  time  being  it  was  acquiesced  in  by 
all  parties.  The  heirs  took  possession  of  the  lands  conveyed 
to  them,  and  made  valuable  improvements  thereon,  and  also 
appropriated  to  their  own  use  the  personal  assets  that  came 
to  them  on  the  division  that  was  made.  No  dissatisfaction 
appears  to  have  been  expressed  in  regard  to  it  until  1875, 
when  the  heirs,  or  some  of  them,  thought  they  had  been  over- 
reached in  that  settlement.  It  was  then  agreed  the  books 
should  be  submitted  to  the  examination  of  two  accountants, 
•         22—109  III. 
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who  were  agreed  upon  by  the  parties,  and  who  were  selected 
for  their  skill  in  such  matters.  Every  facility  was  afforded 
them,  and  these  accountants  bestowed  a  great  deal  of  labor 
upon  the  firm  books,  and  after  many  days  spent  in  that  work 
they  reached  a  conclusion,  which  they  communicated  to  the 
parties,  in  writing,  but  it  was  not  satisfactory  to  complain- 
ants. Some  evidence  was  given  tending  to  show  it  was 
agreed  the  conclusion  that  should  be  reached  by  the  account- 
ants should  be  absolutely  binding  on  the  parties,  as  an  arbi- 
tration, but  complainants  disclaim  any  conclusive  effect  of 
that  examination  of  the  books,  and  filed  their  bill  for  an 
account  as  though  no  such  examination  had  been  made. 
The  bill  is  not  framed  with  a  view  to  have  a  decree  for  the 
amount  found  clue  by  the  accountants  who  examined  the 
books  in  1875.  If  it  was  an  arbitration,  or  a  submission  in 
the  nature  of  an  arbitration,  and  was  obligatory  on  all  par- 
ties, it  is  apprehended  the  remedy  upon  it  would  be  at  law. 
The  partnership  accounts,  in  the  aggregate,  were,  perhaps, 
not  less  than  $100,000, — certainly  quite  a  large  sum, — and 
the  most  importance  that  can  now  be  attached  to  the  exam- 
ination of  the  books  made  in  1875,  is,  that  it  shows  the  settle- 
ment made  in  1869  was  not  far  from  right, — certainly  that  it 
worked  no  serious  injury  to  complainants.  There  is  no  con- 
troversy as  to  the  fact  an  effort  was  made  in  1869  to  effect  a 
final  settlement  between  the  heirs  of  the  deceased  partner 
(all  of  whom  were  then  of  age)  and  the  surviving  partner. 
The  complaint  is,  the  surviving  partner  concealed  information 
from  the  heirs,  or  that  he  did  not  make  that  full  disclosure  to 
them  that  was  important  to  an  understanding  of  their  rights, 
and  for  that  reason  the  attempted  settlement  ought  not  to  be 
binding  upon  them,  in  equity.  As  before  remarked,  there  is 
no  satisfactory  evidence  he  concealed  anything  within  his 
knowledge  that  would  have  been  beneficial  to  the  heirs  of  his 
deceased  partner.  He  placed  the  books  of  the  concern  where 
they  could  have  been  examined  with  that  care  that  would 
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have  disclosed  their  interests  in  the  personal  assets,  and  cer- 
tainly equity  and  good  conscience  did  not  require  him  to  do 
more. 

It  will  not  be  necessary  to  the  present  decision  to  deter- 
mine the  question  discussed,  whether  a  bill  for  an  account, 
brought  by  one  partner  against  another,  will  be  barred  unless 
brought  within  five  years  after  dissolution  of  the  co-partner- 
ship ;  but  it  may  be  fairly  said  the  matters  alleged  in  this 
bill  are  stale,  and  for  that  reason  equity  will  treat  them  as 
barred,  whether  coming  directly  within  the  purview  of  any 
statute  of  limitation  or  not.  The  answer  makes  that  issue, 
and  upon  the  facts  appearing,  it  is  a  conclusion  of  law  the 
claim  of  complainants  insisted  upon  is  stale,  and  relief  as  to 
the  matters  contained  in  the  bill  might,  for  that  reason,  be 
very  properly  withheld.  The  partnership  commenced  in  1841, 
and  continued  actively  until  1859,  when  their  stock  of  mer- 
chandise was  sold,  and  by  mutual  consent  their  business  as 
general  merchants  ceased  at  that  time.  Whether  the  firm 
was  then  dissolved  is  a  matter  of  no  consequence.  It  was 
certainly  dissolved  on  the  death  of  one  of  the  partners,  which 
occurred  on  the  19th  day  of  April,  1860.  The  bill  was  not 
filed  until  the  24th  of  February,  1876.  A  period  of  nearly 
sixteen  years  had  then  elapsed  since  the  dissolution  of  the 
partnership  took  place.  The  youngest  heir  of  the  deceased 
partner  had  become  of  age  nearly  or  quite  twelve  years  be- 
fore the  bill  was  filed.  It  appears  from  the  master's  report, 
the  books  of  the  concern  have  always  been  open,  both  before 
and  since  the  dissolution,  to  all  the  parties,  and  complain- 
ants could  have  had  them  examined  at  any  time  by  persons 
skilled  in  that  kind  of  labor.  The  master  also  found  as  a 
fact  that  "no  impediment  seems  to  have  been  in  the  way"  of 
a  final  settlement  of  the  partnership  during  all  that  long 
period  that  was  suffered  to  elapse.  That  conclusion  is  fully 
warranted  by  the  testimony  submitted  with  his  report.  No 
reasonable  excuse  is  shown  for  the  unusual  delay  that  has 
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intervened.  None  of  the  parties,  since  1864,  were  under  any 
disabilities,  and  if  unsettled  matters  pertaining  to  the  part- 
nership existed,  complainants  should  have  elected  to  proceed 
in  apt  time.  That  they  did  not  do.  Oakley  v.  Hurlbat,  100 
111.  204;  Bissell  v.  Lloyd,  id.  214. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


S.  S.  Stearns 

v. 
William  Cope. 


Filed  at  Springfield  March  26,  1884. 

1.  Pleading — of  the  declaration — in  suit  on  arbitration  bond.  In  an 
action  on  an  arbitration  bond,  for  not  performing  its  condition,  it  is  not  neces- 
sary for  the  declaration  to  set  out  the  submission,  and  aver  that  the  arbitra- 
tors considered  and  decided  all  matters  submitted  to  them.  It  is  sufficient 
to  aver  generally  that  the  differences  agreed  to  be  arbitrated,  as  recited  in  the 
condition  of  the  bond,  were  in  fact  submitted  to  the  arbitrators;  that  the 
arbitrators,  in  pursuance  of  such  submission,  made  and  published  their  award, 
Betting  it  out,  and  that  the  principal  obligor,  upon  request,  refused  to  abide 
by  and  perform  it. 

2.  Pleading  and  peactice — carrying  demurrer  back — exception  to 
the  rule.  While  it  is  a  general  rule  of  pleading  that  the  court  will  carry  a 
demurrer  back  and  sustain  it  to  the  first  faulty  pleading  in  the  line  of  the 
pleading  demurred  to,  yet  the  rule  has  its  exceptions,  one  of  which  is,  that 
the  court  will  not  carry  the  demurrer  back  to  a  pleading  of  the  adverse  party 
to  which  a  demurrer  has  already  been  overruled. 

3.  Same— waiver  of  demurrer— by  pleading  over.  A  party  by  pleading 
over  waives  his  demurrer,  and  admits  the  sufficiency  of  the  pleading  to  which 
the  demurrer  was  interposed. 

4.  Same — defects  reached  by  motion  in  arrest  of  judgment  after  demur- 
rer overruled.  If  a  declaration  is  so  fatally  defective  as  not  to  support  a 
judgment  for  the  plaintiff,  the  defect  may  be  availed  of  by  a  motion  in  arrest 
of  -judgment,  even  after  a  demurrer  thereto  has  been  overruled. 
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5.  Pkactice  in  the  Supeeme  Cottet — as  to  what  may  be  assigned  as 
error.  A  party  can  not  be  beard  to  complain  of  an  error  tbat  works  bim  no 
injury,  or  is  in  bis  favor;  and  tbis  principle  applies  with  tbe  same  force  to 
arbitrations  as  it  does  to  proceedings  in  a  court  of  justice. 

6.  Aebiteation  and  award — of  the  award — its  requisites,  as  shoiving 
that  all  matters  submitted  are  determined.  Wbere  several  distinct  matters, 
not  consisting  of  mere  money  demands,  are  submitted  to  arbitration,  tbe 
arbitrators  must  consider,  and  by  tbeir  award  finally  settle  and  dispose  of,  all 
sucb  matters  in  difference;  and  tbis  must  appear  from  tbe  award  itself,  or  it 
will  be  void. 

7.  But  wben  tbe  controversy  relates  to  cross  money  demands,  wbetber  in 
suit  or  not,  or  wbere,  in  any  case,  tbe  circumstances  are  sucb  tbat  tbe  arbi- 
trators will  be  warranted  in  requiring  tbe  party  wbo,  upon  tbe  wbole,  appears 
to  be  in  default,  to  pay  to  tbe  otber  a  sum  of  money  in  gross,  it  is  not  neces- 
sary, nor  is  it  tbe  better  practice,  for  tbe  award  to  sbow  upon  its  face  bow 
tbe  result  was  reacbed,—  or,  in  otber  words,  bow  eacb  item  of  tbeir  respective 
demands  was  disposed  of.  In  sucb  case  tbe  awarding  of  a  gross  sum  of 
money  will  be  presumed  to  be  a  full  adjustment  of  all  matters  of  difference 
embraced  in  tbe  submission. 

8.  Same — although  the  award  be  void  in  part,  may  be  good  otherwise. 
Tbe  law  is  well  settled  tbat  wben  an  award  is  good  in  part  and  bad  in  part, 
and  tbe  two  parts  are  severable  and  not  in  any  manner  dependent  on  eacb 
otber,  tbe  award  may  be  sustained  in  so  far  as  it  is  valid,  and  rejected  as  to 
tbe  residue. 

9.  Same — suit  upon  arbitration  bond— failure  of  arbitrators  to  pass  on 
all  matters  submitted,  is  a  matter  of  defence.  In  an  action  on  an  arbitra- 
tion bond,  if  tbe  arbitrators  failed  to  consider  all  tbe  matters  submitted,  and 
sucb  failure  was  not  occasioned  by  tbe  neglect  of  tbe  complaining  party  to 
furnisb  tbe  necessary  proof  relating  tbereto,  tbis  is  a  matter  of  defence  to  be 
set  up  by  a  proper  plea.  Wbetber  arbitrators  bave  done  tbeir  duty  in  tbis 
respect  is  a  question  of  fact. 

10.  Same— as  to  awarding  costs,  when  no  costs  are  claimed.  In  an 
action  upon  an  arbitration  bond,  conditioned  for  tbe  performance  of  an  award 
wben  made,  in  wbicb  no  costs  of  arbitration  were  sougbt  to  be  recovered, 
but  only  tbe  sum  of  money  awarded  from  tbe  principal  in  tbe  bond  to  tbe 
plaintiff,  the  defendant  (tbe  surety)  pleaded  tbat  tbe  arbitrators,  in  awarding 
costs  against  tbe  principal  obligor,  exceeded  tbeir  power  and  authority  under 
tbe  terms  of  tbe  submission,  whereby  the  whole  award  was  void:  Held,  that 
the  plea  presented  no  defence  to  the  action,  and  was  bad  on  demurrer. 

11.  Pleading  and  evidence — not  necessary  to  prove  matters  admitted 
by  the  pleadings.  In  an  action  upon  an  arbitration  bond,  where  the  execu- 
tion of  the  bond  and  submission  are  not  put  in  issue  by  the  pleas,  there  is  ho 
occasion  for  introducing  them  in  evidence  at  all. 
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Statement  of  the  case. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McDonough  county ;  the  Hon.  John  H.  Williams,  Judge,  pre- 
siding. 

William  Cope  brought  to  the  February  term  of  the  McDon- 
ough circuit  court  an  action  of  debt  upon  an  arbitration  bond, 
against  Francis  T.  Emery  and  S.  S.  Stearns,  the  latter  being 
a  surety  thereon.  The  bond  is  in  the  penal  sum  of  $6000, 
and  is  subject  to  a  condition  wherein  it  is  recited  that  cer- 
tain differences  had  arisen  between  Emery  and  Cope,  which 
they,  by  articles  of  agreement,  had  that  day  agreed  to  sub- 
mit to  the  arbitrament  and  award  of  certain  arbitrators 
therein  mentioned,  and  that  if  the  said  Emery,  his  executors, 
etc.,  should  abide  by  and  perform  the  award,  and  should  pay 
to  Cope,  his  executors,  etc.,  whatever  sum  of  money  might 
be  awarded  to  him,  or  them,  by  the  said  arbitrators,  or  a 
majority  of  them,  the  bond  was  to  be  void. 

Emery  not  being  served  with  process,  Stearns  filed  three 
pleas  to  the  declaration,  which  contained  but  one  count. 
The  first  alleges  that  the  arbitrators  did  not  make  an  award 
according  to  the  submission  in  the  declaration  mentioned. 
The  second  plea  is  like  the  first,  except  that  it  sets  up,  by 
way  of  recital,  the  details  of  the  submission  with  greater 
particularity,  and  then  concludes  with  the  averment  that  the 
arbitrators  refused  to  hear  and  determine  of  and  concerning 
the  matters  submitted  to  them,  specifying  the  particulars 
wherein  they  had  failed  to  do  so.  The  third  plea,  after  set- 
ting out  a  part  of  the  arbitration  proceedings,  including  the 
award  of  the  arbitrators,  wherein  it  appears  they  required 
Emery  to  pay  a  specified  sum  of  money  and  the  costs  of  arbi- 
tration, then  avers  "that  said  arbitrators,  in  and  by  their  said 
award,  in  the  awarding  of  costs  against  said  Emery  exceeded 
their  power  and  authority  under  and  by  virtue  of  their  said 
submission,  wherefore  the  whole  of  said  award  made  by  said 
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arbitrators  under  said  submission  is  wholly  null  and  void, " 
etc.  Issues  of  fact  were  joined  on  the  first  and  second  pleas, 
and  the  court  sustained  a  demurrer  to  the  third.  By  agree- 
ment of  parties,  the  cause  was  tried  by  the  court  without 
a  jury,  resulting  in  a  judgment  for  plaintiff  of  $13S3,  the 
amount  of  the  award,  which,  on  appeal  to  the  Appellate  Court 
for  the  Third  District,  was  affirmed,  and  the  case  comes  here 
by  appeal  from  that  court. 

Mr.  E.  E.  Chesney,  Mr.  C.  F.  Wheat,  and  Messrs.  Pren- 
tiss &  Bailey,  for  the  appellant : 

Where  several  matters  of  difference  are  submitted,  if  the 
arbitrators  omit  to  decide  any  one  of  them,  the  award  is  void. 
Randall  v.  Randall,  7  East,  81 ;  Emery  v.  Hitchcock,  12 
Wend.  156;  Karthaus  v.  Ferrer,  1  Pet.  222;  Houston  v.  Pol- 
lard, 9  Mete.  164;  Shirley  v.  Shattuck,  4  Cash.  472;  Hay- 
ward  v.  Phillips,  1  N.  &  P.  288 ;  Whetstone  v.  Thomas,  25  111. 
361 ;  Basse  v.  Agnew,  10  Bradw.  530. 

This  being  so,  the  declaration  should  have  set  out  the  sub- 
mission, and  averred  that  the  arbitrators  considered  and  acted 
upon  all  the  matters  in  it,  and  the  demurrer  to  the  third  plea 
should  have  been  carried  back  and  sustained  to  the  declara- 
tion. 

An  award  is  not  like  a  judgment,  settling  all  differences 
between  the  parties.  If  the  arbitrators  did  not  decide  upon 
the  counter  claim  or  all  the  specific  matters  submitted,  it  is 
no  bar.     Pritchard  v.  Daley,  73  111.  523. 

Arbitrators  appointed  by  a  submission  at  common  law 
have  no  authority  to  award  concerning  costs,  unless  the  sub- 
mission gives  it.  Peters  v.  Pierce,  8  Mass.  399;  Ailing  v. 
Munson,  2  Conn.  696;  Vose  v.  Howe,  13  Mete.  243;  Shirley 
v.  Shattuck,  4  Cush.  470. 

An  award  is  invalid  unless  it  comprehends  all  the  matters 
submitted.     Wright  v.  Wright,  5  Cow.  197;  Habbardy.  Fair- 
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man,   29  111.   90;    Tucker  v.  Page,   69  id.   181;    Watson  on 
Arbitrations,  121. 

A  plea  of  no  award,  means  according  to  the  submission. 
Fisher  v.  Pimbley,  11  East,  193. 

Mr.  W.  H.  Neece,  and  Messrs.  Tunniclifp  &  Bacon,  for 
the  appellee : 

No  costs  were  sought  to  be  recovered.  The  arbitrators  had 
the  right,  as  an  incident  to  the  authority  conferred,  to  pass 
upon  the  question  of  costs ;  but  if  they  had  not,  that  part  of 
the  award  relating  to  costs  was  surplusage,  and  void  to  that 
extent.  An  award  may  be  good  in  part,  and  void  in  part. 
Nichols  v.  Rensselaer  County  Ins.  Co.  22  Wend.  125;  Strong 
v.  Ferguson,  14  Johns.  162 ;  Cox  v.  J  agger,  2  Cow.  638 ; 
Bacon  v.  Goodrich,  1  id.  117;  Doke  v.  James,  4  N.  Y.  568; 
Boughton  v.  Seamans,  16  id.  392;  Lyle  v.  Rodgers,  5  Wheat. 
394;  Hartland  v.  Henry,  44  Vt.  593;  Witcher  v.  Witcher,  49 
N.  H.  176;  Brown  v.  Wamock,  5  Dana,  492. 

In  the  absence  of  fraud  the  law  will  presume  the  arbitra- 
tors considered  all  the  evidence,  and  allowed  such  items  to 
the  respective  parties  as  they  considered  proven.  Hadaway 
v.  Kelly,  78  111.  286. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Several  questions  of  law  arise  on  this  record,  none  of  which 
present  any  serious  difficulty.  We  will  consider  first  the 
ruling  of  the  court  in  sustaining  the  demurrer  to  the  third 
plea.  This  plea  is  framed,  as  we  suppose,  upon  the  theory 
the  award  is  void  as  to  the  costs  of  arbitration,  either  be- 
cause of  the  uncertainty  of  the  amount  required  to  be  paid, 
or  on  the  ground  they  were  not  embraced  within  the  submis- 
sion, and  that  the  arbitrators  therefore  had  no  power  or 
authority  to  make  any  award  concerning  them,  and  that 
being  void  in  part  it  is  void  as  a  whole.  In  the  view  we 
take  of  the  question  it  is  not  necessary  to  stop  to  consider 
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whether  arbitrators,  as  a  mere  incident  to  their  power  to  ad- 
just and  determine  the  matters  embraced  in  the  submission, 
may  not  make  such  an  order  in  respect  to  costs,  for  it  may 
be  conceded  for  the  purposes  of  the  present  inquiry  that  the 
award,  so  far  as  the  costs  are  concerned,  is  invalid  on  both 
the  grounds  suggested,  and  yet  it  does  not  necessarily  follow 
the  plea  presented  any  defence  to  the  action.  The  costs  are 
not  sought  to  be  recovered  in  this  suit,  and  the  fact  the 
award  concerning  them  is  invalid, — conceding  it  to  be  so, — 
does  not,  in  our  judgment,  afford  any  reason  why  the  residue 
of  the  award,  to  which  that  objection  does  not  apply,  should 
not  be  performed.  The  fact  that  the  award  is  invalid  to 
that  extent  but  relieves  Emery  and  his  surety  from  the  pay- 
ment of  a  sum  of  money  they  would  otherwise  have  to  pay, 
hence,  so  far  as  this  suit  is  concerned,  neither  of  them  has 
any  right  to  complain.  If  by  this  suit  Emery  were  seeking 
to  recover  from  Cope  for  a  refusal  to  perform  some  require- 
ment of  the  award  on  his  part,  and  the  latter,  instead  of 
Emery  or  his  surety,  was  now  urging  this  objection,  and  put- 
ting his  refusal  to  perform  on  the  ground  it  would  be  unjust 
to  make  him  fully  perform  the  award  on  his  part,  when,  by 
reason  of  its  illegality  in  the  respect  mentioned,  it  could  not 
be  fully  enforced  on  the  other  side,  and  the  law  is  as  is 
assumed  by  the  plea,  a  different  question  would  be  presented. 
In  the  case  supposed,  the  defence  would  have  at  least  the 
merit  of  plausibility,  but  under  the  facts  as  here  shown,  the 
plea  clearly  presented  no  defence  to  the  action,  and  the  de- 
murrer to  it  was  properly  sustained.  It  is  a  rule  of  law,  as 
well  as  of  common  sense,  that  a  party  will  not  be  heard  to 
complain  of  an  error  that  works  him  no  injury.  A  fortiori, 
he  can  not  take  advantage  of  such  an  error  when,  as  is  the 
case  here,  it  is  manifestly  in  his  own  interest.  This  princi- 
ple applies  with  the  same  force  to  arbitrations  that  it  does  to 
proceedings  in  courts  of  justice.  (6  Wait's  Actions  and  De- 
fences, 526.)     The  law  is  well  settled  that  where  an  award 
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is  good  in  part  and  bad  in  part,  and  the  two  parts  are  sev- 
erable, and  not  in  any  manner  dependent  on  each  other,  the 
award  may  be  sustained  in  so  far  as  it  is  valid,  and  rejected 
as  to  the  residue.     Ibid.  548. 

It  is  urged,  however,  that  conceding  the  third  plea  was  bad, 
the  demurrer  should  have  been  carried  back  and  sustained  to 
the  declaration.  If,  as  contended,  the  declaration  is  bad  in 
substance,  the  appellant  should  have  stood  by  the  demurrer 
which  the  court  overruled,  to  the  declaration  itself.  While 
it  is  a  general  rule  of  pleading  that  the  court  will,  on  demur- 
rer, regard  the  whole  record  as  open,  and  carry  the  demurrer 
back  and  sustain  it  to  the  first  faulty  pleading  in  the  line  of 
the  pleading  demurred  to,  yet  this  rule  has  a  number  of  well 
defined  exceptions,  one  of  which  is,  the  court  will  not,  in 
carrying  the  demurrer  back,  sustain  it  to  a  pleading  of  the 
adverse  party  to  which  a  demurrer  thereto  has  already  been 
overruled.  (Culver  v.  Third  National  Bank,  64  111.  528.) 
The  party  demurring,  by  pleading  over,  waives  the  demurrer, 
and  admits  the  sufficiency  of  the  pleading  to  which  the  de- 
murrer was  interposed.  Walker  v.  Welch,  14  111.  277 ;  Ameri- 
can Express  Co.  v.  Pinckney,  29  id.  392. 

If,  however,  a  declaration  is  so  totally  defective  as  not  to 
support  the  judgment,  that  may  be  availed  of  by  a  motion  in 
arrest,  even  after  a  demurrer  thereto  has  been  overruled,  and 
the  defendant  has  pleaded  over.  By  the  motion  in  arrest, 
in  this  case,  the  sufficiency  of  the  declaration  to  sustain 
the  judgment  is  therefore  directly  presented.  The  objection 
urged  to  the  declaration  is,  that  it  should  have  set  out  the 
submission,  and  then  averred  "that  the  arbitrators  considered 
and  decided  all  matters  submitted  to  them."  This  was  not 
necessary.  The  action  is  on  the  bond,  and  not  on  the  award, 
and  therefore  it  was  sufficient  for  the  plaintiff  to  aver  gener- 
ally that  the  differences  agreed  to  be  arbitrated,  as  recited 
in  the  conditions  of  the  bond,  were  in  fact  submitted  to  the 
arbitrators ;  that  the  arbitrators,  in  pursuance  of  such  sub- 
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mission,  made  out  and  published  their  award,  setting  it  out, 
and  that  Emery,  upon  request,  refused  to  abide  by  and  per- 
form it.  This  the  declaration  does,  and  we  think  it  is  suffi- 
cient to  put  the  defendant  on  his  defence.  In  short,  we  are 
of  opinion  the  declaration  is  not  only  good  on  a  motion  in 
arrest  of  judgment,  but  upon  general  demurrer  also.  If  the 
arbitrators  did  not  consider  all  the  matters  of  difference  be- 
tween the  parties,  as  is  claimed,  and  such  failure  was  not 
occasioned  by  the  neglect  of  the  complaining  party  to  fur- 
nish the  necessary  proof  relating  thereto,  that  was  matter  of 
defence,  and  should  have  been,  as  it  really  was,  presented 
by  proper  pleas.  Whether  the  arbitrators  did  their  duty  in 
this  respect  was  a  matter  of  fact  for  the  consideration  of  the 
judge  who  tried  the  cause,  and  the  Appellate  Court,  which 
has  been  conclusively  settled  against  the  appellant,  and  it  is 
hardly  necessary  for  us  to  say  we  are  not  permitted  to  recon- 
sider it  here. 

It  is  also  objected  the  trial  court  erred  in  admitting  in 
evidence  the  bond,  submission  and  award.  We  perceive  no 
force  in  any  of  the  reasons  assigned  for  the  exclusion  of  these 
instruments  of  evidence,  or  either  of  them.  So  far  as  the 
bond  and  the  submission  are  concerned,  their  execution  was 
admitted  by  the  pleadings,  hence  there  was  no  occasion  for 
introducing  them  in  evidence  at  all ;  but  as  to  the  award,  the 
contention  is,  that  it  is  absolutely  void,  because  it  does  not 
show  affirmatively  the  particular  matters  passed  upon  by  the 
arbitrators,  and  that  they  were  all  the  matters  embraced  in 
the  submission,  and  being  void,  for  this  and  other  reasons 
heretofore  stated,  the  so-called  award  should  have  been  ex- 
cluded. We  fully  recognize  the  rule  that  where  several  dis- 
tinct matters,  not  consisting  of  mere  money  demands,  are 
submitted  to  arbitration,  the  arbitrators  must  consider,  and 
by  their  award  finally  settle  and  dispose  of,  all  such  matters 
in  difference ;  and  this  must  appear  from  the  award  itself. 
(Tucker  v.  Paige,  69  111.  179;  Buntain  v.  Curtis,  27  id.  374.) 
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For  instance,  if  the  controversy  and  submission  relate  to  the 
ownership  of  several  distinct  pieces  of  property,  and  the  arbi- 
trators, notwithstanding  evidence  is  offered  by  the  parties  as 
to  all  of  them,  should  nevertheless  only  pass  upon  and  deter- 
mine the  question  of  title  as  to  one  or  more  of  the  pieces, 
without  making  any  disposition  of  the  controversy  as  to  the 
others,  the  award  in  such  case  would  be  clearly  void.  Many 
other  illustrations  of  the  principle  might  be  given,  but  this  one 
will  suffice.  Where,  however,  the  controversy  relates,  as  in 
the  present  case,  to  cross  money  demands,  whether  in  suit  or 
not,  or  where,  in  any  case,  the  circumstances  are  such  that 
the  arbitrators  will  be  warranted  in  requiring  the  party  who, 
upon  the  whole,  appears  to  be  in  default,  to  pay  to  the  other 
a  gross  sum  of  money,  it  is  not  necessary,  nor  is  it  the  better 
practice,  for  the  award  to  show  upon  its  face  just  how  the 
result  was  reached, — or,  in  other  words,  how  each  item  of 
their  respective  demands  was  disposed  of.  It  is  sufficient  if 
the  award  is  responsive  to,  and  is  fairly  embraced  within,  the 
submission.  The  awarding  of  a  gross  sum  of  money  in  such 
case  will  be  presumed  to  be  a  complete  adjustment  of  all 
matters  of  difference  embraced  in  the  submission,  and  this 
view  is  well  sustained  by  authority.  Weed  v.  Ellis,  3  Caines, 
253;  Baspole's  case,  8  Co.  97b;  Walmough  v.  Holgate,  2  Vent. 
221 ;  Patton  v.  Baird,  7  Irecl.  (N.  C.)  Eq.  255 ;  Blossom  v. 
Van  Amringe,  63  N.  C.  65. 

The  claim  that  the  arbitrators  considered  and  passed  upon 
the  matters  involved  in  Cope's  suit  against  Emery,  and  not 
upon  those  involved  in  the  latter's  suit  against  Cope,  is 
wholly  unwarranted  by  anything  appearing  on  the  face  of 
the  award,  or  other  papers  in  the  cause.  The  award  makes 
no  special  reference  to  either  of  the  cases,  and  so  far  as  any- 
thing appears  on  the  face  of  it,  there  is  just  as  much  to  show 
one  was  considered  as  the  other.  The  presumption  is  that 
the  matters  in  controversy  in  both  suits  were  considered  and 
fully  determined  by  the  arbitrators,   as  expressed  in  their 
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award,   and,    as  before    shown,   this    fact   having  been  put 

directly  in  issue  by  the  pleadings,  it  must  be  regarded  as 

conclusively  settled  against  the  appellant. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Peter  J.  Clevinger  et  al. 

v. 

Timothy  Ross  et  al. 

Filed  at  Springfield  March  26,  1884. 

1.  Sale  undee  teust  deed — of  the  notice — after  promise  to  make  de- 
mand before  sale.  Where  the  agent  of  the  legal  holder  of  a  note  secured 
by  deed  of  trust  containing  a  power  of  sale,  and  also  agent  of  the  trustee, 
promised  the  owner  of  the  land,  upon  whom  rested  the  duty  to  pay  the  note, 
after  its  maturity,  that  it  need  not  then  be  paid  until  demand  thereafter  was 
made,  and  that  such  owner  should  have  personal  notice  when  payment  should 
be  required,  and  the  trustee,  without  any  personal  notice  or  demand  of  pay- 
ment, at  the  request  of  the  holder  of  the  note,  advertised  the  property  for 
sale  in  a  newspaper  published  in  a  remote  part  of  the  county,  having  but  a 
limited  circulation  outside  of  the  township  where  it  was  published,  and  a 
sale  was  made  by  the  trustee  of  the  land  to  a  son  of  the  legal  holder  of  the 
note,  and  a  brother  of  the  trustee,  it  was  held,  that  the  sale  was  invalid,  and 
was  properly  set  aside  at  the  costs  of  the  defendants. 

2.  In  such  a  case,  after  having  lulled  the  party  who  was  to  pay  the  note 
into  security,  the  holder  of  the  note  could  not,  in  violation  of  his  promise, 
proceed  to  have  the  mortgaged  property  sold  without  personal  notice;  and 
the  pretended  notice  by  publication  was  a  sheer  mockery,  and  was  in  fact  no 
notice,  the  publication  being  so  made  as  to  avoid  giving  notice. 

3.  Same — setting  aside  sale  on  terms — whether  redemption  will  be  re- 
quired. On  bill  filed  to  set  aside  a  trustee's  sale  of  land  under  a  power  in  a 
trust  deed,  on  the  ground  of  its  having  been  fraudulently  made,  in  violation 
of  an  express  promise,  and  for  want  of  proper  notice,  there  is  no  error  in 
not  requiring  the  complainant  to  pay  the  money  necessary  to  redeem  from 
the  trust  deed,  where  no  cross-bill  is  filed  by  the  creditor. 

4.  Notice — by  possession  of  land.  The  possession  of  mortgaged  prem- 
ises is  notice  of  the  occupant's  equities  to  a  person  purchasing  the  same  at  a 
trustee's  sale  under  a  power  of  sale,  and  such  purchaser  takes  subject  to 
whatever  equitable  rights  the  party  in  possession  may  have  to  avoid  the  sale. 
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Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Gere  &  Beardsley,  for  the  plaintiffs  in  error: 

Where  a  sale  is  made  in  accordance  with  the  requirements 
of  a  trust  deed,  the  conveyance  of  the  trustee  to  the  purchaser 
is  good,  unless  the  sale  is  fraudulently  or  unfairly  made. 
Bloom  v.  Renssalaer,  15  111.  507;    Heath  v.  Hall,  60  id.  344. 

This  sale  is  attacked  upon  the  ground  of  fraud  and  collu- 
sion. The  burden  of  proof  is  upon  the  parties  making  the 
charge  to  prove  it.  Brush  v.  Sherman,  80  111.  160;  Dempster 
v.  West,  69  id.  613. 

The  charge  is,  a  fraudulent  conspiracy  to  deprive  complain- 
ant of  his  property  without  notice,  and  that  defendants,  to 
effect  this  purpose,  caused  the  notice  of  sale  to  be  published  in 
the  "Home  Enterprise."  There  is  no  proof  as  to  conspiracy, 
and  the  circulation  of  the  paper  was  shown  to  be  over  five 
hundred.  It  does  not  appear  that  there  is  any  other  paper 
published  in  the  county  which  has  a  larger  circulation,  nor 
that  there  is  any  other  paper  published  in  the  county.  No 
personal  notice  was  necessary.  It  was  waived  in  the  trust 
deed.  Princeton  Loan  and  Trust  Co.  v.  Munson,  60  111.  371  ; 
Jones  on  Mortgages,  sec.  1821. 

In  fact,  no  notice  at  all  would  be  necessary,  unless  required 
by  statute,  or  by  the  trust  deed  itself.  Davey  v.  Durant, 
1  DeG.  &  J.  535 ;  Jones  on  Mortgages,  sec.  1821. 

No  particular  newspaper  being  designated,  the  trustee  or 
mortgagee  may  select  any  suitable  medium  for  publication, 
at  his  discretion,  observing  the  general  requirements  of  the 
trust,  that  he  act  in  fairness  and  in  good  faith.  It  is  not 
requisite  that  he  should  select  the  paper  of  the  largest  circu- 
lation, or  of  any  particular  class  or  character.  A  publication 
in  a  law  and  advertising  journal  of  limited  circulation  has 
been  held  to  be  proper.  Jones  on  Mortgages,  sec.  1835  ;  Kel- 
logg v.  Carrico,  47  Mo.  157;  Benkendorf  v.  Vincens,  52  id.  441. 
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There  was  no  extension  of  time  made.  There  was  no  writ- 
ing made,  nor  any  subsequent  payment  of  interest  offered  or 
accepted.  The  conversation  had  was  not  sufficient  to  make 
a  binding  contract.  Yates  v.  Hackenthal,  57  111.  534;  Jones 
on  Mortgages,  sec.  1825. 

There  is  no  evidence  that  Charles  H.  Clevinger  was  not  a 
bona  fide  purchaser,  and  as  such  he  has  acquired  a  valid 
title.  Jones  on  Mortgages,  sec.  189S;  Hamilton  v.  Lubuke, 
51  111.  415;  Jackson  v.  Henry,  10  Johns.  185. 

The  court  erred  in  setting  aside  the  sale  without  ordering 
payment  to  be  made.  The  party,  to  have  such  sale  set  aside, 
must  tender  or  offer  to  pay  the  amount  justly  clue.  Saunders 
v.  Frost,  5  Pick.  259  ;  Bank  of  South  Carolina  v.  Rose,  1  Strobh. 
Eq.  257;  Hooper  v.  Bailey,  28  Miss.  328. 

Mr.  E.  L.  Sweet,  for  the  defendants  in  error: 
The  acts  and  promises  of  the  cestui  que  trust  were  such  as 
to  beguile  an  ordinary  man  into  a  sense  of  security,  and  to 
believe  that  the  power  of  sale  would  not  be  exercised  without 
giving  him  a  further  opportunity  to  pay.  The  trustee  was 
the  trustee  of  both  parties,  and  it  was  as  much  his  duty  to 
take  care  of  the  residuary  interest  of  the  estate  as  to  make 
the  debt.  The  immediate  purchaser  at  such  a  sale  must 
take  notice.  Cassell  v.  Ross,  33  111.  244;  Reeves  v.  Allen, 
5  Gilm.  236. 

In  this  case  there  was  an  evident  attempt  to  fulfill  the 
letter  without  observing  the  spirit  of  the  contract  as  to  giving 
notice  of  the  sale.  The  paper  selected  had  comparatively  no 
circulation  in  the  town  where  the  parties  resided  and  the 
land  was.     Meacham  v.  Steele,  93  111.  135. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  case  differs  in  no  essential  feature  from  Webber  v. 
Curtiss  et  al.  104  111.  309.  Briefly,  the  case  made  is  this : 
A  trust  deed  is  executed  to  secure  the  payment  of  a  promis- 
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sory  note,  with  a  proviso  that  in  default  of  payment  at  the 
maturity  of  the  note,  on  application  of  the  legal  holder  of 
the  note,  the  trustee  shall  sell  the  premises  described  in  the 
deed,  after  having  given  thirty  days'  previous  notice  of  the 
time  and  place  of  sale  by  publication  in  any  of  the  weekly 
newspapers  published  hrthe  English  language  in  Champaign 
county,  etc.  After  the  maturity  of  the  note  the  agent  of  the 
legal  holder  thereof,  and  also  of  the  trustee,  promises  the 
party  then  owning  the  land,  and  upon  whom  the  burden  of 
paying  the  note  rests,^that  the  note  need  not  be  paid  when 
due,  but  shall  remain  unpaid  until  demand  thereafter  shall 
be  made  for  that  purpose,  and  that  such  party  shall  have 
personal  notice  when  payment  will  be  required  thereafter. 
Then  after  so  promising,  by  such  agent,  the  legal  holder  of  the 
note  requests  the  trustee  to  proceed  to  sell,  and  he  thereupon 
advertises  the  sale  in  a  newspaper  published  in  as  remote 
a  pa,rt  of  the  county  from  where  the  land  lies  as  is  possible, 
which  has  no  circulation  in  that  township,  and  but  a  limited 
one  in  any  part  of  the  county  outside  of  the  township  in 
which  it  is  published.  The  sale  is  made  pursuant  to  such 
publication,  without  any  actual  notice  to  the  party  upon 
whom  the  burden  of  paying  rests,  and  a  deed  is  executed  to 
the  purchaser,  who  is  a  son  of  the  legal  holder  of  the  note, 
and  a  brother  of  the  trustee.  Meanwhile,  the  party  upon 
whom  rests  the  burden  of  paying,  was  in  the  actual  posses- 
sion of  the  property,  claiming  that  under  the  promise  made 
by  the  agent  of  the  legal  holder  of  the  note,  and  of  the  trus- 
tee, he  was  entitled  to  personal  notice  before  there  could  be 
any  valid  sale. 

We  think  it  clear  the  sale  was  invalid.  The  trustee  was 
not  caused  to  proceed  promptly  to  sell  upon  default,  and  the 
legal  owner  of  the  note  could  not  be  allowed  to  have  a  sale, 
after  having  promised  not  to  do  so  without  personal  notice, 
upon  a  secret  publication.  This  would  be  allowing  parties 
to  make  profit  from  their  own  falsehoods  and  faithlessness. 
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This  pretended  notice  is  a  sheer  mockery.  It  is  not  a  notice. 
It  is  a  publication  so  made  as  to  avoid  giving  notice.  The 
court  very  properly  set  the  sale  aside,  and  since  those  con- 
demned to  the  payment  of  costs  were  all  in  the  wrong  we 
perceive  no  error  in  that  regard. 

There  was  no  cross-bill  filed  by  Charles  Clevinger,  and 
hence  there  was  no  error  in  not  decreeing  in  his  favor  for  re- 
demption money.  Charles  Clevinger  is  not  an  innocent  pur- 
chaser without  notice.  The  possession  of  the  defendants  in 
error  was  enough  to  require  him  to  ascertain  the  extent  of 
their  rights  before  purchasing. 

The  decree  is  affirmed. 

Decree  affirmed. 


John  M.  Pestel  et  al. 

v. 

Thomas  J.  Primm. 

Filed  at  Springfield  March  26,  1884. 

1.  Bill  of  keview — or  cross-bill  in  the  nature  of  a  bill  of  review — 
limitation.  On  a  bill  filed  by  the  purchaser  of  land  at  a  master's  sale  on 
foreclosure  of  a  mortgage,  against  the  heirs  of  the  mortgagor,  alleging  the 
foreclosure  and  sale,  and  the  execution  and  delivery  to  him  of  the  master's 
deed,  and  its  loss  or  destruction  without  having  been  recorded,  and  praying 
that  the  master  be  directed  to  make  him  a  new  deed  in  lieu  of  the  lost  one, 
the  heirs,  more  than  five  years  after  the  youngest  became  of  age,  filed  a  cross- 
bill, in  the  nature  of  a  bill  of  review,  seeking  to  impeach  the  former  decree 
for  errors  and  irregularities,  and  to  set  aside  the  sale,  and  for  an  account  of 
the  rents  and  profits,  such  purchaser  having  entered  into  possession  under 
his  lost  deed,  and  the  purchaser  in  his  answer  set  up  and  relied  on  the  limi- 
tation of  five  years  as  a  bar  to  the  relief  sought  by  the  cross-bill.  On  the 
hearing,  the  court  granted  the  relief  sought  in  the  original  bill,  and  dismissed 
the  cross-bill:     Held,  that  there  was  no  error  in  dismissing  the  cross -bill. 

2.  A  bill  of  review  for  errors  apparent  on  the  face  of  the  record  in  a  chan- 
cery suit,  must  be  filed  within  the  time  allowed  for  a  writ  of  error,  and  is  not 
allowed  after  that  time  has  elapsed;  and  this  rule  applies  to  a  cross-bill  in 
the  nature  of  a  bill  of  review,  to  impeach  a  decree. 

23—109  III. 
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3.  Bill  to  restore  lost  deed — its  scope  and  effect  as  to  decree 
under  which  the  original  deed  was  made.  On  a  bill  seeking  a  decree  for 
a  new  deed  in  place  of  a  former  one  made  by  a  master  in  chancery  under  a 
decree  of  foreclosure,  which  is  lost,  the  validity  of  the  decree  under  which 
the  sale  and  deed  were  made  is  not  involved,  and  it  can  not  be  assailed  for 
errors  and  irregularities.  On  a  bill  to  carry  a  former  decree  into  execution, 
the  rule  might  be  otherwise,  and  the  court  might  look  into  the  original  case 
to  see  if  the  former  decree  was  equitable  and  just. 

4.  A  decree  directing  the  master  in  chancery  to  make  a  deed  for  premises 
bought  under  a  former  decree,  which  has  been  lost  without  being  recorded, 
confers  no  title  on  the  purchaser  at  the  sale,  nor  does  it  cut  off  any  title  of 
the  former  owners  of  the  land.  Such  a  decree  leaves  the  parties  in  the  same 
position  they  would  have  occupied  in  regard  to  the  title  to  the  land  if  the 
original  deed  had  never  been  lost  or  destroyed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Menard  county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  N.  W.  Branson,  and  Mr.  K.  N.  Stevens,  for  the  plain- 
tiffs in  error : 

The  original  decree  of  foreclosure,  and  the  proceedings 
under  the  same,  should  have  been  set  aside  for  want  of 
proper  service,  and  because  the  decree  was  erroneous,  being 
based  on  a  mortgage  given  to  secure  a  void  note. 

Primm  had  no  vendor's  lien.  A  vendor's  lien,  not  reserved 
in  the  deed  of  conveyance,  is  not  assignable,  and  the  assignee 
of  a  note  given  for  the  purchase  money  of  land  can  not  en- 
force the  lien  of  the  vendor.  Elder  v.  Jones,  85  111.  384; 
Bonnell  v.  Holt,  89  id.  71 ;  Small  v.  Stagg,  95  id.  39 ;  Day- 
huff  v.  Dayhnff,  81  id.  499;   MarJwe  v.  Andras,  67  id.  34. 

How,  then,  can  defendant  in  error  assert  rights  in  this 
case,  based  upon  void  instruments?  The  notes  and  mort- 
gage being  void,  how  could  he  acquire  any  rights  by  his 
decree  of  foreclosure  ? 

The  laches  of  defendant  in  error  should  bar  him.  He  claims 
to  have  been  entitled  to  a  deed  in  1860,  and  this  bill  was  not 
filed  until  1881.     Schrader  v.  Peach,  77  111.  615. 
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The  cross-bill  became  a  part  of  the  original  suit,  and  was 
filed  in  time.     Fleece  v.  Russell,  13  111.  31. 

As  defendant  in  error  bases,  and  of  necessity  must  base, 
his  claim  for  relief  upon  the  foreclosure  proceedings,  thus  the 
validity  and  regularity  of  those  proceedings  become  an  issue 
in  the  case.  If  defendant  in  error  fails  to  show  that  those 
proceedings  are  valid  and  binding  on  us,  we  can  avail  our- 
selves of  such  failure  by  our  answer,  without  a  cross-bill. 

Mr.  S.  H.  Blane,  and  Mr.  T.  W.  McNeeley,  for  the  de- 
fendant in  error : 

The  regularity  of  the  proceedings  in  the  foreclosure  suit 
was  not  a  proper  question  before  the  court  in  this  case,  which 
is  brought  solely  for  the  purpose  of  having  a  new  deed  made 
for  one  that  has  been  lost. 

Decrees  may  be  reversed  on  writ  of  error,  or  corrected  by 
a  bill  of  review,  within  five  years  after  they  are  rendered,  or 
in  case  of  legal  disability,  within  five  years  after  its  removal. 
Dolton  v.  Erb  et  al.  53  111.  289. 

The  period  of  limitation  had  run  against  the  filing  of  a 
bill  of  review  before  this  suit  was  brought ;  but  it  is  urged 
that  even  if  plaintiffs  in  error  could  not  file  an  original  bill 
to  review  the  decree  of  1859,  yet  they  can  do  so  by  cross-bill 
in  this  case, — citing  Fleece  v.  Russell,  13  111.  31. 

Defendant  bought  the  land  in  1859,  received  a  master's 
deed,  and  took  possession  in  1860,  and  has  ever  since  held 
the  property  adversely.  Such  possession  alone  is  a  bar  to 
the  relief  sought  in  the  cross-bill.  Hodgen  v.  Henrichsen, 
85  111.  259;  Weber  v.  Anderson,  73  111.  439;  Kerr  et  al.  v. 
Mitt,  75  id.  51. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

In  1850,  Abner  B.  Hall,  being  the  owner  of  a  certain  tract 
of  land  in  Menard  county,  consisting  of  forty  acres,  sold  and 
conveyed  the  same  to  Johanna  Pestel.     A  portion  of  the  pur- 
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chase  money  ($100)  was  paid  down,  and  notes  and  a  mort- 
gage given  for  the  balance,  which  was  $200.  In  1853,  Hall 
sold  and  assigned  the  notes  and  mortgage  to  Thomas  J. 
Primm.  In  1856  or  1857  Johanna  Pestel  died,  leaving  cer- 
tain minor  children  as  her  heirs.  In  November,  1857,  the 
notes  and  mortgage  remaining  unpaid,  Primm  instituted  pro- 
ceedings in  the  circuit  court  of  Menard  county,  against  the 
children  and  heirs  at  law  of  the  mortgagor,  to  foreclose  the 
mortgage,  which  resulted  in  a  decree  directing  the  mortgaged 
premises  to  be  sold  in  payment  of  the  mortgage  indebtedness. 
On  the  2d  day  of  July,  1859,  the  master  in  chancery  of  Me- 
nard county  sold  the  premises,  under  the  decree,  to  the  com- 
plainant, Primm,  for  the  sum  of  $212.30, — the  amount  of  the 
decree  and  costs  of  foreclosure.  The  master  executed  to  the 
purchaser  a  certificate  of  purchase,  a  duplicate  of  which  was 
duly  recorded,  and  reported  the  sale  to  the  court,  which  was 
approved  by  the  court.  No  redemption  was  made  from  the 
sale,  and  in  the  latter  part  of  1860,  Primm,  the  purchaser, 
entered  into  the  possession  of  the  premises,  and  from  that 
time  to  the  present  he  has  held  the  possession  of  the  prop- 
erty, paid  the  taxes,  and  received  the  rents  and  profits,  claim- 
ing to  own  the  property  under  the  master's  sale. 

In  1881,  Thomas  J.  Primm  filed  a  bill  in  equity  in  the 
circuit  court  of  Menard  county,  in  which  he  sets  up,  in  sub- 
stance, the  facts  above  stated,  and  prays  for  a  decree  for  a 
deed  for  the  premises  which  he  purchased  under  the  decree 
of  foreclosure.  The  heirs  of  Johanna  Pestel  were  made  de- 
fendants to  the  bill,  and  in  the  answer  they  admit  that  com- 
plainant, in  1857,  began  proceedings  to  foreclose  said  so-called 
mortgage,  which  resulted  in  what  purported  to  be  a  decree  of 
sale  of  said  first  described  premises,  to  which  said  husband 
and  heirs  of  said  Johanna  Pestel  were  made  defendants,  but 
deny  that  said  husband  and  heirs,  or  either  of  them,  were 
duly  and  legally  summoned,  but,  on  the  contrary,  aver  that 
the  court  never  obtained  jurisdiction  of  the  persons  of  any  of 
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the  defendants  in  that  suit,  by  service  of  process,  entry  of 
appearance,  or  otherwise,  and  aver  that  for  this,  and  other 
reasons  hereinafter  appearing,  the  proceedings,  decree  and 
sale  in  said  suit  were  irregular,  erroneous  and  void,  and  that 
if  such  sale  was  made,  the  complainant  acquired  thereby  no 
legal  or  equitable  interest  in  said  premises.  The  answer  also 
denies  that  the  master  in  chancery  made  and  delivered  to 
complainant  a  certificate  of  purchase  for  said  premises ;  de- 
nies that  complainant  ever  lost  or  misplaced  a  certificate  of 
sale  for  said  premises,  because  he  never  had  one;  denies 
that  complainant  was  ever  entitled  to  a  deed  from  the  mas- 
ter ;  denies  that  he  ever  lost  or  misplaced  such  a  deed,  and 
denies  that  he  ever  received  one.  The  answer  further  admits 
that  complainant  has  been  in  possession  of  such  premises 
ever  since  the  latter  part  of  1860,  during  all  of  which  time 
he  has  had  the  full  use  and  enjoyment  of  said  premises,  and 
has  received  the  rents  and  profits  thereof;  avers  that  the 
value  of  the  use  and  occupation  of  the  premises  during  that 
period  has  averaged  $200  per  annum,  and  that  complainant 
has  received  from  his  tenants,  for  the  use  of  said  premises, 
the  sum  of  $3000  since  1860. 

The  defendants  also  filed  a  cross-bill.  The  cross-bill  makes 
Primm  defendant ;  waives  answer  under  oath  ;  prays  that  the 
decree  entered  in  the  foreclosure  case,  in  April,  1859,  be 
reviewed,  reversed  and  set  aside ;  that  the  master's  sale  to 
Primm  be  set  aside ;  that  said  so-called  mortgage  and  notes, 
and  all  proceedings,  and  the  decree  in  said  foreclosure  suit, 
be  declared  to  be  invalid,  null  and  void,  and  that  the  mortgage 
and  notes  be  canceled;  that  Primm  be  required  to  account 
to  complainants  in  the  cross-bill  for  the  rents  and  profits, 
and  the  value  of  the  use  and  occupation,  of  said  premises 
while  in  his  possession;  that  in  case  the  court  holds  said 
mortgage  and  notes  not  to  be  void,  complainants  in  the 
cross-bill  be  let  in  to  redeem,  and  in  such  case,  that  an  ac- 
count be  taken  of  the  amount  of  said  notes,  and  of  the  rents 
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and  profits  of  said  premises  while  in  Primm's  possession; 
that  the  rents  and  profits,  or  value  of  use  and  occupation, 
of  said  land,  be  applied,  as  the  same  accrued,  towards  the 
liquidation  of  said  notes,  and  that  Primm  be  required  to  pay 
complainants  in  the  cross-bill  the  amount  of  such  rents,  and 
value  of  such  use  and  occupation,  remaining  after  paying 
said  notes,  and  that  he  be  required  to  pay  interest  thereon, 
and  to  enter  said  mortgage  satisfied  of  record,  and  to  surren- 
der and  deliver  up  possession  of  said  premises  to  complain- 
ants in  the  cross-bill ;  and  general  prayer  for  relief. 

The  complainant  put  in  an  answer  to  the  cross-bill,  and 
replication  having  been  filed,  the  cause  proceeded  to  a  hear- 
ing on  the  pleadings  and  evidence,  and  the  court,  in  its  decree, 
found  that  the  land  in  controversy  was  sold  by  the  master  in 
chancery,  on  July  2,  1859,  under  decree  of  court,  to  Thomas 
J.  Primm,  who  received  a  certificate  of  purchase  therefor; 
that  the  premises  were  not  redeemed,  and  the  master  in 
chancery  executed  and  delivered  to  Primm  a  deed  therefor ; 
that  the  deed  was  not  recorded,  and  was  accidentally  lost  or 
misplaced,  and  can  not  be  found ;  that  Primm  has  been  in 
possession  ever  since  the  latter  part  of  1850,  as  owner,  by 
purchase,  and  has  paid  all  the  taxes  thereon.  The  court 
ordered  that  the  master  in  chancery  execute  a  deed  to  said 
Primm,  conveying  said  premises  to  him,  and  that  the  cross- 
bill be  dismissed. 

In  the  decree  of  foreclosure  under  which  the  property  was 
sold,  the  court  found,  as  appears  from  a  recital  therein,  that 
the  defendants  were  duly  and  legally  served  with  process 
more  than  ten  days  before  the  first  day  of  the  term  of  court. 
But  it  is,  however,  contended  by  the  plaintiffs  in  error,  that 
in  this  proceeding  they  are  not  barred  or  concluded  by  the 
recitals  of  service  contained  in  the  decree,  but  they  have 
the  right  to  contradict  this  finding  of  the  court,  and  show  by 
the  summons  and  return  thereon,  which  are  a  part  of  the 
same  record,  that  the  defendants  were  not  duly  and  legally 
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served  with  process,  and  hence  the  decree  rendered  by  the 
court  was  void.  We  shall  not  stop  in  this  case  to  determine 
whether  the  finding  of  service  recited  in  the  decree  was  shaken 
or  overcome  by  the  summons,  and  returns  thereon,  as  we  do 
not  understand  that  question  is  properly  involved  in  the  de- 
termination of  this  case. 

As  before  observed,  the  court  dismissed  the  cross-bill,  and 
ordered  the  master  in  chancery  to  execute  a  deed  in  lieu  of 
one  previously  made,  which  was  lost.  It  is  claimed  by 
plaintiffs  in  error  that  the  court  erred  in  dismissing  the 
cross-bill,  and  also  in  directing  the  master  in  chancery  to 
make  a  deed  to  Primm.  It  will  be  observed  that  the  cross- 
bill was  a  bill  in  the  nature  of  a  bill  of  review,  and  unless 
the  plaintiffs  in  error  were  entitled  to  maintain  an  original 
bill  to  review  the  decree  of  the  circuit  court  rendered  on  the 
foreclosure  of  the  mortgage,  then  they  could  not  maintain 
the  cross-bill,  and  it  was  properly  dismissed.  In  the  answer 
to  the  cross-bill  the  complainant  sets  up  that  the  right  of 
plaintiffs  in  error  to  review  the  decree  was  barred  by  the 
Statute  of  Limitations,  and  avers  that  any  supposed  right  to 
review  the  decree  accrued  more  than  five  years  before  the 
cross-bill  was  filed.  It  appears  that  plaintiffs  in  error,  at 
the  time  the  decree  of  foreclosure  was  rendered,  were  minors, 
and  under  the  statute  they  were  entitled  to  prosecute  a  writ 
of  error  at  any  time  within  five  years  next  after  they  became 
of  age.  The  youngest  one  of  the  plaintiffs  in  error,  Hannah 
Buchanan,  was  born  in  January,  1857,  and  hence  was  of  age 
in  January,  1875,  and  the  five  years  to  prosecute  a  writ  of 
error  after  she  became  of  age  expired  in  January,  1880.  The 
bill  in  this  case  was  filed  October  3,  1881,  and  the  cross-bill 
was  filed  November  26,  1881.  Under  these  facts  it  is  plain 
that  plaintiffs  in  error  could  not,  under  the  statute,  maintain  a 
writ  of  error  to  reverse  the  decree  rendered  in  the  foreclosure 
case,  as  the  Statute  of  Limitations  barred  the  prosecution  of  a 
suit  of  that  character  after  January,  1880,  more  than  a  year 
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before  the  bill  was  filed.  In  Bolton  v.  Erb,  53  111.  289,  it 
was  held  that  a  bill  of  review  for  errors  apparent  on  the  face 
of  the  record  must  be  brought  within  the  time  allowed  for  a 
writ  of  error.  This  case  is  conclusive  of  the  question,  and 
renders  further  discussion  unnecessary.  If  the  plaintiffs  in 
error  were  not  satisfied  with  the  decree,  and  intended  to  sue 
out  a  writ  of  error  to  reverse  it,  or  intended  to  file  a  bill  in 
the  nature  of  a  bill  of  review  to  impeach  the  decree,  they 
were  bound  to  proceed  within  five  years  after  they  became  of 
age.  This  they  failed  to  do,  and  the  cross-bill  filed  for  that 
purpose  stands  in  the  same  position  as  an  original  bill  would 
if  it  had  been  filed,  and  was  barred  by  the  Statute  of  Limita- 
tions. The  court,  therefore,  did  not  err  in  the  decree  dis- 
missing the  cross-bill. 

The  only  remaining  inquiry  is,  whether  the  court  erred  in 
rendering  a  decree  requiring  the  master  to  make  a  deed  in 
the  place  of  a  deed  previously  made  and  lost.  We  do  not 
understand  that  the  validity  of  the  decree  of  foreclosure  under 
which  the  land  was  sold  is  involved  in  this  proceeding.  No 
relief  is  asked  under  the  decree  of  foreclosure,  or  under  or  by 
virtue  of  the  certificate  of  purchase  executed  when  the  land 
was  sold.  If  this  was  a  bill  to  carry  a  former  decree  into 
execution,  it  might  then  be  proper  to  look  into  the  original 
case  in  which  the  decree  was  rendered,  and  see  if  the  former 
decree  was  equitable  and  just,  and  if  it  was  not,  refuse  to 
enforce  it,  as  held  in  Wadhams  v.  Gay,  73  111.  415.  But  such 
is  not  this  case.  The  bill  in  this  case,  when  properly  exam- 
ined and  understood,  is  a  bill  to  restore  a  deed  which  has 
been  lost  or  destroyed,  and  nothing  more.  The  claim  of  the 
complainant  is,  that  the  master  in  chancery  executed  to  him 
a  deed  for  the  land  sold  under  the  decree  of  foreclosure,  and 
that  the  deed  was  never  recorded,  and  has  been  lost,  and  the 
court  is  called  upon  to  render  a  decree  requiring  the  master 
in  chancery  to  make  another  deed  in  the  place  of  the  one 
previously  made  and  lost.     It  is  true  that  the  bill  sets  out  a 


1884.]  Pestel  et  al.  v.  Primm.  361 

Opinion  of  the  Court. 

history  of  the  transaction, — a  sale  of  the  land  to  the  mort- 
gagor, a  failure  to  pay  the  mortgage  debt,  the  foreclosure  of 
the  mortgage,  the  sale  under  the  decree, — but  no  relief  what- 
ever is  claimed  upon  those  allegations.  These  averments  of 
the  bill  may  be  regarded  as  a  mere  history  of  the  transaction, 
or  as  inducement  to  the  relief  sought  in  the  bill.  The  decree 
which  was  rendered  by  the  court  confers  no  title  on  the  com- 
plainant, nor  does  it  cut  off  any  title  in  and  to  the  property 
possessed  by  the  plaintiffs  in  error,  but  the  court  found  from 
the  evidence,  and  the  testimony  fully  warrants  the  finding, 
that  the  complainant  had  obtained  a  deed  from  the  master 
in  chancery  on  a  sale  of  the  land  under  a  decree  of  the  court, 
and  that  such  deed  was  lost.  Upon  such  testimony  the  court 
decreed  that  the  master  execute  to  the  complainant  another 
deed  in  the  place  of  the  one  lost.  The  decree  merely  restores 
the  deed,  and  leaves  the  parties  in  the  same  position  they 
would  have  occupied  in  regard  to  the  title  to  the  land  if  the 
original  deed  made  by  the  master  had  never  been  lost  or  de- 
stroyed. 

It  is  also  urged  that  the  notes  and  mortgage  were  invalid, 
and  no  decree  of  foreclosure  could  be  rendered  upon  them. 
It  may  be  that  the  decree  of  foreclosure  was  erroneous,  and 
might  have  been  reversed  on  appeal  or  writ  of  error;  but 
mere  error  will  not  vitiate  a  judgment  or  decree  when  called 
in  question  collaterally,  as  here.  Mere  errors  in  a  decree  or 
judgment  can  only  be  availed  of  in  a  direct  proceeding. 

After  a  careful  consideration  of  the  whole  record,  we  are 
satisfied  that  the  decree  of  the  circuit  court  was  correct,  and 
it  will  be  affirmed. 

Decree  affirmed. 
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Geoege  W.  Handly 

v. 

Edward  B.  Munsell  et  al. 

Filed  at  Springfield  March  26, 1884. 

1.  Moetgages — purchaser  of  equity  of  redemption— of  his  rights  as 
against  the  mortgagee.  On  bill  to  foreclose  a  mortgage,  against  the  mort- 
gagor and  another  who  claimed  to  have  purchased  of  the  mortgagor,  the 
latter  filed  a  cross-bill  against  the  mortgagee,  setting  up  his  purchase,  pos- 
session, and  payment  of  the  purchase  money,  and  the  refusal  of  the  mort- 
gagee to  convey  the  premises,  and  praying  that  he  be  compelled  to  make  the 
conveyance,  and  that  he,  the  purchaser,  be  allowed  to  pay  the  mortgage  debt, 
and  have  the  mortgage  assigned  to  him  by  the  mortgagee.  The  cross-bill 
did  not  state  that  the  mortgagee  ever  refused  to  accept  the  amount  due  under 
the  mortgage,  and  release  the  mortgage:  Held,  that  as  to  the  mortgagee,  a 
demurrer  was  properly  sustained  as  to  the  cross-bill,  he  being  under  no  obli- 
gation to  assign  the  mortgage. 

2.  In  such  case  the  complainant  in  the  cross-bill  could  have  no  standing 
in  court,  unless  he  brought  into  court  the  amount  due  the  complainant  in 
the  original  bill.  If  that  had  been  done,  and  no  relief  had  been  asked  except 
as  to  his  co-defendant,  it  might  be  that  the  court  would  have  kept  the  mort- 
gage and  the  debt  thereby  secured,  alive,  for  his  protection,  until  he  could 
have  litigated  the  matter  in  contention  between  himself  and  his  co-defendant. 
In  this  case  the  decree  dismissing  the  cross-bill  was  modified  so  as  to  make 
the  dismissal  without  prejudice,  at  the  costs  of  the  complainant  in  the  cross- 
bill. 

3.  The  most  that  a  purchaser  of  a  mortgagor's  equity  of  redemption  can 
require  of  the  mortgagee  is,  that  he  accept  the  amount  due  on  the  mortgage, 
and  release  it  of  record.  The  mortgagee  is  not  bound  to  accept  what  is  due 
him,  and  assign  his  notes  and  mortgage  to  the  person  offering  to  pay  him. 

4.  A  mortgagee  seeking  to  foreclose  his  mortgage,  having  no  interest  as 
to  litigation  between  the  defendants,  on  cross-bill  by  one  of  them  for  the 
specific  performance  of  an  alleged  contract  for  the  sale  of  the  equity  of  re- 
demption, will  not  be  compelled  to  wait  for  the  sum  due  him  until  such  other 
litigation  is  decided. 

5.  A  purchaser  of  a  mortgagor's  equity  of  redemption  loses  no  right  by  a 
decree  foreclosing  the  mortgage,  as,  under  the  statute,  he  may  redeem  the 
property  from  the  mortgage  after  sale  thereof,  as  well  as  before. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county ;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding. 
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The  original  bill  in  this  case  was  brought  by  Edward  B. 
Munsell,  to  foreclose  a  mortgage  made  by  John  Morton  and 
Asher  Morton,  to  secure  their  indebtedness  to  complainant. 
To  the  bill  to  foreclose,  the  mortgagors  and  George  W.  Handly 
were  made  defendants.  Neither  of  the  mortgagors  made  any 
answer  to  the  original  bill,  but  Handly  answered  the  bill,  and 
admitted  all  the  allegations  it  contained,  except  that  the  prem- 
ises were  meagre  security  for  the  indebtedness.  After  filing 
his  answer,  Handly  filed  a  cross-bill,  in  which  he  alleges  that 
since  the  making  of  the  mortgage  to  complainant,  viz :  on 
the  1st  day  of  January,  1875,  John  Morton  sold  his  interest 
in  the  mortgaged  premises  to  Asher  Morton,  and  that  after- 
wards, on  the  1st  day  of  September,  1875,  Asher  Morton, 
being  then  the  sole  owner  of  the  property  embraced  in  the 
mortgage,  sold  it  to  complainant  in  the  cross-bill  for  the  sum 
of  $2000,  which  he  alleges  he  has  since  fully  paid,  and  has 
since  entered  into  possession  of  the  premises  and  made  valu- 
able and  lasting  improvements  thereon,  to  the  value  of  $1500  ; 
that  at  the  time  of  such  purchase,  John  and  Asher  Morton 
agreed  to  make  a  deed  conveying  the  premises  to  him  on  the 
full  payment  of  the  purchase  money,  and  also  agreed  to  pay 
and  discharge  the  Munsell  mortgage,  which  was  a  prior  and 
valid  lien  thereon,  and  that  they  have  failed,  and  now  refuse, 
to  make  such  conveyance,  and  to  pay  and  discharge  the 
mortgage  indebtedness.  Complainant  in  the  cross-bill  fur- 
ther represents  that  he  is  ready  and  willing,  and  has  at  all 
times  been  willing,  to  pay  Munsell  the  amount  of  the  notes 
secured  by  the  mortgage,  and  that  both  before  and  since  the 
commencement  of  the  suit  he  has  made  frequent  applications 
to  Munsell  to  be  allowed  to  pay  him  the  amount  of  money 
necessary  to  satisfy  such  mortgage,  offering  him  at  each  time 
the  whole  amount  of  principal  and  interest,  and  at  one  time 
offering  him  $100  in  addition  thereto,  but  that  Munsell  re- 
fused, and  still  refuses,  to  accept  the  money  in  payment  of 
the  amount  due  on  the  notes  and  mortgage,  or  any  part 
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thereof.  The  prayer  of  the  cross-bill  is,  that  complainant 
therein  may  be  allowed  to  pay  Munsell  the  amount  the  court 
shall  find  to  be  due  him  on  the  notes  and  mortgage,  and  may 
have  the  same  assigned  to  him.,  and  that  he  may  be  subro- 
gated to  the  rights  of  Munsell  in  such  notes  and  mortgage ; 
that  defendants  John  and  Asher  Morton  be  decreed  to  pay 
him  whatever  sum  he  shall  be  compelled  to  pay  to  satisfy 
the  notes  and  mortgage,  and  costs:  that  John  and  Asher 
Morton  may  be  decreed  to  convey  to  complainant  in  the 
cross-bill  whatever  interest  they  may  have  in  the  mortgaged 
premises,  and  for  such  other  and  further  relief  as  the  nature 
of  the  case  may  require.  Both  of  the  Mortons  and  Munsell 
were  made  defendants,  and  all  of  them  demurred  to  the  cross- 
bill. Munsell  demurred  separately,  but  the  Mortons  jointly. 
On  the  hearing  the  court  sustained  the  demurrers  to  the  cross- 
bill, and  dismissed  the  same,  and  then  entered  the  usual  de- 
cree of  foreclosure  in  favor  of  Munsell  on  his  original  bill. 
Handly  brings  the  case  to  this  court  on  error,  and  assigns  for 
error  the  decree  of  the  circuit  court  dismissing  his  cross-bill. 

Mr.  Eobert  L.  McKinlay,  for  the  plaintiff  in  error. 

Mr.  Edward  B.  Munsell,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

No  question  is  made  as  to  the  validity  of  the  mortgage 
sought  to  be  foreclosed  by  the  original  bill,  nor  as  to  com- 
plainant's rights  thereunder.  The  only  error  insisted  upon 
is  that  alleged  to  have  been  committed  by  the  court  in  the 
dismissal  of  the  cross-bill.  It  can  not  be  insisted,  with  any 
show  of  reason,  there  ought  to  have  been  any  decree  on  the 
cross-bill  against  Munsell.  The  prayer  of  the  cross-bill  as 
to  him  is,  that  complainant  be  allowed  to  pay  him  the  amount 
due  on  the  notes  and  mortgage,  and  have  the  same  assigned 
to  complainant  therein.     That,  Munsell  was  under  no  obliga- 
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tion  to  do,  and  the  court  could  not  rightfully  decree  that  he 
should  do  so.  The  utmost  that  complainant  in  the  cross-bill 
could  ask  Munsell  to  do,  would  be  to  accept  the  amount  due  on 
the  mortgage,  and  release  it  of  record.  That,  he  was  never 
asked  to  do.  It  is  nowhere  alleged  in  the  cross-bill  that 
Munsell  refused  to  accept  the  amount  due  on  the  notes, 
and  release  the  mortgage.  Nor  is  it  insisted  in  argument 
that  he  refused  to  release  the  mortgage  on  payment  of  the 
notes  secured.  There  can  be  no  question  that  Munsell's  de- 
murrer to  the  cross-bill  was  properly  sustained.  But  in  no 
event  could  complainant  in  the  cross-bill  have  any  standing 
in  court  unless  he  brought  in  the  amount  due  complainant 
in  the  original  bill.  That  was  done  in  Chicago  Artesian  Well 
Co.  v.  Connecticut  Mutual  Life  Ins.  Co.  57  111.  424,  and  it 
seems  to  have  been  on  that  ground  the  complainant  in  the 
cross-bill  was  permitted  to  litigate  the  equities  arising  between 
himself  and  his  co-defendants.  But  in  the  case  being  con- 
sidered, the  complainant  in  the  cross-bill  has  not  brought  the 
money  due  complainant  in  the  original  bill  into  court.  All 
that  he  has  asked  to  be  permitted  to  do  by  his  bill,  is  to  be 
allowed  to  pay  to  the  mortgagee  the  amount  the  court  shall 
find  to  be  due  to  him,  and  to  have  the  notes  and  mortgage 
assigned  to  him,  and  that  he  may  be  subrogated  to  the  rights 
of  the  mortgagee  in  the  notes  and  mortgage.  That  is  not 
sufficient.  Complainant  in  the  original  bill  has  not  now,  and 
never  had,  the  slightest  interest  in  the  litigation  between  the 
defendants  to  his  bill,  so  far  as  the  pleadings  disclose,  and 
certainly  the  law  will  not  require  him  to  wait  for  the  amount 
of  money  it  is  conceded  by  all  parties  to  be  due  to  him,  until 
their  controversy  can  be  adjudicated,  which  litigation  might 
continue  for  an  indefinite  period.  Had  complainant  brought 
the  money  into  court  for  complainant  in  the  original  bill, 
and  asked  no  relief  except  as  to  his  co-defendants,  it  might 
be  the  court  would  have  kept  the  mortgage,  and  the  indebt- 
edness secured  thereby,   alive,  for  his  protection,  until  he 
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could  have  litigated  the  matters  in  contention  between  him- 
self and  his  co-defendants.  That  he  did  not  do,  and  the 
relief  he  did  ask  was  properly  denied  on  the  cross-bill,  as  at 
present  framed. 

It  is  not  perceived  how  the  dismissal  of  the  cross-bill  can 
work  any  injury  to  the  complainant  therein.  The  utmost  he 
can  claim  is  the  right,  as  a  subsequent  purchaser,  to  redeem 
the  property  from  the  mortgage  indebtedness,  and  that,  under 
the  statute,  he  can  do  as  well  after  the  foreclosure  sale  as 
before.  It  would  have  been  proper, — and  no  doubt  the  court 
would  have  so  decreed  had  its  attention  been  called  to  this 
phase  of  the  case, — to  have  dismissed  the  cross-bill  without 
prejudice,  so  that  any  future  litigation  between  the  parties 
might  not  thereby  be  embarrassed.  That  will  be  done  now 
in  this  court ;  but  as  complainant  in  the  cross-bill  did  not  ask 
in  the  court  below  to  have  it  done,  the  modification  will  be 
made  at  his  costs. 

The  decree  of  the  circuit  court  will  be  modified  so  as  to 
dismiss  the  cross-bill  without  prejudice,  and  with  that  modi- 
fication the  decree  will  be  affirmed,  at  the  costs  of  plaintiff 

in  error-  Decree  affirmed. 


Nellie  Highland 

v. 
Jane  Highland. 

Filed  at  Springfield  March  26,  1884. 

1.  "Wills— necessity  of  witnesses.  The  day  before  the  death  of  a  person 
there  was  found  in  his  pocket  the  following  writing:  "To  my  dear  wife:  I 
want  you  to  have  all  my  effects— everything.  Tell  my  sister,  if  you  ever  hear 
from  her,  I  want  to  be  buried  in  Woodland  cemetery,  and  want  Mr.  A.,  of 
the  Congregational  church,  to  preach  my  funeral  ceremony.  I  give  every- 
thing to  my  wife."  The  writing  was  signed,  but  had  no  witnesses  to  it: 
Held,  that  the  paper  could  not  be  treated  as  a  will. 
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2.  Same — what  constitutes  a  will — indorsement  on  a  benefit  certificate. 
A  member  of  a  lodge  of  the  Knights  of  Honor  had  issued  to  him  a  benefit 
certificate,  in  the  sum  of  $2000,  to  be  paid  on  his  death  to  such  person  or 
persons  as  he  might,  by  will,  or  entry  on  the  record  book  of  the  lodge,  or  on 
the  face  of  the  certificate,  direct.  The  constitution  of  the  lodge  provided, 
that  "any  brother  may  cause  to  be  entered  upon  the  reporter's  record  book  a 
direction  to  whom  his  benefit  shall  be  paid,  *  *  *  or  he  may  have  a  benefit 
certificate  issued  to  him.  *  *  *  In  case  no  direction  is  made  by  a  brother, 
either  by  will,  entry  or  benefit  certificate,  this  lodge  may  cause  the  same  to 
be  paid  to  the  person  or  persons  entitled  thereto."  Before  his  marriage  he 
indorsed  upon  the  certificate  the  following:  "To  the  officers  and  members 
of  the  Supreme  Lodge,  Knights  of  Honor:  Brothers,  it  is  my  will  that  the 
benefit  named  in  this  certificate  be  paid  to  my  sister,  J.  H.,"  to  which  his 
name  was  subscribed,  and  the  same  was  attested  by  two  witnesses.  This  in- 
dorsement was  all  printed,  except  the  words,  "my  sister,  J.  iT.,"  but  the  cer- 
tificate, with  the  indorsement,  was  never  delivered  to  the  sister.  His  widow 
claimed  that  this  indorsement  was  a  will,  which  was  revoked  by  his  subse- 
quent marriage:  Held,  that  in  view  of  the  circumstances  stated  it  could  not 
be  regarded  as  a  will,  but  a  special  direction  to  whom  the  benefit  should  be 
paid,  in  one  of  the  modes  authorized  by  the  constitution  of  the  lodge  and 
the  certificate. 

3.  Insurance,  or  benefit  certificate — power  of  disposition — and  to  whom 
it  will  inure  in  the  absence  of  direction.  Where  the  charter  of  a  lodge  de- 
clares that  one  of  its  objects  is  "to  promote  benevolence  and  charity,  by 
establishing  a  widows'  and  orphans'  benefit  fund,  from  which,  on  satisfactory 
evidence  of  the  death  of  a  member  of  the  corporation  who  has  complied  with 
its  lawful  requirements,  a  sum  not  exceeding  $5000  shall  be  paid  to  his 
family,  or  as  he  may  direct,"  the  benefit  fund  will  remain  for  the  benefit  of 
the  widow  and  orphans  of  each  member,  unless  he  shall  direct  to  the  con- 
trary, and  this  he  may  do  to  the  exclusion  of  his  widow  and  family. 

4.  Same — direction  as  to  whom  to  be  paid — delivery  not  necessary. 
Where  a  benefit  certificate  of  a  member  of  a  lodge  was  made  payable,  at  the 
holder's  death,  to  such  person  as  he  might,  by  will,  or  entry  on  the  record 
book  of  the  lodge,  or  on  the  face  of  the  certificate,  direct,  and  he  did  direct 
on  the  face  of  the  same  to  make  payment  to  his  sister,  but  never  delivered 
the  same  to  her,  it  was  held,  that  no  delivery  was  necessary,  as  the  sister's 
claim  was  not  based  on  a  contract,  but  upon  a  direction  for  payment  of  the 
benefit  fund  to  her. 

5.  Same — what  will  amount  to  a  direction  as  to  payment.  Where  a 
party  died  holding  a  benefit  certificate  in  a  lodge  in  the  sum  of  $2000,  pay- 
able to  such  person  or  persons  as  he  might  direct  on  the  face  of  the  certifi- 
cate, a  writing  found  in  his  pocket  the  day  before  his  death,  not  directed  to 
the  lodge,  but  to  his  wife,  without  date,  stating  that  he  wanted  her  to  have 
all  his  effects,  it  was  held,  that  such  writing  could  not  be  regarded  as  pur- 
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porting  to  dispose  of  the  money,  or  as  a  direction  to  whom  it  should  be  paid, 
different  from  a  previous  specific  one. 

6.  Administration  of  estates — insurance  money — whether  assets  of 
the  deceased.  Where  a  benefit  certificate  given  to  a  member  of  a  lodge  pro- 
vides that  on  his  death  a  certain  sum  of  money  shall  be  paid  to  such  person 
or  persons  as  he  may,  by  will,  or  entry  on  the  record  book  of  the  lodge,  or 
on  the  face  of  the  certificate,  direct,  and  he,  before  his  death,  by  indorse- 
ment on  the  face  thereof,  directs  it  to  be  paid  to  his  sister,  the  amount  can 
not  be  regarded  as  assets  of  the  estate  of  the  deceased  member,  and  will  not 
go  to  his  personal  representatives. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Adams  county ;  the  Hon.  John  H.  Williams,  Judge,  presiding. 

Messrs.  Emmons  &  Wells,  and  Mr.  M.  Piggott,  for  the 
appellant : 

The  indorsement  oh  the  face  of  the  certificate  of  member- 
ship by  the  deceased,  was  a  will,  under  the  statutes  of  this 
State.  It  was  made  in  writing,  signed  by  him,  and  attested 
by  two  witnesses.  It  was  not  necessary  that  Highland  should 
have  declared  it  as  his  will,  or  that  the  attesting  witnesses 
should  be  aware  of  the  fact  it  was  his  will.  McBride  v. 
McBride,  26  Gratt.  476  ;  Dickie  v.  Carter,  42  111.  376 ;  Hogan 
et  ux.  v.  Grosvcnor,  10  Mete.  54;  Allison  v.  Allison,  46  111.  61. 

Being  a  will,  the  subsequent  marriage  of  the  testator  was 
a  revocation.  Kev.  Stat.  chap.  39,  sec.  10;  In  re  Taller,  79 
111.  99;   Tyler  v.  Tyler,  19  id.  151. 

The  word  "family,"  as  used  in  the  charter  and  constitu- 
tion of  the  lodge,  means  a  household,  including  husband, 
wife,  children  and  servants.  Chicago  and  Northwestern  Ry. 
Co.  v.  Chisholm,  79  111.  587. 

The  following  has  been  held  a  will,  and  admitted  to  pro- 
bate :  "Dear  Old  Nance :  I  wish  to  give  you  my  watch, 
two  shawls,  and  also  $5000.  Your  friend,  E.  A.  Gordon." 
Clark  v.  Ransom,  50  Cal.  595.  See,  also,  Nichols  v.  Chand- 
ler, 55  Ga.  369;  McBride  v.  McBride,  29  Gratt.  476. 
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The  voluntary  gift  to  the  sister  was  contingent  and  ambu- 
latory, and  was  revoked  by  his  death,  leaving  a  widow. 
Richmond  v.  Johnson,  13  Rep.  Ill;  Bliss  on  Life  Insurance, 
567 ;  Connecticut  Mutual  Life  Ins.  Co.  v.  Burroughs,  34  Conn. 
305 ;  Durain  v.  Central  Verein,  7  Daly,  168. 

A  policy  of  life  insurance  is  subject  to  the  same  rules  in 
respect  to  its  assignment,  as  other  choses  in  action,  and  an 
assignment  without  delivery  is  invalid.  Marcus  v.  St.  Louis 
Mutual  Life  Ins.  Co.  13  N.  Y.  31 ;  3  Law  &  Eq.  Eep.  500. 

The  charter  of  the  lodge  was  a  part  of  the  contract,  and  it 
is  not  in  the  power  of  a  member,  or  of  the  lodge,  or  both,  to 
alter,  vary  or  defeat  the  rights  of  those  who,  by  the  charter 
and  laws  of  the  lodge,  are  declared  to  be  the  beneficiaries, 
except  in  the  mode  and  to  the  extent  therein  expressed. 
Kentucky  Masonic  Mutual  Life  Ins.  Co.  v.  Miller,  13  Bush, 
489. 

Messrs.  Hynes,  English  &  Dunne,  and  Messrs.  Ewing  & 
Hamilton,  for  the  appellee  : 

The  only  reasonable  construction  of  the  clause  of  the  char- 
ter as  to  the  power  of  disposition  is,  that  if  the  deceased 
member  has  given  direction,  in  either  of  the  ways  provided 
in  the  rules  of  the  order,  for  the  disposition  of  his  benefit 
fund,  it  must  be  paid  as  he  directs,  and  if  no  direction  is 
given,  the  payment  will  be  to  his  family,  or  to  the  persons 
lawfully  entitled  thereto. 

The  disposition  of  the  fund  was  not  a  testamentary  act, 
but  a  direction  to  whom  payment  should  be  made,  in  accord- 
ance with  the  rules  of  the  lodge.  The  fact  that  the  words 
"my  will,"  are  used,  makes  no  difference.  The  direction  was 
by  the  filling  up  of  a  blank  printed  on  the  certificate. 

The  letter  found  in  Highland's  pocket  can  not  be  regarded 
as  a  will.  It  has  no  date  or  venue,  nor  does  it  mention  this 
insurance  in  any  way,  and  it  is  not  witnessed  by  any  one. 

24—109  III. 
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Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

On  the  21st  day  of  March,  1878,  Henry  M.  Highland,  being 
then  unmarried,  became  a  member  of  Oriental  Lodge,  No.  777, 
Knights  of  Honor,  at  Quincy,  Illinois,  it  being  a  branch  of  the 
"Knights  of  Honor,"  a  corporation  existing  under  the  laws 
of  the  State  of  Kentucky.  A  certificate  of  membership  was 
issued  to  him,  of  which  the  following  is  a  copy : 

"Benefit  Certificate. 

"This  certifies  that  Henry  M.  Highland  has  received  the 
degree  of  manhood ;  that  he  is  a  beneficiary  member  of  this 
lodge  in  good  standing ;  that  in  accordance  with  and  under 
the  provisions  of  the  laws  governing  the  order,  the  sum  of 
$2000  will  be  paid  by  the  Supreme  Lodge,  Knights  of  Honor, 
as  a  benefit,  upon  due  notice  of  his  death,  and  the  surrender 
of  this  certificate,  to  such  person  or  persons  as  he  may,  by 
will,  or  entry  on  record  book  of  this  lodge,  or  on  the  face  of 
this  certificate,  direct  the  same  to  be  paid,  provided  he  is  in 
good  standing  when  he  dies. 

"Given  under  the  seal  of  Oriental  Lodge,  No.  777,  Knights 
of  Honor,  at  Quincy,  Illinois,  this  21st  day  of  March,  1878. 

B.  L.  Ayers,  Dictator. 
David  G.  Williams,  Eeporter." 

Upon  which  is  the  following  indorsement,  under  the  signa- 
ture of  said  Highland : 

"To  the  officers  and  members  of  the  Supreme  Lodge, 
Knights  of  Honor : 

"Brothers — It  is  my  will  that  the  benefit  named  in  this 
certificate  be  paid  to  my  sister,  Jane  Highland. 

Henry  M.  Highland. 
(Signature  of  holder.) 
"Witness,  Geo.  F.  Jasper.  > 

"Witness,  David  G.  Williams.   ) 
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Highland  remained  a  member  of  the  lodge,  paying  all 
assessments,  and  being  in  good  standing,  until  the  15th  of 
November,  1880,  at  which  time,  at  Kansas  City,  Missouri,  he 
committed  suicide.  On  the  15th  of  September,  1880,  he  was 
married,  at  Quincy,  Illinois,  and  he  died  leaving  no  child  or 
the  descendant  of  a  child.  The  certificate  above  named  was 
never  delivered  to  Jane  Highland,  the  person  named  in  the 
indorsement,  but  remained  in  the  possession  of  Henry  M. 
Highland  until  his  death.  On  the  15th  of  January,  1881,  the 
Supreme  Lodge  issued  its  order  upon  the  treasurer  to  pay 
the  money  mentioned  in  the  certificate  to  said  Jane  Highland, 
which  order  was  forwarded  to  the  trustees  of  the  Supreme 
Lodge,  at  Quincy,  for  delivery  to  her,  but  before  the  same 
was  delivered  this  bill  in  equity  was  brought  by  Nellie  High- 
land, the  widow  of  Henry  M.  Highland,  against  Jane  High- 
land, Supreme  Lodge,  Knights  of  Honor,  and  others,  to  have 
payment  of  said  money  decreed  to  the  complainant,  as  such 
widow,  and  by  direction  of  the  court  the  money  was  paid  to 
the  clerk  thereof,  and  the  lodges  discharged  of  all  liability. 
On  final  hearing  in  the  circuit  court,  a  decree  was  rendered 
in  favor  of  the  complainant,  which,  on  appeal  to  the  Appel- 
late Court  for  the  Third  District,  was  reversed,  and  the  com- 
plainant appeals  to  this  court. 

The  simple  question  presented  is,  whether  the  complainant, 
as  the  widow  of  Henry  M.  Highland,  or  the  defendant,  Jane 
Highland,  as  the  person  to  whom  said  benefit  fund  was 
directed  to  be  paid,  is  entitled  thereto. 

It  is  insisted  that  the  indorsement  by  Henry  M.  Highland 
on  the  face  of  the  benefit  certificate,  being  in  writing,  and 
attested  by  two  witnesses,  was  a  will,  under  the  statute  of 
this  State,  and  that  the  subsequent  marriage  of  Highland 
revoked  the  will,  under  our  law,  and  left  the  distribution  of 
this  benefit  fund,  under  the  provisions  of  the  charter  and  by- 
laws of  said  Knights  of  Honor,  to  be  made  to  his  widow,  as  a 
case  where  there  was  no  direction  as  to  its  disposition.     This 
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indorsement,  in  determining  its  character,  is  to  be  viewed 
differently  from  an  ordinary,  independent  writing,  to  be  judged 
of  by  itself  alone.  It  is  to  be  passed  upon  in  the  light  of  the 
special  circumstances  under  which  it  was  made.  It  is  a  pro- 
vision of  the  constitution  of  the  subordinate  lodge,  that  "any 
brother  may  cause  to  be  entered  upon  the  reporter's  record 
book  a  direction  to  whom  his  benefit  shall  be  paid,  *  *  * 
or  he  may  have  a  benefit  certificate  issued  to  him.  *  *  * 
In  case  no  direction  is  made  by  a  brother,  either  by  will, 
entry  or  benefit  certificate,  this  lodge  may  cause  the  same 
to  be  paid  to  the  person  or  persons  entitled  thereto."  And 
in  accordance  therewith  the  benefit  certificate  issued  to  the 
member  expresses  that  the  benefit  will  be  paid  to  such  person 
"as  he  may,  by  will,  or  entry  on  record  book  of  this  lodge, 
or  on  the  face  of  this  certificate,  direct  the  same  to  be  paid." 
Thus  it  will  be  seen  that  both  by  the  constitution  and  the 
benefit  certificate  there  are  prescribed  three  different  modes 
of  direction  to  whom  the  payment  shall  be  made,  namely,  by 
will,  entry  on  the  record  book  of  the  lodge,  or  direction  on 
the  face  of  the  benefit  certificate.  Direction  by  will,  or  by 
entry  on  the  face  of  the  benefit  certificate,  are  contra-distin- 
guished from  each  other, — they  are  not  contemplated  to  be 
one  and  the  same.  '  Therefore  the  indorsement  in  question 
naming  to  whom  the  payment  should  be  made,  is  the  adoption 
of  that  mode  of  directing  payment  to  be  made  which  is  pro- 
vided for  by  entry  on  the  face  of  the  benefit  certificate,  as 
distinguished  from  the  mode  of  direction  by  will. 

As  more  fully  marking  the  character  of  this  indorsement 
on  the  face  of  the  benefit  certificate  as  not  a  will,  it  appears 
that  the  certificate  and  indorsement  are  printed,  except  the 
words  in  italics.  Thus,  Highland's  indorsement,  except  his 
signature  and  the  words  "my  sister,  Jane  Highland/'  was 
printed  on  the  face  of  the  certificate  furnished  by  the  lodge, 
so  that  we  must  suppose  that  in  furnishing  this  printed  blank 
indorsement,  and  in  signing  it,  it  was  the  understanding  and 
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intention  of  both  parties  that  such  indorsement  was  not  the 
last  will  of  Highland,  but  that  it  was  the  special  mode  of 
direction  of  payment  provided  for  by  entry  on  the  face  of  the 
certificate.  No  intention  of  making  a  will  is  disclosed.  We 
do  not  regard  the  use  of  the  word  "will,"  in  the  writing,  as 
of  any  more  significance,  under  the  circumstances,  than  if 
"wish,"  "request"  or  "direction"  had  been  used  instead.  The 
indorsement  was,  in  purport,  a  communication  addressed  to 
the  officers  of  the  lodge,  directing  them  to  whom  to  pay  the 
benefit  named  in  the  certificate.  To  call  it  a  will,  would  be, 
by  a  forced  construction,  to  make  it  something  which  it  does 
not  purport  and  was  not  intended  to  be,  and  we  can  not 
recognize  it  to  be  such.  The  fact  of  the  benefit  certificate, 
with  the  indorsement  on  it,  never  having  been  delivered  to 
appellee,  but  remaining  in  Highland's  possession,  detracts 
nothing  from  the  effect  of  such  indorsement  as  a  direction  for 
the  payment  of  the  money.  Appellee's  claim  of  right  to  the 
fund  does  not  rest  upon  contract,  but  upon  a  direction  for  its 
payment  to  her. 

It  is  urged  that  by  the  terms  of  the  charter  or  act  of  in- 
corporation of  the  order,  the  fund  out  of  which  appellee  seeks 
payment  is  established  as  a  "widows'  and  orphans'  benefit 
fund,"  which  is  sacred  to  the  relief  of  widows  and  orphans, 
and  that  it  is  not  in  the  power  of  the  member,  or  of  the  lodge, 
or  both,  to  alter  or  defeat  the  right  of  those  who  by  the 
charter  are  declared  to  be  the  beneficiaries.  The  charter, 
among  the  objects  of  the  corporation,  declares  to  be :  "To 
promote  benevolence  and  charity,  by  establishing  a  widows' 
and  orphans'  benefit  fund,  from  which,  on  the  satisfactory 
evidence  of  the  death  of  a  member  of  the  corporation  who  has 
complied  with  its  lawful  requirements,  a  sum  not  exceeding 
five  thousand  dollars  ($5000)  shall  be  paid  to  his  family,  or 
as  he  may  direct."  It  is  insisted  that  this  makes  the  pri- 
mary object  to  be  the  establishment  of  a  ividows'  and  orphans' 
fund,  and  that  it  is  only  in  the  absence  of  a  family  that  the 
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member  may  direct  to  whom  the  benefit  shall  be  paid,  or  at 
least,  where  there  be  a  family,  that  the  power  of  direction  is 
limited  to  naming  the  proportions  in  which  the  fund  shall  be 
divided  among  them.  No  doubt  it  is  an  object  to  provide  a 
widows'  and  orphans'  benefit  fund,  and  it  will  remain  as  such 
a  fund,  unless  the  member  directs  to  the  contrary.  But  not- 
withstanding the  description  as  a  "widows'  and  orphans'  ben- 
efit fund, "  it  is  equally  the  purpose  that  the  member  should 
have  the  power  of  directing  to  whom  payment  of  his  benefit 
should  be  made,  as  that  the  fund  is  to  be  for  the  benefit  of 
his  family.  The  language  that  the  sum  shall  be  paid  to  the 
member's  "family,  or  as  he  may  direct,"  gives  to  him,  in 
the  most  plain, terms,  the  power  of  absolute  direction  to  what 
person  or  persons  the  payment  shall  be  made.  Evidently 
the  language  of  the  charter  will  not  bear  the  construction 
which  appellant's  counsel  would  place  upon  it. 

There  is  some  evidence  in  the  record  of  a  desire  and  at- 
tempt on  the  part  of  Highland,  after  his  marriage,  to  have  a 
change  made  in  the  benefit  certificate,  in  favor  of  his  wife, 
which  we  need  not  consider,  as  no  change  was  made,  and  any 
mere  intention  in  that  way  we  could  not  give  effect  to. 

There  was  found  in  the  pocket  of  Highland,  the  day  before 
his  death,  the  following  writing : 

"To  my  dear  wife: 

"I  want  you  to  have  all  my  effects — everything.  Tell  my 
sister,  if  you  ever  hear  from  her,  I  want  to  be  buried  in  Wood- 
land cemetery,  and  want  Mr.  Anderson,  of  the  Congregational 
church,  to  preach  my  funeral  ceremony.  I  give  everything 
to  my  wife.  H.M.Highland." 

This  writing  being  without  a  witness,  can  not  be  pretended 
to  be  a  will.  Without  passing  upon  the  question  whether 
there  could  be  any  valid  "direction  for  the  payment  of  this 
benefit  fund  except  in  one  of  the  three  specific  modes  pre- 
scribed in  the  benefit  certificate,  we  do  not  regard  this  as  a 
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writing  purporting  to  dispose  of  the  fund,  or  to  direct  to 
whom  it  should  be  paid.  This  fund, — at  least  in  this  case, 
where  there  was  a  direction  for  its  payment, — was  not  effects 
of  the  deceased, — it  would  not  go  to  his  personal  representa- 
tives, as  his  property  would,— but  it  was  merely  a  benefit, 
which,  after  his  death,  the  lodge  were  to  pay  to  whom  he  had 
directed  it  to  be  paid.  Having,  by  previous  indorsement  on 
the  benefit  certificate,  disposed  of  the  benefit  by  directing  to 
whom  it  should  be  paid,  in  the  precise  mode  in  which  the 
rules  of  the  lodge  required  the  direction  should  be  made,  the 
generality  of  the  words  of  disposition  contained  in  this  writ- 
ing should  not  be  held  to  embrace  this  particular  benefit, 
which  had  previously  thus  been  disposed  of.  To  give  to  this 
writing  the  effect  of  revoking  the  former  direction,  and  giving 
a  different  direction  for  the  payment  of  this  benefit,  there 
should  have  been  specific  reference  made  to  it,  and  the  un- 
mistakable intent  shown,  to  produce  such  specific  effect.  The 
general  language  of  this  writing  does  not  manifest  that  in- 
tent, and  it  is  not  to  be  held  to  have  the  effect  above  named. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


James  A.  Cunningham 

v. 

John  Stein. 

Filed  at  Springfield  March  26,  1884. 

1.  Evidence — on  question  of  damage  from  a  nuis-anee.  On  the  trial  of 
an  action  on  the  case,  brought  by  the  owner  of  a  brewery,  against  the  defend- 
ant, the  owner  of  a  starch  factory,  located  near  the  brewery,  to  recover  damages 
for  polluting  the  waters  of  a  stream  that  ran  through  a  part  of  the  plaintiff's 
premises,  by  the  flow  of  slops  into  the  same,  and  for  befouling  the  air  with 
unhealthy  and  unsavory  odors,  arising  from  the  using  and  operating  the  starch 
factory,  the  court  allowed  the  plaintiff  to  be  asked,  when  testifying  as  a  wit- 
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ness,  the  difference  in  the  sales  of  his  beer  before  and  after  the  construction 
of  the  starch  factory:  Held,  that  the  question  was  properly  allowed,  the 
other  proof  showing  that  the  flow  of  the  slops  from  the  sewer  affected  the 
atmosphere  at  the  brewery,  and  the  plaintiff's  theory  being  that  the  atmos- 
phere so  polluted  affected  the  beer,  and  rendered  it  unsalable.  Such  theory 
was,  however,  not  conclusive,  but  was  open  to  proof  that  other  causes,  and 
what,  affected  the  sales  of  the  beer. 

2.  Instruction — omitting  to  refer  to  the  preponderance  of  the  evidence. 
It  was  objected  to  instructions  for  a  plaintiff,  that  they  failed  to  inform  the 
jury  that  they  must  believe  the  propositions  of  law  therein  laid  down,  from 
a  preponderance  of  the  evidence.  The  jury  were  instructed,  on  the  part  of 
the  defendant,  that  as  to  each  and  every  alleged  ground  of  action  it  was 
incumbent  on  the  plaintiff  to  make  proof  by  a  clear  preponderance  of  evi- 
dence:    Held,  that  the  defendant  had  no  just  ground  of  complaint. 

3.  Same — as  to  measure  of  recovery,  construed.  It  was  objected  to  one 
of  plaintiff's  instructions,  given  in  an  action  to  recover  damages  for  befouling 
and  polluting  the  water  of  a  stream  across  plaintiff's  premises,  and  polluting 
the  air  with  unhealthy  odors,  from  the  discharge  of  slops  near  plaintiff's 
premises,  that  it  allowed  the  jury  to  assess  damages  for  "such  amount  as  they 
might  find  from  the  evidence,"  instead  of  limiting  them  to  such  an  amount  as 
would  compensate  for  the  injury  sustained.  The  gist  of  the  instruction  was, 
that  if  the  defendant  injured  the  plaintiff  by  the  acts  named,  he  was  liable 
for  such  injury,  whether  he  knew  it  was  being  done  or  not:  Held,  that  the 
instruction  could  only  be  reasonably  understood  as  announcing  a  right  of 
recovery  for,  and  to  the  extent  of  the  loss  sustained  by,  the  wrongful  act,  and 
was  not  erroneous. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ver- 
milion county ;  the  Hon.  Jacob  W.  Wilkin,  Judge,  presiding. 

Messrs.  Mann,  Calhoun  &  Frazier,  for  the  appellant. 

Mr.  W.  R.  Lawrence,  and  Mr.  J.  C.  Black,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellee  recovered  a  judgment  against  appellant,  in  the 
circuit  court  of  Vermilion  county,  in  an  action  on  the  case. 
That  judgment,  on  appeal  to  the  Appellate  Court  for  the 
Second  District,  was  affirmed,  and  this  record  is  brought 
before  us  by  appeal  from  the  last  named  judgment. 
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Appellant  is  the  owner  of  a  starch  factory,  and  appellee  is 
the  owner  of  a  brewery,  located  near  each  other,  in  the  city 
of  Danville.  A  small  stream  runs  near  the  starch  factory 
and  the  brewery,  and,  for  a  short  distance,  over  land  owned 
by  appellee.  Appellant,  by  means  of  sewers,  discharged 
slops  from  the  starch  factory  into  this  stream,  at  a  point 
above  appellee's  premises,  and  thereby  polluted  the  water. 
The  action  is  for  damages  caused  by  the  polluting  of  the 
waters  of  this  stream,  and  also  by  befouling  the  air  with 
unsavory  and  unhealthy  odors,  arising  from  the  using  and 
operating  of  the  starch  factory.  There  was  evidence  tending 
to  show  that  by  reason  of  the  slops  from  the  starch  factory 
being  discharged  into  the  stream,  it  was  rendered  unfit  for  the 
formation  of  ice  for  use,  and  that  thereby  appellee  suffered 
some  loss.  There  was  also  evidence  tending  to  show  that 
the  unhealthy  and  unsavory  odors  arising  from  the  using  and 
operating  of  the  starch  factory  impregnated  the  beer  manu- 
factured by  appellee,  and  injured  the  sale  of  it,  and  also 
that  such  odors  rendered  his  habitation  uncomfortable,  un- 
healthy, etc. 

The  first  error  of  law  claimed  to  have  occurred  in  the  rul- 
ing of  the  trial  court,  to  which  our  attention  is  directed,  is 
in  allowing  appellee  to  be  asked,  when  testifying  as  a  witness, 
the  difference  in  the  sales  of  his  beer  before  and  after  the 
construction  of  the  starch  factory,  and  the  ground  of  the 
objection  is,  that  it  assumes  that  the  flow  from  the  sewer 
affected  the  atmosphere  at  his  brewery.  As  we  understand 
the  evidence,  that  can  not  be  regarded  as  a  contested  point. 
But  if  it  were  otherwise,  appellee's  theory  of  the  case  was, 
that  the  flow  from  the  sewer  affected  the  atmosphere  at  the 
brewery,  and  that  this  in  turn  affected  the  beer,  and  rendered 
it  unsalable,  and  he  gave  evidence  to  sustain  this  theory. 
The  question  put  was  simply  in  the  line  of  that  theory.  It 
was  not  conclusive, — it  was  open  to  proof  that  other  causes, 
and  what  cause,  affected  the  sale  of  the  beer,  and  that  this 
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theory  of  the  case  was  incorrect.  We  think  it  improbable 
that  the  question  did,  in  any  degree,  prejudice  appellant  by 
improperly  influencing  the  jury  against  him.  Indeed,  we  see 
no  valid  objection,  even  technically,  to  the  question. 

The  next  objection  to  which  our  attention  is  invited  is,  that 
it  is  omitted  to  inform  the  jury,  in  the  instructions  given  at 
the  instance  of  appellee,  that  they  must  believe  the  proposi- 
tions therein  laid  down  from  a  preponderance  of  the  evidence. 
It  seems  to  us  that  the  instructions  as  given,  without  any 
qualifications,  are  more  favorable  for  appellant  than  they 
would  be  when  qualified  as  he  insists.  But  whether  this  be 
so  or  not,  they  were  qualified  precisely  as  he  asked  they 
should  be,  and,  as  he  now  contends  is  the  law.  The  third 
and  fourth  instructions,  given  at  the  instance  of  appellant, 
cover  this  ground  fully,  and  nothing  more  could  have  been 
needed.  They,  in  substance,  tell  the  jury  that  as  to  each  and 
every  alleged  ground  of  action  it  is  incumbent  upon  appellee 
to  make  proof  by  a  clear  preponderance  of  evidence. 

An  objection  is  urged  that  the  first  of  appellee's  instruc- 
tions, in  relation  to  the  measure  of  recovery,  allows  the  jury 
to  assess  damages  for  "such  amount  as  they  might  find  under 
the  evidence, "  instead  of  limiting  them  to  such  an  amount  as 
would  compensate  for  the  injury  sustained.  This  is  hardly 
a  fair  construction  of  the  language  of  the  instruction.  The 
gist  of  that  instruction  is,  that  if  appellant  injured  appellee 
by  befouling  the  air,  polluting  the  water,  etc.,  he  is  liable  for 
that  injury,  whether  he  knew  that  it  was  being  done  or  not, 
and  was  apparently  drawn  to  anticipate  an  idea  that  the  jury 
might  otherwise  draw  that  in  order  to  a  recovery  it  should 
appear  that  the  act  was  knowingly  and  intentionally  done. 
Besides,  a  juryman  could  only  reasonably  understand  from 
its  language  that  there  should  be  a  recovery  for  and  to  the 
extent  of  the  loss  sustained  by  the  wrongful  act. 

Some  other  objections,  of  a  trivial  character,  were  urged, 
which  we  do  not  deem  it  important  to  notice. 
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We  perceive  no  substantial  error  of  law  in  the  record,  and 
the  questions  of  fact  are  settled  by  the  judgment  of  the  Ap- 
pellate Court. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Moses  Deer 

v. 

Commissioners  of  Highways.' 

Filed  at  Springfield  March  26,  1884. 

1.  Highway — right  of  commissioners  to  change  road  from  that  peti- 
tioned for.  While  the  commissioners  of  highways,  by  the  statute,  may 
"make  such  changes  between  the  termini  of  the  road  specified  in  the  peti- 
tion, as  the  convenience  and  interest  of  the  public,  in  their  judgment,  may 
require,"  yet  they  have  no  right  to  change  either  terminus  of  the  road,  and 
if  they  do  so,  the  proceeding  will  be  quashed  on  certiorari. 

2.  Ceetioraki — office  of  writ  at  common  law.  It  is  not  the  office  of  a 
common  law  writ  of  certiorari  to  afford  the  complaining  party  an  opportunity 
of  having  his  case  re-tried,  but  the  object  of  the  writ  is  to  have  the  proceeding 
in  the  inferior  tribunal  quashed  and  annulled  altogether. 

3.  Same — hearing  is  confined  to  the  record.  The  hearing  on  a  common 
law  writ  of  certiorari  consists  simply  of  an  inspection  by  the  court  of  the 
record  brought  before  it,  for  the  sole  purpose  of  determining  whether  the 
inferior  tribunal  has  proceeded  irregularly  or  exceeded  its  jurisdiction.  It  is 
not  proper  to  receive  ex  parte  affidavits  to  show  that  a  road  has,  in  fact,  been 
located  over  another  and  different  route  than  the  one  shown  by  the  order 
laying  out  the  same. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Champaign  county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Gere  &  Beardsley,  for  the  plaintiff  in  error: 
Writ  of  certiorari  is  the  proper  method  of  reviewing  the 
proceedings  of  commissioners  of  highways  in  the  laying  out 
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of  a  public  road.  Bailey  et  al.  v.  McCain  et  al.  92  111.  278 ; 
Dieterick  v.  Commissioners,  6  Bradw.  70 ;  Commissioners  of 
Sonora  v.  Supervisors,  27  111.  140 ;  Hyslop  et  al.  v.  Finch,  99 
id.  171 ;   Commissioners  v.  Harper,  38  id.  103. 

The  trial  is  upon  the  record  alone,  but  affidavits  will  be 
permitted,  to  explain  what  would  not  otherwise  be  understood. 
This  is  a  common  law  writ,  and  affidavits  have  constantly 
been  admitted,  even  to  the  extent  of  showing  that  no  juris- 
diction existed,  where  the  record  stated  upon  its  face  the 
facts  necessary  to  give  jurisdiction.  Creeps  v.  Durden  et  al. 
1  Smith's  L.  C.  10S8 ;  Knapp  et  al.  v.  Heller,  Town  Clerk,  32 
Wis.  467. 

The  record  fails  to  show  that  the  western  terminus  of  the 
road,  as  surveyed,  is  the  same  as  that  called  for  in  the  peti- 
tion. The  road,  as  surveyed,  terminates  "near,"  not  "at," 
the  point  called  for.  The  variation,  though  small,  is  fatal. 
Shinkle  et  al.  v.  Magill  et  al.  58  111.  422. 

Mr.  Francis  M.  Wright,  for  the  defendants  in  error : 
Ex  parte  affidavits  have  never  been  held  admissible  on  the 
final  hearing  of  the  common  law  writ  of  certiorari.     The  case 
must  be  tried  by  the  record  alone.     Hyslop  v.  Finch,  99  111. 
171. 

Section  74  of  the  Eoad  law  allows  changes  to  be  made  in 
the  line  of  the  road  as  petitioned.  Proper  notice  of  the  ap- 
peal was  given.  Besides,  the  order  of  the  supervisors  recites 
that  due  notice  had  been  given,  which  is  held  conclusive. 
Wells  v.  Hicks,  27  111.  343. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  writ  of  error  brings  before  us  for  review  a  judgment 
of  the  Appellate  Court  for  the  Third  District,  affirming  a 
judgment  of  the  circuit  court  of  Champaign  county,  quashing 
a  common  law  writ  of  certiorari,  which  had  been  sued  out  of 
that  court  by  Moses  Deer,  plaintiff  in  error,  for  the  purpose 
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of  having  annulled  and  set  aside  certain  proceedings  by  the 
commissioners  of  highways  of  Sidney  township,  the  defend- 
ants in  error,  in  laying  out  a  public  road,  which  are  claimed 
to  be  erroneous,  illegal  and  void. 

The  first  objection  urged  against  these  proceedings  is,  that 
"the  record  fails  to  show  that  the  western  terminus  of  the 
road,  as  surveyed,  is  the  same  as  that  called  for  in  the  peti- 
tion." If  this  claim  is  warranted  by  the  facts,  it  is  certainly 
fatal  to  the  validity  of  the  proceedings,  and  they  should  for 
that  reason  have  been  quashed  on  certiorari;  for  while  the 
commissioners,  upon  consideration  of  the  petition,  may,  under 
section  74  of  the  chapter  on  Eoads  and  Bridges,  "make  such 
changes  between  the  termini  of  the  road  specified  in  the  peti- 
tion, as  the  convenience  and  interest  of  the  public,  in  their 
judgment,  may  require, "  yet  they  have  no  right  to  change 
either  terminus  of  the  road.  (Shinkle  v.  Magill,  58  111.  422.) 
We  are  of  opinion,  however,  that  while  the  report  of  the 
surveyor  who  laid  out  the  road  is  not  as  clear  and  happily 
worded  as  it  might  have  been  in  fixing  its  western  terminus, 
yet  we  think  when  carefully  considered  as  a  whole,  in  connec- 
tion with  the  plat  accompanying  and  constituting  a  part  of 
the  report  itself,  it  clearly  and  unmistakably  appears  the  cor- 
ner of  sections  4,  5,  8  and  9,  town  18  north,  range  10  east, 
is  the  western  terminus  of  the  road  as  surveyed,  and  hence 
there  is  no  variance  between  the  survey  and  the  petition  in 
that  respect. 

The  petition  calls  for  the  laying  out  of  a  road,  "commenc- 
ing at  the  north-east  corner  of  the  west  half  of  the  north-west 
quarter  of  section  10,  in  said  town,  (Sidney,)  and  running 
thence  west  on  the  section  line  to  intersect  the  public  road 
running  north  and  south  between  sections  4  and  5,  and  8 
and  9,"  etc.  The  surveyor's  report  recites,  "that  he  was 
called  upon  to  survey  a  road  beginning  at  the  north-east 
corner  of  the  west  half  of  the  N.  W.  qr.  Sec.  10,  T.  18  N., 
E.  10  E.,  3d  P.  M.,  running  thence  west  over  most  eligible 
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route  to  corner  of  Sees.  4,  5,  8  and  9,  same  town  and  range. 
Survey  was  made  as  follows:  Began  on  N.  E.  corner  W.  \ 
N.  W.  i  Sec.  10,  T.  18  N.,  of  E.  10  E.,  and  ran  thence  west 
at  a  variation  of  4°  30',  and  at  20T0^  chains  I  find  orig- 
inal corner,  as  shown  by  original  witness  tree;  thence  west 
at  4°  20r,  and  at  30-^j  chains  I  strike  an  elm  tree,  which 
the  original  field  notes  call  for.  I  produce  the  line  thence 
straight  to  a  point  47  links  west  of  a  rock  I  find  near  corner 
of  Sees.  4,  5,  8  and  9,  which  rock  is  in  line  and  47  links  too 
far  west.  I  left  a  stake  11 J  links  north  of  the  rock,  for  future 
reference."  The  accompanying  plat  shows  the  western  ter- 
minus of  the  road  to  be  at  the  corner  of  the  four  sections,  as 
above  stated,  and  across  it  is  the  following  indorsement  by 
the  surveyor:  "Boad  runs  from  elm,  on  east  side  of  creek, 
straight  to  a  point  forty-seven  links  (a  short  two  rods)  east 
of  a  stone  which  sets  near  the  section  corner.  I  marked  my 
actual  outcome  by  a  stake  eleven  links  north  of  the  rock,  for 
future  reference,  my  back-sight  showing  the  rock  to  be  in 
line,  at  proper  variation.  The  controlling  points  of  this  sur- 
vey are  the  elm  and  corner  for  Sees.  3,  4,  9  and  10." 

The  contention  is,  that  by  this  survey  the  road  terminates 
near,  not  at,  the  point  called  for  by  the  petition  and  order 
of  the  commissioners.  This  is  a  misapprehension  of  the 
terms  used.  As  we  understand  the  language  of  the  survey, 
it  is  the  "rock, "  which  is  near  the  corner  of  sections  4,  5,  8 
and  9,  the  terminal  point  of  the  road,  and  not  the  terminus 
of  the  road  itself.  This  rock,  which  is  said  to  be  near  the 
corner  of  the  above  sections,  is  on  the  line  running,  with  the 
proper  variations,  west  from  the  correct  starting  point,  and 
is  stated  in  the  survey  to  be  forty-seven  links  too  far  west.  Too 
far  west  from  what  ?  Manifestly,  the  west  end  of  the  road, 
which,  as  stated  in  the  surveyor's  report  itself,  was  required 
to  coincide  with  the  corner  of  the  sections  last  above  men- 
tioned. But  if  there  could  be  any  doubt  of  this,  it  is  cer- 
tainly removed  when  we  look  at  the  indorsement  on  the  plat, 
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which  declares,  in  so  many  words,  the  "road  runs  (west) 
*  *  *  to  a  point  forty-seven  links  east  of  a  stone  which  sets 
near  the  section  corner, " — of  coarse  meaning  the  same  rock 
or  stone  which  is  referred  to  as  being  "too  far  west."  Now, 
if,  as  is  here  said,  the  road  runs  west  on  the  proper  line  to  a 
point  forty-seven  links  east  of  the  stone,  and  the  stone  is  just 
forty-seven  links  west  of  the  corner  of  the  above  sections,  it 
certainly  follows  the  road  terminates  at  the  corner  of  these 
sections,  as  required  by  the  petition  and  the  order  of  the 
commissioners,  and  hence  there  is  no  ground  for  the  objec- 
tion under  consideration. 

On  the  hearing  in  the  circuit  court,  counsel  for  plaintiff 
offered  to  show  by  affidavits  that  the  road,  as  established  by 
the  county  surveyor,  is  not,  as  a  matter  of  fact,  located  on  the 
section  line,  as  stated  in  the  survey, — which,  on  objection  by 
defendant  in  error,  the  court  refused  to  allow,  and  we  think 
properly.  It  is  clear  from  what  has  already  been  said,,  what- 
ever the  real  facts  may  be  in  this  respect,  the  record  before 
us  shows  that  the  road  is  located  in  conformity  with  the 
petition  and  the  order  of  the  commissioners,  and  hence  the 
application  to  prove  by  affidavits  the  road  was  located  over 
another  and  different  route,  was  but  an  offer  to  contradict  the 
record,  and  re-try  the  case  upon  the  merits,  so  far  as  this 
question  was  concerned,  on  ex  parte  affidavits.  To  have  per- 
mitted this  would  have  been,  in  effect,  giving  the  plaintiff  in 
error  an  appeal  and  trial  de  novo  on  this  question,  in  a  case 
where  the  law  allows  none.  It  is  not  the  office  of  a  com- 
mon law  writ  of  certiorari  to  afford  the  complaining  party  an 
opportunity  of  having  his  case  re-tried,  but  the  object  of  the 
writ  is  to  have  the  proceedings  in  the  inferior  tribunal  quashed 
and  annulled  altogether,  and  whatever  the  rule  may  be  else- 
where, it  is  well  settled  in  this  State  that  the  hearing  in  such 
a  case  consists  simply  of  an  inspection  by  the  court  of  the 
record  brought  before  it,  for  the  sole  purpose  of  determining 
whether  the  inferior  tribunal  has  proceeded   irregularly  or 
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exceeded  its  jurisdiction.  If  it  has,  the  proceedings  will  be 
quashed,  otherwise  they  will  not.  Chicago  and  Rock  Island 
R.  R.  Co.y.  Whipple,  22  111.  105;  Same  v.  Fell,  id.  333; 
Commissioners  v.  Supervisors  of  Carthage,  27  id.  140  ;  Commis- 
sioners v.  Harper,  38  id.  103 ;  Doolittle  v.  Galena  and  Chicago 
Union  R.  R.  Co.  14  id.  381 ;   Hijslop  v.  Finch,  99  id.  171. 

In  England,  and  in  many  of  the  States,  the  practice  in 
these  cases  has  been  largely  modified  by  statute,  and  from 
this  cause  some  confusion  and  apparent  conflict  have  arisen 
in  the  cases.  Of  course,  where  there  is  a  statute  regulating 
the  subject,  that  must  control,  and  it  is  hardly  necessary  to 
remark  that  decisions  based  on  such  statutes  can  have  no 
controlling  influence  here,  where  the  proceeding  rests  exclu- 
sively on  common  law  grounds.  2  Wait's  Actions  and  De- 
fences, 141. 

We  do  not  think  any  of  the  other  points  raised  by  counsel 
for  plaintiff  in  error  are  well  taken,  or  that  they  are  of  suffi- 
cient importance  to  demand  a  discussion  at  our  hands. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey,  dissenting: 

I  concur  in  the  rules  of  law  laid  down  in  this  opinion,  but 
think  there  is  error  in  the  construction  of  the  surveyor's 
return.  I  think  it  entirely  fails  to  show  that  the  western 
terminus  is  at  the  intersection  of  the  section  line  with  the 
north  and  south  road.  This  point,  of  course,  is  on  the  sec- 
tion line,  and  two  rods  east  of  the  section  corner, — the  north 
and  south  road  being  four  rods  wide,  and  the  section  corner 
being  in  the  middle  of  the  road.  The  road  in  controversy 
was  to  be  one  mile  and  a  quarter  long, — was  to  run  on  the 
section  line.  The  first  quarter  of  a  mile  of  the  survey  was 
on  the  section  line.  There  (at  the  north-east  corner  of  sec- 
tion 9)  the  surveyor  changed  his  variation,  and  run  on  that 
changed  course  until  he  intersected  the  north  and  south  road, 
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in  line  with  a  stone,  which  he  says  was  near  the  section 
corner, — not  at  the  section  corner.  If  the  straight  line 
from  the  north-east  corner  of  section  9,  through  the  elm, 
produced,  was  on  the  section  line,  it  would  have  struck  the 
section  corner, — not  a  stone  near  the  same.  This  is  error 
for  which  the  survey  should  be  set  aside,  unless  it  was  so  close 
as  to  be  unimportant.  The  affidavits  that  it  is  one  hundred 
and  ninety  feet  too  far  north,  were  competent. 


The  Laclede  Bank 

v. 

Chauncey  H.  Keeler. 

Filed  at  Springfield  March  26,  1884. 

1.  Impeachment  of  witness— as  to  the  mode.  The  proper  mode  of 
inquiring  into  the  general  reputation  of  a  person  who  has  given  testimony  in 
a  cause,  for  truthfulness,  is  to  ask  the  impeaching  witness  whether  he  knows 
such  person's  general  reputation  among  his  neighbors  for  truth  and  veracity, 
and  what  that  reputation  is.  In  the  English  courts  the  course  is,  further,  to 
inquire  whether  from  such  knowledge  the  impeaching  witness  would  believe 
that  person  under  oath.  While  this  court  has  adopted  the  English  rule  as 
correct,  it  has  never  held,  and  such  is  not  the  law,  that  it  is  compulsory  that 
the  opinion  of  the  witness  shall  be  asked  or  stated. 

2.  The  general  practice  in  the  circuit  courts  of  this  State  has  been,  to 
leave  it  optional  with  the  party  calling  the  impeaching  witness,  to  ask  the 
opinion  of  the  witness,  or  not,  as  he  may  think  proper;  and  this  practice  is 
correct,  and  in  harmony  with  the  current  of  authority  upon  the  question. 

3.  Attokney  and  client — of  dealings  between  them.  The  law  does 
not  prohibit  an  attorney  from  purchasing  property  from  his  client  when  the 
transaction  is  fair  and  honest,  and  in  no  manner  tainted  with  fraud,  undue 
influence  or  corruption. 

4.  Attachment — whether  the  debtor  has  such  an  interest  as  will  be 
subject  to  attachment.  A  mere  stockholder  in  a  corporation  procured  his 
attorney  to  purchase  the  indebtedness  of  the  corporation,  which  was  secured 
by  a  deed  of  trust  on  the  property  of  the  corporation,  the  attorney  advancing 
his  own  money  for  that  purpose,  and  the  corporation  being  unable  to  pay  the 

25—109  III. 
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debt,  he  caused  a  sale  of  the  property  to  be  made,  at  which  the  client  became 
the  purchaser,  but  paid  nothing,  agreeing  to  pay  the  attorney  within  sixty 
days  or  convey  the -property  to  him,  and  the  trustee's  deed,  though  executed, 
was  never  delivered  to  the  purchaser,  but  left  with  the  attorney  to  whom  the 
purchase  money  was  coming,  and  the  purchaser  being  unable  to  pay  the 
amount  of  his  bid,  conveyed  the  property  to  the  attorney  according  to  his 
prior  agreement,  which  conveyances  were  recorded  before  the  levy  of  an 
attachment  issued  against  such  purchaser.  It  was  held,  that  such  purchaser 
had  no  title,  legal  or  equitable,  subject  to  the  attachment,  his  only  interest 
being  his  bid,  and  his  deed  being  a  transfer  of  that. 

5.  Sale  under  trust  deed — inadequacy  of  price.  The  fact  that  a 
person  acquires  property,  through  a  sale  under  a  power  in  a  deed  of  trust,  at 
less  than  its  real  value,  when  the  sale  was  at  public  vendue,  where  all  wish- 
ing might  bid,  and  it  was  conducted  legally,  will  not  impair  the  validity  of 
the  sale. 


Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  the  appellant : 

The  English  rule  requiring  that  the  attacking  witness 
should  testify  that  he  would  not,  from  his  knowledge  of  the 
reputation  of  the  attacked  witness,  believe  him  on  oath,  has 
been  adopted  in  this  State.  Starkie  on  Evidence,  (9th  Am. 
ed.)  210;  Massey  v.  Farmers'  Bank,  104  111.  327;  Frye  v. 
Bank  of  Illinois,  11  id.  369.  And  for  a  statement  of  the 
reasons  for  this  rule,  see  Hamilton  v.  People,  29  Mich.  185, 
and  Eason  v.  Chapman,  21  111.  33. 

It  is  the  policy  of  the  law  to  forbid  all  dealings  between  an 
attorney  and  client  whereby  the  attorney  obtains  any  advan- 
tage. Jennings  v.  McConnell,  17  111.  148 ;  Alwood  v.  Mans- 
field, 59  id.  496 ;  Weeks  on  Attorneys,  sec.  268. 

So  rigidly  is  this  rule  enforced  that  it  is  applied  in  cases 
where  the  relation  has  ceased,  but  its  influence  continues. 
Weeks  on  Attorneys,  sec.  268,  note. 

The  burden  of  proof  is  shifted  upon  the  attorney  to  show 
that  every  transaction  had  with  a  client  was  fair.  Merry- 
man  v.  Euler,  59  Ind.  588. 


1884.]  Laclede  Bank  v.  Keeler.  387 

Brief  for  the  Appellee.  , 

Where  an  attorney  buys  a  note,  given  by  his  client,  and 
secured  by  a  mortgage,  as  in  the  case  at  bar,  the  client  is 
entitled  to  all  the  benefits  of  the  purchase.  McDowell  v.  Mil- 
roy,  69  111.  498. 

And  the  rule  is  not  changed  or  affected  by  the  circumstance 
that  the  attorney  is  a  member  of  a  firm  of  lawyers.  The 
relation  exists  between  the  client  and  every  member  of  the 
firm.  Weeks  on  Attorneys,  sec.  244;  Walker  v.  Goodrich, 
16  111.  341. 

Mr.  A.  S.  Wilderman,  and  Mr.  Cecil  Y.  Scott,  for  the 
appellee : 

It  is  exclusively  the  province  of  the  jury  to  determine  to 
what  extent  the  credibility  of  a  witness  is  affected  by  testi- 
mony tending  to  his  impeachment.  Craig  v.  Rohrer,  63  111. 
325 ;  Roach  v.  People,  77  id.  31. 

It  is  true,  an  impeaching  witness  may  be  asked  whether  he 
would  believe  the  witness  under  oath ;  but  it  is  not  neces- 
sary to  ask  such  question  to  effect  an  impeachment.  People 
v.  Tyler,  35  Cal.  553;  Massey  v.  Farmers'  Bank,  104111.  334. 

There  is  no  rule  of  law  which  prohibits  an  attorney  from 
becoming  the  purchaser  of  land  owned  by  his  client.  Hess 
v.  Voss,  52  111.  481 ;  Weeks  on  Attorneys,  450. 

Messrs.  Wilderman  &  Hamill,  for  the  interpleader  the 
St.  Louis  Carbon  Works : 

The  facts,  as  testified  to  by  all  the  witnesses,  do  not  show 
that  the  relation  of  attorney  and  client  ever  existed  between 
Hauessler  and  Keeler,  either  generally  or  in  relation  to  this 
particular  business.  Hauessler  had  refused  to  advise  Keeler, 
or  to  be  employed  by  or  for  him,  and  he  had  employed  Noble 
&  Orrick.  Weeks  on  Attorneys,  sees.  153,  154;  Granger  v. 
Warrington,  3  Gilm.  299;   Setzer  v.  Wilson,  4  Ired.  501. 

The  rule  in  regard  to  impeaching  a  witness  by  evidence 
of  general  reputation  for  truth  and  veracity,  does  not  seem 
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to  render  it  necessary  to  prove  that  the  impeaching  witness 
would  not  believe  him  under  oath,  but  simply  permits  the 
question  to  be  asked.  Frye  v.  State  Bank,  11  111.  378  ;  Crab- 
tree  v.  Hagenbaugh,  25  id.  233 ;   People  v.  Tyler,  35  Cal.  553. 

Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court : 

This  was  an  action  in  attachment,  brought  by  the  Laclede 
Bank,  in  the  circuit  court  of  St.  Clair  county,  against  Chaun- 
cey  H.  Keeler.     The  writ  was  issued  on  the  19th  day  of  July, 

1881,  and  was  levied  upon  the  real  estate  in  question  on  the 
same  day.     Subsequently,  and  on  the  17th  day  of  March, 

1882,  a  judgment  was  rendered  against  the  defendant  in  the 
attachment.  In  the  meantime,  however,  and  on  October  22, 
1881,  the  St.  Louis  Carbon  Works  Company  appeared  in  the 
action  and  filed  an  interpleader,  in  which  the  corporation 
claimed  to  own  the  real  estate  attached ;  that  Keeler,  (defend- 
ant in  attachment,)  on  the  1st  day  of  July,  1881,  for  a  good 
and  valuable  consideration,  conveyed  the  property  to  Hauess- 
ler,  who  recorded  his  deed  July  9,  1881,  and  that  on  the  9th 
day  of  September,  1881,  Hauessler  conveyed  to  the  inter- 
pleader. 

A  number  of  replications  were  filed,  upon  which  issue  was 
joined.  The  third  replication  is,  that  the  deed  from  Keeler 
to  Hauessler  was  in  fact  a  mortgage,  and  that  Keeler  re- 
tained an  equitable  interest  in  the  land  conveyed,  of  which 
the  interpleader  had  notice  when  it  took  its  deed  from  Hauess- 
ler. There  was  a  rejoinder  traversing  this  replication,  and 
issue  was  joined.  The  fifth  replication  is,  that  the  deed  from 
Keeler  to  Hauessler  was  in  fact  a  mortgage,  given  to  secure 
an  indebtedness  of,  to-wit,  $7756,  due  from  Keeler  to  Hauess- 
ler, the  land  conveyed  being  worth  at  the  time  $15,000,  of 
all  of  which  the  interpleader  had  notice,  etc.  To  this  there 
were  two  rejoinders, — first,  that  the  deed  was  absolute ;  and 
second,  that  the  land  was  not  worth  $15,000,  and  the  inter- 
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pleader  had  no  notice.  Issue  was  joined  on  both  of  these 
rejoinders.  The  sixth  replication  is,  that  when  the  deed  from 
Keeler  to  Hauessler  was  made,  Hauessler  was  a  practicing 
attorney  at  law  in  St.  Louis,  retained  by  Keeler  to  advise 
and  counsel  him  with  reference  to  claims  of  Keeler's  cred- 
itors, and  that  Hauessler,  as  such  attorney,  advised  Keeler 
to  make  the  deed,  so  as  to  hinder  and  delay  Keeler's  cred- 
itors, and  the  deed  was  made  for  said  purpose,  of  which  the 
interpleader  had  notice.  To  this  there  was  a  rejoinder,  which 
merely  said,  generally,  that  the  replication  was  not  true.  The 
seventh  replication  is,  that  the  deed  from  Keeler  to  Hauessler 
was  made,  as  Hauessler  well  knew,  for  the  purpose  of  hinder- 
ing and  delaying  Keeler's  creditors,  of  which  the  interpleader 
had  notice,  etc.  To  this  there  was  a  rejoinder,  in  general 
terms,  that  the  replication  was  not  true. 

Upon  the  issues  formed,  a  trial  was  had  before  the  court,  a 
jury  having  been  waived  by  the  parties,  and  the  court  found 
in  favor  of  the  interpleader,  and  as  a  freehold  is  involved, 
the  plaintiff  in  the  attachment,  the  Laclede  Bank,  has  ap- 
pealed directly  to  this  court. 

On  the  trial  of  the  cause,  Chauncey  H.  Keeler  was  called  as 
a  witness,  and  testified  in  favor  of  appellant.  For  the  purpose 
of  impeaching  the  testimony  of  the  witness,  appellee  called 
several  witnesses,  who  testified  that  they  were  acquainted 
with  the  general  reputation  of  the  witness  for  truth  and  ver- 
acity in  the  neighborhood  in  which  he  resided,  and  that  his 
reputation  was  bad.  It  was  contended  that  the  evidence 
offered  did  not  go  far  enough  to  impeach  the  testimony  of 
Keeler,  and  in  order  to  save  the  question,  two  propositions 
(Nos.  1  and  2)  were  submitted  to  the  court,  to  be  held  as  law 
in  the  case,  which,  in  substance,  declared  that  the  witness 
Keeler  was  not  successfully  impeached  unless  the  witnesses 
called  to  impeach  were  asked  whether,  from  their  knowledge 
of  his  reputation,  they  would  believe  him  upon  his  oath.  The 
regular  mode  of  examining  into  the  general  reputation  is,  to 
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inquire  of  the  witness  whether  he  knows  the  general  reputa- 
tion of  the  person  in  question  among  his  neighbors  for  truth 
and  veracity,  and  what  that  reputation  is.  In  the  English 
courts  the  course  is,  further,  to  inquire  whether  from  such 
knowledge  the  witness  would  believe  that  person  upon  his 
oath.  (1  Greenleaf  on  Evidence,  sec.  461.)  The  English 
rule  was  adopted  as  the  correct  one  in  this  State  in  Frye 
v.  Bank  of  Illinois,  11  111.  367,  and  followed  in  subsequent 
cases.  Eason  v.  Chapman,  21  111.  34;  Massey  v.  Bank,  104 
id.  327. 

But  while  the  rule  we  have  heretofore  established  permits 
the  witness,  after  he  has  stated  that  he  knows  the  general 
reputation  of  the  person  for  truth  and  veracity  among  his 
neighbors,  to  go  on  and  state  that,  judging  from  such  repu- 
tation, he  would  not  believe  the  person  upon  his  oath,  yet 
this  court  has  never  held,  and  we  do  not  understand  it  to  be 
the  law,  that  the  rule  is  compulsory  that  the  opinion  of  the 
witness  should  be  asked  or  stated.  The  cases  cited  supra, 
which  establish  the  rule  in  this  State,  none  of  them  hold 
that  the  law  requires  the  opinion  of  the  impeaching  witness 
to  be  taken.  Indeed,  no  authority  has  been  cited  in  the 
argument  which  establishes  or  sustains  such  a  doctrine,  and 
we  are  aware  of  no  such  authority.  On  the  other  hand,  in 
People  v.  Tyler,  35  Cal.  553,  where  the  trial  court  held  that 
it  was  essential  that  the  impeaching  witness  should  testify 
that  from  such  reputation  he  would  not  believe  the  person 
upon  oath,  on  appeal  the  Supreme  Court  reversed  the  judg- 
ment, and  decided  that  the  ruling  was  erroneous.  Our  atten- 
tion has  not  been  called  to  any  case  in  this  State  where  the 
precise  question  has  arisen,  but  we  think  the  general  practice 
in  the  circuit  courts  has  been  to  leave  it  optional  with  the 
party  calling  the  impeaching  witness,  to  ask  the  opinion  of 
the  witness,  or  not,  as  he  may  think  proper ;  and  this  prac- 
tice, in  our  judgment,  is  correct,  and  in  harmony  with  the 
current  of  authority  bearing  upon  the  question. 
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The  court  was  also  requested,  in  the  third  proposition,  to 
hold,  in  substance,  that  if  Hauessler  was  a  member  of  a  firm 
of  practicing  attorneys,  and  that  the  relation  of  attorney  and 
client  existed  between  Keeler  and  the  firm  when  Keeler  deeded 
the  property  to  Hauessler,  then  the  equitable  title  to  the  prop- 
erty was  in  Keeler,  and  that  the  property  was  subject  to  the 
attachment.  The  refusal  of  the  court  to  allow  this  proposition 
is  relied  upon  as  error.  The  rules  of  law  which  govern  the 
duties  of  an  attorney  to  his  client  are  well  settled,  and  are 
not  of  doubtful  meaning.  As  was  said  in  Alwood  v.  Mans- 
field, 59  111.  496 :  "It  is  the  duty  of  the  solicitor  to  protect 
the  interest  of  his  client.  The  client  is  entitled  to  the  full 
benefit  of  the  best  exertions  of  his  solicitor ;  and  the  solicitor 
may  not  bring  his  own  personal  interest  in  any  way  into  con- 
flict with  that  which  his  duty  requires  him  to  do  on  behalf  of 
his  client."  We  do  not,  however,  understand  it  to  be  the 
law  that  an  attorney  is  prohibited  from  purchasing  property 
from  his  client,  where  the  transaction  is  fair  and  honest,  and 
in  no  manner  tainted  with  fraud,  undue  influence  or  corrup- 
tion. Dealings  between  attorney  and  client  will  be  scrutinized 
closely,  in  order  to  guard  against  wrong  being  committed, 
owing  to  the  confidential  relations  existing  between  them,  and 
the  supposed  personal  influence  of  an  attorney  over  his  client ; 
but  there  is  no  rule  of  law  which  absolutely  prohibits  a  sale 
merely  on  account  of  the  existence  of  the  relation  of  attorney 
and  client.  (Hess  v.  Voss,  52  111.  472.)  A  sale  of  property 
from  a  client  to  an  attorney  will  be  sustained,  where  the 
transaction  is  open,  honest  and  fair,  and  no  undue  influence 
is  used.  Under  the  proposition  submitted  to  the  court  to  be 
held  as  law,  if  the  relation  of  attorney  and  client  existed 
when  the  deed  was  made,  no  title  passed,  although  the  attor- 
ney concealed  nothing,  made  no  misrepresentations,  and 
although  the  transaction  may  have  been  in  every  respect 
fair  and  honest.  Such  is  not  the  law,  and  it  would  have  been 
error  if  the  court  had  given  the  proposition. 
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Bat  independent  of  the  decision  of  the  court  on  these  propo- 
sitions of  law,  we  perceive  no  ground  upon  which  it  can  be 
held  that  the  property  is  liable  to  the  attachment.  Unless 
Keeler,  at  the  time  the  writ  of  attachment  was  levied,  owned 
the  property,  or  had  an  equitable  interest  therein,  it  is  plain 
that  the  property  could  not  be  held  subject  to  the  writ.  It  is, 
then,  an  important  inquiry  whether  Keeler  had  title  of  any 
character  to  the  property.  The  facts  bearing  upon  this  ques- 
tion are  not  conflicting,  nor  is  there  any  substantial  dispute 
in  regard  to  them. 

The  property  in  question  was  owned,  originally,  by  the 
Western  Fertilizer  and  Chemical  Works,  a  corporation  organ- 
ized under  the  laws  of  this  State.  Prior  to  1879  the  company 
made  a  deed  of  trust  on  the  property  to  John  B.  Bowman,  as 
trustee,  to  secure  the  sum  of  $10,000.  This  indebtedness 
was  held  and  owned  by  the  Bank  of  Commerce  of  St.  Louis, 
and  in  April,  1879,  $7500  remaining  due,  the  bank  de- 
manded the  money.  Keeler  was  then  secretary  of  the  fertil- 
izer company,  and  as  such  he  employed  Slayback,  of  the 
firm  of  Broadhead,  Slayback  &  Hauessler,  to  procure  from 
the  bank  an  extension  of  one  year's  time  in  which  to  pay  the 
indebtedness.  The  extension  was  obtained,  and  thus  matters 
stood  until  September,  1880,  when  the  bank  again  insisted 
on  payment.  Keeler  and  Slayback  again  called  on  the  bank 
for  a  further  extension,  but  they  were  refused,  when  Hauess- 
ler, on  September  20,  1880,  was  induced  to  go  to  the  bank 
and  purchase  the  claim  on  his  own  account,  which  he  did, 
and  paid  his  own  money  therefor.  He  held  the  claim  until 
April  9,  1881,  when  the  trustee  named  in  the  deed  of  trust 
(Mr.  Bowman)  sold  the  property  in  satisfaction  of  the  deed 
of  trust,  at  public  vendue,  and  at  the  sale  Keeler  bid  it  off  for 
$7500,  but  not  being  able  to  raise  the  money  to  pay  his  bid, 
Bowman,  the  trustee,  executed  the  deed,  and  left  it  in  the 
hands  of  Hauessler,  to  be  delivered  to  Keeler  when  he  should 
pay  the  money,  as  required  by  the  terms  of  the  sale.     No 
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part  of  the  purchase  money  was  ever  paid  by  Keeler.  He 
agreed  with  Hauessler  to  pay  the  money  in  sixty  days,  and 
in  case  he  failed  at  the  end  of  the  sixty  days  agreed  upon,  he 
was  then  to  make  a  deed  to  Hauessler,  and  thus  place  the 
title  in  him  in  like  manner  as  if  he  had  been  the  purchaser 
at  the  trustee's  sale.  Keeler  failing  to  raise  the  money  to 
pay  his  bid,  on  the  first  day  of  July  made  the  deed  to  Hauess- 
ler, as  he  had  agreed  to  do.  We  have  made  no  mention  of 
the  deed  of  trust  for  $20,000  made  by  Keeler  on  the  property, 
upon  which  he  attempted  to  raise  money,  as  we  do  not  think 
it  has  any  material  bearing  on  the  case.  Keeler  was  a  stock- 
holder in  the  corporation  which  owned  the  property  when 
the  deed  of  trust  under  which  it  was  subsequently  sold  was 
executed,  but  it  is  nowhere  claimed  that  he  had  any  title  to 
the  property  prior  to  his  purchase  under  the  deed  of  trust, 
and  he  certainly  acquired  no  equitable  title  under  his  pur- 
chase at  the  trustee's  sale.  He  bid  in  the  property,  but  paid 
no  part  of  the  bid,  and  was  never  entitled  to  a  deed.  The 
fact  that  a  deed  was  given  him,  in  order  that  he  might  make 
a  deed  to  Hauessler  to  avoid  a  re-sale  under  the  deed  of 
trust,  can  not,  under  the  circumstances,  be  regarded  as  vest- 
ing the  title  to  the  property  in  him.  At  all  events,  receiving 
a  deed  in  the  manner  he  did,  he  held  as  a  mere  trustee  for 
Hauessler.  The  only  real  interest  Keeler  had,  was  his  bid, 
and  the  deed  which  he  made  was  merely  a  transfer  of  that 
bid,  and  as  he  had  transferred  his  bid  before  the  attachment 
was  levied,  he  had,  at  the  time  of  the  levy,  no  interest  what- 
ever in  the  property  liable  to  be  reached  at  the  suit  of  his 
creditors. 

Much  stress  is  placed  upon  the  alleged  fact  that  Hauessler 
purchased  the  property  for  less  than  its  real  value.  The 
sale  under  which  he  acquired  the  title  was  made  under  the 
power  contained  in  the  deed  of  trust.  The  property  was  sold 
at  public  vendue,  where  all  had  a  full  opportunity  to  bid. 
The  sale  was  conducted  in  the  mode  provided  by  law,  and 
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although  the  property  may  not  have  sold  for  its  full  value, 
that  fact  did  not  impair  the  validity  of  the  sale. 

After  a  careful  examination  of  the  entire  record,  we  are 
satisfied  that  the  judgment  of  the  circuit  court  is  correct, 
and  it  will  be  affirmed. 

Judgment  affirmed. 


Euth  A.  Price 

v. 
J.  D.  England. 

Filed  at  Springfield  March  26,  1884. 

1.  Tax  title — of  the  notice  to  entitle  the  purchaser  at  a  tax  sale  to  a 
deed — requisites  of  the  affidavit.  An  affidavit  to  entitle  the  purchaser  of 
land  at  tax  sale  to  a  deed,  must  follow  the  requirements  of  the  statute,  and 
state  particularly  the  facts  relied  on  as  showing  service  of  notice,  so  that  the 
court  can  see  that  the  mode  of  service  is  such  as  is  required  by  the  constitu- 
tion and  the  statute. 

2.  An  affidavit  of  a  purchaser  of  land  for  taxes  on  a  purchase  in  June, 
1878,  after  stating  the  service  of  notice  of  the  sale  of  the  premises  for  taxes 
on  certain  of  the  persons  named,  proceeded  as  follows:  "That  on  the  11th 
day  of  February,  A.  D.  1880,  affiant  served  a  notice  on  J.  D.  E.,  the  owner, 
occupant,  and  person  in  whose  name  taxed,  of  the  land  hereinbefore  de- 
scribed; that  all  the  notices  served,  as  above  set  forth,  were  printed,  a  copy 
of  which  notice  is  hereto  attached  and  made  a  part  of  this  affidavit:"  Held, 
that  the  affidavit  was  fatally  defective  in  not  showing  that  the  occupant  was 
served  with  personal  notice,  as  required  by  the  constitution. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  F.  M.  W.  Price,  for  the  plaintiff  in  error. 

Mr.  Wm.  B.  Webber,  for  the  defendant  in  error. 
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Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  wherein  there  was  judg- 
ment for  the  defendant,  and  the  plaintiff  appeals  to  this 
court. 

The  plaintiff's  claim  of  title  was  under  a  tax  deed  made 
upon  a  sale  of  the  premises,  for  taxes,  on  June  17,  A.  D. 
1878.  The  point  of  attack  on  the  tax  deed  is  as  to  the  suffi- 
ciency of  the  notice  of  the  sale  for  taxes. 

Section  5,  article  9,  of  the  constitution  of  1870,  requires 
that  the  General  Assembly  shall  provide  by  law  for  reason- 
able notice  to  be  given  to  the  owners  or  parties  interested,  by 
publication  or  otherwise,  of  the  fact  of  the  sale  of  real  prop- 
erty for  taxes,  and  when  the  time  of  redemption  shall  expire : 
"Provided,  that  occupants  shall  in  all  cases  be  served  with 
personal  notice  before  the  time  of  redemption  expires."  Sec- 
tion 216  of  the  Eevenue  act,  (Kev.  Stat.  1874,  p.  893,)  as 
amended  May  31,  1879,  (Laws  1879,  p.  256,)  provides  that 
no  purchaser  of  real  property  at  a  sale  for  taxes  shall  be 
entitled  to  a  deed  for  the  property  so  purchased  until  he  shall 
have  complied  with  certain  named  conditions,  one  of  which 
being,  that  he  shall  "serve,  or  cause  to  be  served,  a  written 
or  printed,  or  partly  written  and  partly  printed,  notice  of 
such  purchase  on  every  person  in  actual  possession  or  occu- 
pancy of  such  land  or  lot ;  also,  the  person  in  whose  name 
taxed ;  *  *  *  also,  the  owners  of,  or  parties  interested  in, 
said  land  or  lot,  *  *  *  if  they  can  *  *  *  be  found, 
*  *  *  at  least  three  months  before  the  expiration  of  the 
time  of  redemption  on  such  sale."  Section  217  of  said  act 
provides,  "that  every  purchaser,  by  himself  or  agent,  shall, 
before  he  shall  be  entitled  to  a  deed,  make  an  affidavit  of 
his  having  complied  with  the  conditions  of  the  foregoing 
section,  stating  particularly  the  facts  relied  on  as  such  com- 
pliance." 
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The  affidavit,  under  the  last  section,  relied  on  in  this  case, 
after  stating  the  service  of  notice  of  the  sale  of  the  premises 
for  taxes  on  certain  other  persons  named,  proceeds :  "That 
on  the  11th  day  of  February,  A.  1).  1880,  affiant  served  a 
notice  on  J.  D.  England,  the  owner,  occupant,  and  person  in 
whose  name  taxed,  of  the  land  hereinbefore  described ;  that 
all  the  notices  served,  as  above  set  forth,  were  printed,  a  copy 
of  which  notice  is  hereto  attached  and  made  a  part  of  this 
affidavit."  The  objection  taken  to  the  affidavit  is,  that  it 
does  not  show  a  sufficient  service  of  notice  on  England. 

The  affidavit  is  defective,  in  not,  as  the  statute  requires, 
"stating  particularly  the  facts  relied  on  as  such  compliance" 
with  the  condition  of  giving  notice.  The  constitution  requires 
that  occupants  shall  be  served  with  personal  notice.  It  does 
not  appear  here  that  there  was  personal  notice  served.  If 
there  was  service  of  a  printed  notice,  the  mode  of  service 
might  have  been  by  sending  the  notice  by  mail,  or  by  leaving 
a  copy  at  the  residence  of  the  occupant,  or  delivering  it 
to  some  member  of  his  family.  All  these  are  recognized 
modes  of  notice,  and  in  the  idea  of  the  person  making  the 
affidavit,  either  of  them  might  have  been  considered  a  proper 
manner  of  service  of  notice.  The  affidavit  should  have  fol- 
lowed the  requirement  of  the  statute,  and  stated  particularly 
the  facts  relied  on  as  showing  service  of  notice,  so  that  the 
court  might  see  that  the  mode  of  service  was  that  which  is 
required  by  the  constitution  and  the  statute. 

There  being,  then,  failure  to  show  compliance  with  the 
condition  upon  which,  only,  could  the  purchaser  at  the  tax 
sale  become  entitled  to  a  deed,  there  is  no  title  made  by  the 
tax  deed,  and  the  judgment  mast  be  affirmed. 

Judgment  affirmed. 
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Francis  Hurlbut 

v. 

William  B.  Bradford. 

Filed  at  Ottawa  March  26,  1884. 

1.  Limitation — act  of  1839 — payment  of  taxes — first  and  last  pay- 
ment— whether  seven  years  must  intervene.  The  payment  of  all  taxes  on 
vacant  and  unoccupied  land  by  a  party,  under  color  of  title  acquired  in  good 
faith,  before  possession  taken,  is  a  bar  to  an  action  of  ejectment  brought  by 
the  owner  of  the  paramount  title,  even  though  the  last  payment  of  taxes  is 
made  more  than  four  months  less  than  seven  years  from  the  first  payment, 
where  possession  is  not  taken  under  the  color  of  title  until  after  seven  years 
have  elapsed  since  the  first  payment. 

2.  Same— former  decisions.  In  Meacham  v.  Winstanly,  77  111.  269,  it  is 
inadvertently  said  that  there  must  be  seven  years  between  the  first  and  last 
payments,  to  complete  the  statutory  bar.  In  that  case  it  was  not  intended 
to  overrule  the  cases  of  McConnel  v.  Konepel,  46  111.  519,  and  Clark  v. 
Lyon,  45  id.  388.  That  question  was  not  presented  by  the  record,  and  in  so 
far  as  it  conflicts  with  those  prior  decisions  it  is  overruled. 

3.  Same — by  whom  the  taxes  must  be  paid.  To  create  the  statutory  bar, 
the  claim  and  color  of  title  must  coincide  with  the  payment  of  taxes  for  seven 
successive  years.  The  person  paying  the  taxes  must  in  some  way  be  inter- 
ested in  or  connected  with  the  claim  and  color  of  title.  A  payment  by  a 
stranger  to  the  claim  and  color  of  title  does  not  answer  the  requirements  of 
the  statute. 

4.  Same — as  to  proof  of  payment  by  the  proper  person.  To  defeat 
the  parmount  title  by  the  payment  of  taxes  under  color  of  title,  the  proof  of 
the  payments  by  the  holder  of  the  color  of  title,  or  some  one  interested  in  the 
same,  or  on  his  behalf,  must  be  clear  and  convincing.  Such  titles  should  not 
be  overcome  by  loose  and  uncertain  testimony,  or  upon  mere  conjecture  or 
violent  presumptions. 

5.  The  holder  of  claim  and  color  of  title  to  vacant  and  unoccupied  land, 
paid  the  taxes  thereon  in  November,  1839,  and  soon  after  died.  The  receipts 
for  the  taxes  of  1840,  1842  and  1843  were  in  his  name,  instead  of  being  in  the 
name  of  the  heir  or  heirs:  Held,  that  these  payments  could  not  be  presumed 
to  have  been  made  by  the  heirs,  or  in  his  name  by  some  unknown  person  for 
them,  and  without  other  evidence  could  not  be  treated  as  payments  by  the 
owner  of  the  color  of  title. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 
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Messrs.  Sanford  &  Carney,  for  the  appellant : 
It  is  not  necessary  that  seven  years  should  elapse  after 
the  first  payment  of  taxes  before  the  last  one  in  the  series. 
It  is  sufficient  if  the  taxes  of  seven  successive  years  are  paid, 
and  possession  is  not  taken  until  after  seven  years  from  the 
first  payment.  McConnel  v.  Konepel,  46  111.  519;  Clark  v. 
Lyon,  45  id.  391.  The  case  of  Meacham  v.  Winstanly,  77  111. 
269,  was  not  intended  to  overrule  these  cases. 

The  tax  receipt  for  1839  is  in  the  name  of  Kussell  Persons, 
dated  November  16,  1839,  before  his  death.  The  receipts 
for  the  years  1841,  1844  and  1845  are  in  the  names  of  the 
heirs  of  Russell  Persons,  and  are  prima  facie  evidence  of  pay- 
ment of  taxes  by  them.  The  other  three  receipts,  for  the 
years  1840,  1842  and  1843,  are  in  the  name  of  Eussell  Per- 
sons,— a  son  of  the  deceased,  and  one  of  the  heirs, — and  are 
prima  facie  evidence  of  payment  of  taxes  by  him. 

Mr.  L.  Douglass,  and  Mr.  J.  B.  Boggs,  for  the  appellee : 

The  Statute  of  Limitations  did  not  begin  to  run  until  the 
first  payment  was  made,  November  16,  1839.  The  last  pay- 
ment was  made  June  5,  1846.  The  statute,  as  we  under- 
stand it,  requires  seven  full  years  between  the  date  of  the 
first  and  last  payment  of  taxes.  Bride  v.  Watt,  23  111.  507 ; 
Clark  v.  Lyon,  45  id.  391 ;  Dickenson  v.  Breeden,  30  id.  327; 
Steams  v.  Gittings,  23  id.  392 ;  Meacham  v.  Winstanly,  77  id. 
269 ;  Rawson  v.  Fox,  65  id.  209. 

The  case  of  McConnel  v.  Konepel,  46  111.  519,  was  over- 
ruled by  Meacham  v.  Winstanly,  77  111.  269. 

In  order  to  claim  the  benefit  of  section  9  of  the  Limitation 
law,  the  taxes  must  be  paid  for  seven  successive  years  by  the 
person  holding  color  of  title.  If  paid  for  any  one  of  the  seven 
years  by  one  not  having  the  color  of  title,  the  limitation  fails. 
Dawley  v.  Van  Court,  21  111.  460 ;  Fell  v.  Cessford,  26  id.  522 ; 
Jayne  v.  Gregg,  42  id.  416;  Coleman  v.  Billings,  89  id.  183. 
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If  the  tax  was  paid  by  the  proper  party,  in  person,  or  by 
guardian,  or  by  agent,  it  was  a  matter  of  proof,  and  no  pre- 
sumption can  be  indulged  in  the  absence  of  proof.  Rawson 
v.  Fox,  65  111.  208. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellee,  in 
the  Knox  circuit  court,  against  appellant,  for  the  recovery  of 
a  portion  of  the  north-west  quarter  of  section  8,  town  11 
north,  range  4  east.  On  the  trial  in  the  court  below  the 
parties  waived  a  jury,  and  submitted  the  case  to  the  court 
for  trial.  The  court  found  the  issues  for  plaintiff,  and  a 
judgment  was  rendered  against  defendant,  and  a  wrilr  of 
restitution  was  awarded. 

It  is  not  disputed  that  appellee  produced  and  read  in 
evidence  a  connected  chain  of  title  from  the  United  States 
government  to  himself ;  but  to  meet  that  title  and  defeat  a 
recovery,  appellant  introduced  a  tax  deed  executed  by  the 
Auditor,  bearing  date  the  9th  day  of  February,  1835,  for  the 
entire  quarter,  to  Eussell  Persons.  He  also  produced  and 
read  in  evidence  a  connected  chain  of  title  from  Persons  to 
himself,  and  read  in  evidence  seven  tax  receipts  for  as  many 
years'  taxes  on  the  land,  the  first  bearing  date  the  16th  day 
of  November,  1839,  and  the  last  the  5th  day  of  June,  1846. 
He  also  proved  that  the  land  was  vacant  and  unoccupied 
during  that  period,  and  for  many  years  afterwards ;  that 
the  first  improvement  made  on  the  land  was  in  1866  or  1867, 
and  he  had  been  in  possession  six  or  eight  years  at  the  time 
of  the  trial. 

It  is  insisted  that  there  was  not  payment  of  taxes  for  the 
statutory  period,  so  as  to  create  a  bar  to  the  action.  From 
the  date  of  the  first  payment  to  the  last  lacks  something  more 
than  four  months  of  seven  years.  Such  payments  were  held 
to  fulfill  the  requirements  of  the  statute,  in  the  cases  of 
McConnel  v.  Konepel,  46  111.  519,  and  Clark  v.  Lyon,  45  id. 
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391.  It  was,  however,  said,  in  Meacham  v.  Winstanly,  77  111. 
269,  that  there  must  be  seven  years  between  the  first  and  last 
payments  to  complete  the  bar  of  the  statute.  That  was  inad- 
vertently said,  and  was  not  intended  to  overrule  McConnel  v. 
Konepel,  and  Clark  v.  Lyon,  supra.  That  question  was  not 
presented  by  the  record,  and  so  far  as  it  conflicts  with  those 
previous  decisions,  it  is  overruled.  We  think  that  it  does  not 
matter  that  there  is  not  seven  years  between  the  first  and 
last  payments,  provided  seven  years  does  elapse  from  the 
first  payment  and  entering  into  possession  of  the  land. 

But  it  is  claimed  that  a  number  of  payments  were  not 
shown  to  have  been  made  by  or  for  the  heirs  of  Persons,  after 
his  death.  It  has  been  repeatedly  held  that  the  claim  and 
color  of  title  must  coincide  with  the  payment  of  taxes, — that 
the  person  paying  the  taxes  must,  in  some  way,  be  interested 
in  or  connected  with  the  claim  and  color  of  title.  (Cqfield  v. 
Furry,  19  111.  183.)  A  payment  by  a  stranger  to  the  claim 
and  color  of  title  does  not  answer  the  requirements  of  the 
statute.  The  payment  must  be  under  the  color  of  title. 
Dawley  v.  Van  Court,  21  111.  460,  Fell  v.  Cessford,  26  id.  522, 
Jayne  v.  Gregg,  42  id.  416,  Coleman  v.  Billings,  89  id.  183, 
Newland  v.  Marsh,  19  id.  376,  Dunlap  v.  Daugherty,  20  id. 
404,  and  Bride  v.  Watt,  23  id.  512,  all  assert  this  doctrine. 

Inasmuch  as  the  payment  of  taxes  under  color  of  title 
operates  to  defeat  the  paramount  and  all  other  tities,  when 
relied  on,  the  proof  must  be  clear  and  convincing.  Such 
titles  should  not  be  overcome  by  loose  and  uncertain  testi- 
mony, or  upon  mere  conjecture  or  violent  presumptions.  Is 
the  evidence  of  payment  of  taxes  by  those  holding  the  color 
of  title,  for  seven  years,  clear  and  convincing  ?  We  think  not. 
Persons  paid  taxes  in  1839,  as  shown  by  the  tax  receipt; 
but  soon  after,  and  before  the  next  taxes  became  due,  he  died, 
and  the  receipts  dated  in  1840,  1841  and  1842  are  in  his 
name.  The  remaining  three  are  in  the  name  of  his  "Hrs.," 
or  the  "Hrs."  of  E.  Persons,  and  were  evidently  paid  by  or 
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for  his  heirs.  On  the  death  of  Persons  his  claim  of  title 
descended  to  his  heirs,  and  a  payment  in  his  name  by  some 
unknown  person  can  not  be  presumed  to  be  a  payment  for  the 
heirs.  In  some  of  the  cases  referred  to  above,  the  payment 
was  made  by  the  grantor  after  he  had  sold  the  land,  and  it 
was  held  not  to  be  sufficient  under  the  statute.  So,  without 
explanation,  payment  in  the  name  of  a  dead  man  is  not  suffi- 
cient, because  the  color  of  title  and  payment  of  taxes  do  not 
unite  in  the  same  person. 

But  it  is  urged  that  inasmuch  as  one  of  his  sons  was  named 
Eussell  Persons,  we  must  presume  he  paid  the  taxes  for  those 
years,  or  at  least  they  were  paid  for  him  by  the  other  heirs 
or  his  guardian,  and  under  the  cases  of  Chickering  v.  Faile, 
38  111.  342,  and  McGonnel  v.  Konepel,  46  id.  519,  the  pay- 
ments inured  to  the  benefit  of  all  the  heirs,  and  hence  were 
under  the  color  of  title.  The  presumption  that  he  paid  them 
is  repelled  by  his  testimony.  He  says  he  was  about  thirteen 
years  old  at  the  time  of  his  father's  death ;  that  he  did  not 
pay  them,  nor  does  he  know  who  did, — in  other  words,  he 
knows  nothing  in  regard  to  their  payment.  Nor  is  there  any 
evidence  that  he  had  a  guardian,  or  if  he  had,  that  he  had 
any  means  of  his  ward  with  which  to  pay  the  taxes.  We  are 
asked  to  make  presumptions  that  are  not  warranted  by  the 
rules  of  evidence.  If  the  payment  was  thus  made,  there 
surely  is  some  evidence  of  the  fact  capable  of  being  adduced. 
But  be  that  as  it  may,  appellant  has  failed,  as  to  these  three 
years,  to  prove  that  color  of  title  and  payment  of  taxes  coin-' 
cided  in  the  heirs  of  Kussell  Persons,  deceased. 

We  therefore  are  of  opinion  that  the  bar  of  the  statute  has 
not  been  made  out  by  the  proof,  and  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Ceaig  took  no  part  in  the  consideration  or 
decision  of  this  case. 
26—109  III. 
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Chicago,  Milwaukee  and  St.  Paul  Railroad  Company 

v. 
Margaret  Dumser. 

Filed  at  Ottawa  March  26,  1884. 

1.  Fencing  railway  teacks — constitutionality  of  the  statute  requiring 
that  to  be  done.  Under  the  police  power  the  State  has  the  undoubted  right 
to  require  all  railway  corporations  to  inclose  their  roads  with  a  suitable  and 
sufficient  fence,  as  a  matter  of  public  safety.  Such  regulations  tend  to  the 
safety  of  persons  and  property,  and  are  for  that  reason  lawful. 

2.  In  what  manner  and  to  what  extent  railway  corporations  shall  be  re- 
quired by  law  to  inclose  their  tracks,  and  where  it  shall  be  done,  would  seem 
to  be  ordinarily  within  legislative  discretion. 

3.  Same — as  to  excepted  places — railway  stations  not  within  a  city  or 
village.  The  statute  requiring  railway  corporations  to  fence  their  tracks 
having  excepted  certain  places,  as,  public  road  crossings,  and  within  such 
portion  of  cities  and  incorporated  towns  and  villages  as  are  or  may  be  laid 
out  and  platted  into  lots  and  blocks,  etc.,  this  court  is  not  disposed,  if  it  has 
the  power,  to  extend  the  exception  to  cases  not  enumerated,  as  a  matter  of 
law,  without  proof  of  facts  showing  a  necessity  for  relieving  such  corporation 
from  this  duty. 

4.  Where  a  railway  corporation  has  a  station  at  a  place  on  its  road  where 
trains  stop  to  receive  and  discharge  passengers  and  freight,  which  is  not  in  a 
city  or  incorporated  town  or  village,  laid  out  and  platted  into  lots  and  blocks, 
and  has  side-tracks  at  such  station,  this  court  can  not,  as  a  matter  of  law, 
hold  that  it  is  exempted  from  fencing  its  track  at  such  station;  and  if  stock 
gets  upon  its  track  for  want  of  such  fence,  and  is  killed,  the  corporation  will 
be  liable  to  the  owner  for  the  injury. 

5.  The  law  is  well  settled,  that  when  no  reason  arising  from  public  neces- 
sity exists  for  keeping  a  railway  track  open  at  any  given  point,  whether  within 
or  without  the  corporate  limits  of  a  city  or  village,  all  railroad  corporations 
must  conform  to  the  statute,  and  fence  their  tracks,  or  answer  for  damages 
that  may  result  from  the  omission  of  that  duty.  If  the  courts  can  relieve 
from  this  duty,  the  evidence  must  present  facts  showing  a  great  public  ne- 
cessity for  not  fencing  the  track  at  the  particular  place. 

6.  Statutes — rule  of  construction — enforcing  them  as  written.  Where 
a  statute  is  expressed  in  clear  and  precise  terms,  and  its  sense  is  manifest, 
and  it  leads  to  nothing  absurd,  or  where  its  provisions,  if  literally  applied, 
will  work  no  palpable  injustice,  nor  contravene  any  imperative  public  exi- 
gency, there  is  no  reason  for  not  adopting  the  sense  it  naturally  presents, 
and  it  should  be  enforced  as  it  is  plainly  written. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Kane 
county;  the  Hon.  C.  W.  Upton,  Judge,  presiding. 

This  action  was  commenced  by  Margaret  Dumser,  before 
a  justice  of  the  peace,  against  the  Chicago,  Milwaukee  and 
St.  Paul  Eailroad  Company,  to  recover  the  value  of  a  cow 
killed  by  the  cars  or  engine  on  defendant's  road.  On  the 
trial  before  the  justice  of  the  peace  plaintiff  recovered  a  judg- 
ment against  defendant.  On  the  appeal  of  defendant  a  trial 
de  novo  was  had  in  the  circuit  court,  where  plaintiff  again 
recovered  a  judgment.  This  latter  judgment  was  affirmed 
in  the  Appellate  Court  for  the  Second  District.  A  majority 
of  the  judges  of  the  Appellate  Court  having  certified  that  in 
their  opinion  the  case  involves  questions  of  law  of  such  im- 
portance, on  account  of  principal  and  collateral  interests,  as 
that  it  should  be  passed  upon  by  the  Supreme  Court,  defend- 
ant brings  the  case  to  this  court  on  its  further  appeal.  The 
judges  of  the  Appellate  Court  also  certify  the  ground  of 
granting  the  appeal,  which  is,  the  "great  importance  of  hav- 
ing a  decision  of  the  Supreme  Court  upon  the  question  as  to 
whether,  under  the  existing  laws  of  Illinois,  a  railway  corpo- 
ration is  obliged  to  fence  the  depot  grounds  and  switch  limits 
at  all  stations,  except  at  the  crossings  of  public  roads  and 
highways,  and  whether  such  portions  of  cities  and  incorpo- 
rated towns  and  villages  as  are  or  may  be  laid  out  and  plat- 
ted into  lots  and  blocks,  etc.,  as  appear,  only  required  by 
section  No.  1  of  the  act  in  relation  to  fencing  and  operating 
railroads,  approved  March  31,  1874." 

Mr.  D.  S.  Wegg,  and  Mr.  Edward  C.  Lovell,  for  the  ap- 
pellant : 

It  is  a  general  principle  of  interpretation  that  all  of  a 
statute  must  be  construed  together,  and  while  section  1  of 
the  act  of  1874,  in  relation  to  the  fencing  and  operating  rail- 
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roads,  taken  alone,  would  seem  to  sustain  appellee's  view, 
the  other  sections  of  the  same  act,  especially  those  compell- 
ing railroads,  under  severe  and  stringent  penalties,  to  furnish 
cars  and  transport  passengers  and  property  to  and  from  all 
their  stations  and  stopping  places,  and  their  general  duty  to 
the  public  as  common  carriers,  compel  the  conclusion  that 
the  statute  taken  all  together,  and  considered  as  a  whole, 
will  not  bear  such  construction.  Eev.  Stat.  chap.  114,  sees. 
48-88;  Act  in  relation  to  fencing  and  operating  railroads, 
approved  March  31,  1874,  sees.  22,  23,  25 ;  Act  regulating 
receiving,  transportation,  etc.,  of  grain,  approved  April  25, 
1871,  sees.  1,  3,  5. 

The  principle  that  the  proper  test  as  to  whether  a  particu- 
lar place  ought  to  be  fenced  by  a  railroad  company  is  the 
public  character  of  the  place,  is  deducible  from  numerous 
decisions  of  this  court.  Toledo,  Wabash  and  Western  Ry.  Co. 
v.  Chapin  66  111.  504 ;  Galena  and  Chicago  Union  R.  R.  Co. 
v.  Griffin,  31  id.  303 ;  Great  Western  R.  R.  Co.  v.  Morthland, 
30  id.  451. 

The  principle  that  a  statute  which  in  general  terms  im- 
poses on  the  railroad  company  the  duty  to  fence  is  construed 
as  allowing  exceptions  required  by  public  necessity  and  con- 
venience, is  recognized  by  the  courts  of  last  resort  in  several 
of  the  States,  and  by  the  best  writers  on  this  branch  of  the 
law.  It  is  immaterial  whether  much  or  little  business  is 
transacted  at  any  particular  point.  Pierce  on  Eailroads, 
(ed.  of  1881,)  420,  421;  Lloyd  v.  Pacific  R.  R.  Co.  49  Mo. 
199  ;  Swearingen  v.  Railroad  Co.  64  id.  73. 

The  courts  of  other  States,  under  similar  statutes,  have 
made  exceptions  as  to  depot  grounds,  with  a  view  to  the  pub- 
lic convenience  and  necessity,  as  well  as  public  policy.  Davis 
v.  B.  and  M.  R.  R.  Co.  26  Iowa,  549 ;  Durand  v.  C.  and  N. 
W.  Ry.  Co.  26  id.  559 ;  Smith  v.  C.  R.  I.  and  P.  Ry.  Co.  34 
id.  506 ;  Batty  v.  B.  C.  R.  and  N.  Ry.  Co.  38  id.  250 ;  Cleave- 
land  v.  C.  and  N.  W.  Ry.  Co.  35  id.  220;  I.  and  C.  R.  R. 
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Co.  v.  Kinney,  8  Ind.  402 ;  L  and  C.  R.  R.  Co.  v.  Oestel,  20 
id.  231 ;  I.  and  St.  L.  R.  R.  Co.  v.  Christy,  43  id.  144;  Jef- 
fersonville  Co.  v.  Beatty,  36  id.  15;  P.  C.  and  St.  L.  Ry.  Co. 
v.  Crandall,  58  id.  365 ;  Ohio  Ry.  Co.  v.  Rowland,  50  id.  354 ; 
1  Thompson  on  Negligence,  519,  sec.  24;  Flint  and  P.  M. 
R.  R.  Co.  v.  Lull,  28  Mich.  510;  12  id.  596;  7  Am.  &  Eng. 
Eailroad  Cases,  545. 

Mr.  D.  B.  Sherwood,  for  the  appellee : 

The  appellee's  right  to  recover  is  warranted  by  section  48, 
chap.  114,  page  848,  of  Hurd's  Statutes  of  1881.  The  argu- 
ment of  appellant's  counsel  relative  to  the  obnoxious  features 
of  this  act,  as  they  affect  public  policy,  would  apply  with 
greater  force  if  they  could  be  applied  to  a  different  state  of 
facts.  The  locus  in  quo  is  not  an  incorporated  city,  a  village 
or  a  town,  laid  out  and  platted  into  lots  and  blocks ;  neither 
is  it  a  city  or  village  in  fact,  but  is  simply  a  station-house  on 
the  line  of  this  road,  without  any  public  places  of  business 
about  it. 

The  cases  cited  by  appellant  are  not  applicable,  for  this 
and  the  further  reason  that  they  are  based  on  different  stat- 
utes. Our  present  statute  is  too  plain  and  unambiguous  to 
be  the  subject  of  construction.  Its  meaning  is  plain  and 
evident  to  any  one. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

No  negligence  is  imputed  to  defendant  in  respect  to  the 
accident  that  resulted  in  injury  to  plaintiff's  property,  unless 
it  was  the  omission  to  fence  its  track  at  the  point  where  the 
animal  was  killed.  Section  1  of  the  act  of  1874,  in  rela- 
tion to  "fencing  and  operating  railroads,"  as  amended  by  the 
act  of  1879,  makes  it  the  duty  of  every  railway  company, 
within  six  months  after  any  part  of  its  line  is  open  for  use, 
to  erect,  and  thereafter  maintain,  fences  on  both  sides  of  its 
road,  or  so  much  thereof  as  is  open  for  use,  suitable  and 
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sufficient  to  prevent  the  ordinary  farm  stock  from  getting  on 
such  railroad,  "except  at  crossings  of  public  roads  and  high- 
ways, and  within  such  portions  of  cities  and  incorporated 
towns  and  villages  as  are,  or  may  hereafter  be,  laid  out  and 
platted  into  lots  and  blocks."  Provision  is  made  for  gates 
or  bars  at  farm  crossings,  and  it  is  also  made  the  duty  of 
such  corporations,  where  the  same  has  not  been  done,  to  con- 
struct, and  thereafter  maintain,  suitable  and  sufficient  cattle- 
guards  at  all  road  crossings.  Any  failure  to  comply  with  the 
provisions  of  the  statute  in  this  respect  will  subject  the  com- 
pany to  the  payment  of  all  damages  which  may  be  done  by 
the  "agents,  engines  or  cars"  of  such  corporation,  to  cattle, 
horses,  sheep,  hogs,  or  other  stock.  The  only  question  made 
is,  whether  plaintiff's  cow  was  killed  at  a  point  or  place  where 
it  was  the  duty  of  the  defendant  railway  company  to  inclose 
its  track  with  a  suitable  and  sufficient  fence  to  prevent  stock 
from  getting  on  it.  The  question  raised  is  purely  one  of  law, 
and  involves  a  construction  of  a  section  of  the  statute  in 
regard  to  "fencing  and  operating  railways"  not  heretofore 
considered  by  this  court. 

The  point  where  plaintiff's  cow  was  killed  was  eighty  rods 
east  of  a  station  on  defendant's  road  called  "Dumser,"  but 
west  of  the  east  end  of  a  switch  at  that  station.  It  is  ad- 
mitted "Damser"  is  not  an  incorporated  city,  village  or  town, 
and  has  never  been  laid  out  and  platted  into  lots  and  blocks, 
and  neither  is  it  a  city  or  village  in  fact,  but  defendant  has 
a  station-house  at  that  point,  and  stops  its  trains  there  for 
receiving  and  discharging  freights  and  passengers.  There  is 
a  switch  at  this  point  about  two  thousand  feet  long,  and 
extends  on  both  sides  of  the  station-house,  about  one-third 
on  west  and  two-thirds  on  east  of  the  station.  The  value  of 
the  cow  killed  was  agreed  upon,  and  also  that  defendant 
had  been  operating  its  road  more  than  six  months  prior  to  the 
accident,  and  that  it  had  no  fence  on  the  north  side  of  its 
track,  where  the  cow  got  upon  the  track  or  was  killed. 
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It  is  not  claimed  the  point  where  the  cow  was  killed  is  one 
of  the  excepted  places  mentioned  in  the  statute,  where  the 
company  is  not  required  to  fence  its  track.  As  has  been  seen, 
it  was  not  within  the  limits  of  any  city  or  village,  nor  had 
the  ground  been  platted  into  "lots  or  blocks."  The  argument 
is,  that  as  the  company  had  a  station  at  the  place  where  the 
injury  was  done, — where  it  stopped  its  trains  to  receive  and 
discharge  freights  and  passengers, — a  public  necessity  arises 
for  keeping  the  grounds  adjacent  to  the  depot  open,  and  for 
that  reason  it  could  not  have  been  the  intention  of  the  legis- 
lature the  company  should  fence  its  track  at  such  a  place. 
The  legislature  has  seen  fit,  in  absolute  terms,  to  limit  the 
exceptions  to  the  statutory  requirement  that  all  railway  com- 
panies shall  inclose  their  tracks  with  a  suitable  and  sufficient 
fence,  to  the  "crossings  of  public  roads  and  highways,"  and 
to  such  portions  of  cities  and  villages  as  have  been,  or  shall 
hereafter  be,  laid  out  and  platted  into  "lots  and  blocks,"  and 
the  courts  would  be  reluctant  to  enlarge,  by  construction,  the 
number  of  excepted  places, — most  certainly,  unless  where  the 
literal  application  of  the  statute  would  work  such  great  public 
inconvenience  it  would  be  held  the  legislature  could  not  have 
intended  it  should  apply.  It  is  conceded  that  under  the 
police  power  the  State  has  the  undoubted  right  to  require  all 
railway  corporations  to  inclose  their  roads  with  a  suitable 
and  sufficient  fence,  as  a  matter  of  public  safety.  Such  reg- 
ulations tend  to  the  security  of  persons  and  property,  and 
are,  for  that  reason,  lawful.  In  what  manner  and  to  what 
extent  railway  corporations  shall  be  required  by  law  to  inclose 
their  tracks,  and  when  it  shall  be  done,  would  seem  to  be 
ordinarily  within  legislative  discretion. 

A  statute  of  the  State  of  Indiana  gave  the  owner  of  stock 
killed  on  a  railway  a  right  of  action  against  the  company, 
without  regard  to  the  question  whether  such  injury  was  the 
result  of  willful  misconduct  or  negligence,  or  the  result  of 
unavoidable  accident.     It  was,  however,   provided,  the  act 
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should  not  apply  to  any  railroad  securely  fenced  in,  and  such 
fence  properly  maintained  by  such  company.  Although  this 
statute  is  general,  and  contains  no  exception,  it  was  held  in 
S.  and  Ind.  R.  R.  Co.  v.  Shimer,  6  Ind.  141,  the  legislature 
did  not  intend  to  authorize  railroad  companies  to  inclose 
streets  in  a  town  against  the  use  of  the  public,  and  that  a 
literal  construction  of  the  statute  would  lead  to  an  absurd- 
ity. In  that  case  the  animal  was  killed  within  the  corporate 
limits  of  the  town  of  Lafayette,  at  a  place  where  the  railroad 
track  crossed  one  of  the  streets  of  the  town,  and  it  was  ruled 
it  would  not  have  been  lawful  to  erect  a  fence  at  that  point, 
and  that  the  want  of  such  fence  was  not  the  cause  of  such 
accident.  In  the  case  of  Ind.  and  Cin.  R.  R.  Co.  v.  Kinney, 
8  Ind.  402,  it  was  held,  under  the  same  statute  cited  in  S.  and 
Ind.  R.  R.  Co.  v.  Shimer,  a  railroad  company  would  not  be 
liable  for  stock  killed  or  injured  at  a  place  on  their  road 
where  a  fence  ought  not  to  be  erected,  unless  the  injury  was 
negligently  or  willfully  done,  and  that  an  open  space  in  front 
of  a  mill  standing  within  fifty  feet  of  the  track  is  such  a  place. 
In  the  case  of  Ind.  and  Cin.  R.  R.  Co.  v.  Parker,  29  Ind. 
471,  it  was  held,  as  in  the  other  cases  cited,  the  statute  did 
not  apply  to  injuries  done  at  a  point  where  it  would  be  illegal 
or  improper  for  the  railroad  company  to  maintain  fences, 
such  as  road  and  street  crossings,  but  that  it  was  not  every 
place  within  the  corporate  limits  of  a  town  or  city  that  is 
within  the  exception.  The  exception  allowed  would  be  as  to 
places  where  it  would  be  improper  to  fence  the  track,  whether 
within  or  without  the  corporate  limits  of  cities  or  villages. 
In  construing  their  own  statute  on  the  same  subject,  and 
which  is  not  unlike  the  Indiana  statute,  in  F.  and  P.  M. 
R.  R.  Co.  v.  Lull,  28  Mich.  510,  the  court  thought  the  rule 
established  by  the  case  last  cited  was  a  satisfactory  one, — 
that  it  expressed  the  limits  of  the  exceptions  arising  under 
the  statute  accurately,  and  a  track  within  the  corporate  lim- 
its of  a  city  or  town,  at  a  point  where  no  reason  arising  from 


1884.]  C.,  M.  &  St.  P.  E.  E.  Co.  v.  Dumber.  409 

Opinion  of  the  Court. 

public  necessity  existed  for  keeping  it  open,  was  as  much 
within  the  statute  as  a  track  elsewhere.  It  seems  the  courts 
of  Missouri  and  Iowa  have  followed  closely  the  rule  estab- 
lished by  the  cases  ut  supra,  in  construing  similar  statutes  on 
the  same  subject.  (Lloyd  v.  Pacific  R.  R.  Co.  49  Mo.  199 ; 
Davis  v.  B.  and  M.  R.  R.  Co.  26  Iowa,  549 ;  Cleaveland  v. 
C.  and  N.  W.  R.  R.  Co.  35  id.  220.)  It  is  seen  it  is  held  by 
these  courts,  that  notwithstanding  the  statute  makes  railroad 
corporations  liable  for  injuries  done  to  stock  unless  their 
tracks  are  inclosed  with  suitable  fences,  yet  they  are  not 
bound  to  fence  their  tracks  at  places  where  it  would  be  im- 
proper to  do  so  on  account  of  the  great  public  inconvenience 
it  would  occasion,  and  hence  are  not  liable  because  of  the 
omission,  unless  guilty  of  negligence  or  willful  misconduct  in 
regard  to  the  accident  that  caused  the  injury.  The  reason 
for  the  rule  adopted  in  such  cases  is  well  stated  in  The  People 
v.  Davenport,  91  N.  Y.  574,  where  it  is  said,  a  "principle  of 
construction  of  universal  authority  is  that  which  requires  the 
court  to  limit  and  restrict  the  operation  of  a  statute,  when 
its  language,  if  applied  in  its  literal  sense,  would  lead  to 
an  absurdity  or  manifest  injustice."  The  same  rule  of  con- 
struction had  been  previously  adopted  by  this  court  in  Perry 
County  v.  Jefferson  County,  94  111.  218.  On  the  other  hand, 
the  law  is  equally  well  settled  that  where  no  reason  arising 
from  public  necessity  exists  for  keeping  it  open  at  any  given 
point,  whether  within  or  without  the  corporate  limits  of  a 
city  or  village,  all  railroad  corporations  must  conform  to  the 
statute,  and  fence  their  tracks,  or  answer  for  damages  that 
may  result  from  the  omission  of  that  duty. 

It  will  be  noticed  the  statute  of  this  State  in  relation  to 
fencing  railroads  is  more  definite  in  its  provisions  than  that 
of  any  other  State  on  the  same  subject  to  which  the  atten- 
tion of  the  court  has  been  called.  In  the  statutes  construed 
in  the  cases  cited,  no  exceptions  to  the  general  provision  the 
railroad  track  shall  be  inclosed,  seem  to  be  enumerated ;  but 
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in  this  State  the  excepted  places  are  stated  to  be  at  "cross- 
ings of  public  roads  and  highways, "  and  within  such  portions 
of  cities  and  incorporated  towns  and  villages  as  are,  or  may 
hereafter  be,  laid  out  and  platted  into  "lots  and  blocks." 
This  is  a  clear  legislative  expression  as  to  what  places  the 
public  convenience  demands  a  railroad  track  shall  be  kept 
open.  While  this  expression  of '  the  legislative  will  may  not 
absolutely  forbid  any  further  restrictions  as  to  the  applica- 
tion of  this  statute  as  it  is  written,  there  are  many  cogent 
reasons  why  the  courts  would  hesitate  to  go  further  than  the 
legislature  has  done,  and  other  points  will  not  be  deemed 
excluded  from  the  general  provisions  of  the  statute,  unless 
for  the  most  satisfactory  reasons.  It  often  happens  expres- 
sions used  in  statutes  are  to  be  regarded  as  restrictive,  and 
are  intended  to  exclude  all  things  not  enumerated.  And  so 
in  the  construction  of  statutes,  as  well  as  deeds  and  other 
written  instruments,  the  maxim,  expressio  unius  est  exclasio 
alterius,  is  of  frequent  application,  and  often  assists  to  arrive 
at  the  intention  of  the  legislature,  which  it  is  always  desir- 
able to  do.  But  at  all  events,  where  a  statute  is  expressed 
in  clear  and  precise  terms,  where  the  sense  is  manifest,  and 
leads  to  nothing  absurd,  or  where  its  provisions,  if  literally 
applied,  would  work  no  palpable  injustice,  nor  contravene 
any  imperative  public  exigency,  there  can  be  no  reason  not 
to  adopt  the  sense  it  naturally  presents.  In  such  cases  there 
can  be  no  necessity  for  restricting  its  operation,  and  the 
statute  should  be  enforced  as  it  is  plainly  written.  Newell 
v.  The  People,  7  N.  Y.  9 ;  Potter's  Dwarris,  145. 

The  validity  of  this  statute  as  a  police  regulation  is  not 
doubted,  but  it  is  attempted  to  make  an  exception  to  its  gen- 
eral provisions, — which  it  is  conceded  the  legislature  has  not 
done, — that  would  relieve  a  railroad  corporation  from  the 
duty  to  fence  its  track  at  a  depot  located  on  ground  not  plat- 
ted into  lots  and  blocks,  and  at  a  point  where  there  is  in  fact 
no  city  or  village,  for  the  reason  the  public  convenience  re- 
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quires  the  track  to  be  kept  open  at  such  a  place.  This,  it  is 
thought,  can  not  be  done, — certainly  not  on  the  record  now 
before  this  court.  There  is  nothing  in  the  evidence  in  this 
case  that  shows  any  reason,  arising  from  public  convenience 
or  otherwise,  that  requires  the  track  either  east  or  west  of 
this  station-house  should  be  left  unfenced.  That  necessity, 
if  it  existed  at  all,  should  be  made  to  appear  from  the  evi- 
dence by  the  defendant  corporation  seeking  to  be  relieved 
from  a  duty  imposed  by  a  public  statute.  In  the  absence  of 
proof  it  will  be  presumed  the  reasons  which,  in  the  opinion 
of  the  legislature,  required  railroad  tracks  to  be  inclosed  with 
suitable  fences  to  prevent  injury  to  stock,  applied  here  as 
well  as  elsewhere.  It  might  be  the  depot  building  and  plat- 
form could  be  so  constructed  as  to  constitute  an  effectual  bar 
to  the  approach  of  stock  to  the  track  as  a  fence  would  do, 
and  still  the  front  of  such  building  be  open  to  receive  and 
discharge  passengers  and  freights  through  the  building  and 
over  the  platform,  without  serious  inconvenience  to  the  num- 
ber of  persons  that  might  have  occasion  to  go  to  or  transact 
business  at  a  country  station,  as  this  is.  Nothing  to  the  con- 
trary is  shown,  and  no  presumptions  will  be  indulged  in  favor 
of  a  party  seeking  to  be  relieved  from  a  duty  imposed  by  law, 
for  politic  reasons. 

But  there  is  another  reason  why  the  present  judgment 
should  be  affirmed.  It  is  agreed  it  shall  not  be  material 
where  the  cow  got  upon  the  track,  except  it  was  between  the 
switches  at  "Dumser"  station,  but  that  it  was  killed  about 
eighty  rods  east  of  the  depot,  and  that  defendant  had  no 
fence  on  either  side  of  its  track  at  that  point,  which  was 
within  the  switch  limits.  Between  the  depot  building  and 
the  place  where  the  cow  was  killed  a  public  highway  crosses 
the  railroad  grounds  and  the  tracks,  from  north  to  south, 
which  highway  was  not  protected  by  cattle-guards.  It  is 
also  admitted  defendant  had  no  fence  on  the  north  side  of  its 
track,  where  the  cow  got  upon  the  track  or  was  killed.     The 
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evidence  does  not  show  at  what  point  the  cow  got  on  the 
track,  nor  whether  it  carne  from  the  north  or  the  south ;  but 
as  plaintiff's  pasture  lands  lie  north  of  the  track,  it  is  most 
probable  the  cow  came  upon  the  track  from  that  direction. 
It  may  be  the  cow  got  on  the  track  at  or  near  the  point  where 
it  was  killed.  If  it  should  be  conceded  the  public  convenience 
required  the  track  in  the  immediate  vicinity  of  the  depot  build- 
ing should  be  kept  open,  it  can  not  be  held  as  a  matter  of  law, 
in  the  absence  of  any  testimony  as  to  the  fact,  that  a  like 
public  necessity  required  the  track  should  not  be  fenced  on 
either  side  for  a  distance  of  a  quarter  of  a  mile  at  a  country 
station.  The  fact  a  switch  may  extend  that  far  can  make  no 
difference.  It  could  be  inclosed  with  a  suitable  fence  as  well 
as  the  main  track. 

In  any  view  that  can  be  taken  the  judgment  is  warranted 
by  the  law  and  the  evidence,  and  must  be  affirmed. 

Judgment  affirmed. 

Scholfield,  Dickey  and  Craig,  JJ. :  To  the  extent  that 
this  opinion  may  be  regarded  as  holding  that  the  law  imposes 
the  obligation  upon  railroad  companies  of  fencing  their  tracks 
at  such  points  as  stations  are  located,  although  not  within 
the  limits  of  incorporated  cities  and  villages,  we  do  not  con- 
cur in  it. 


William  Kirby 

v. 

Wabash,  St.  Louis  and  Pacific  Eailway  Company  et  al. 

Filed  at  Springfield  March  26,  1884. 

1.  Contkacts — rule  of  construction — as  to  meaning  of  words.  Words 
in  a  contract  are  to  be  construed  according  to  their  strict  and  primary  accept- 
ation, unless  from  the  context,  and  the  intention  of  the  parties  to  be  collected 
from  it,  they  appear  to  be  used  in  a  different  sense,  or  unless  in  their  strict 
sense  they  are  incapable  of  being  carried  into  effect. 
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2.  Same— in  case  of  doubt,  in  whose  favor  to  be  solved.  If  from  a  con- 
tract for  a  conveyance  of  a  right  of  way  upon  a  certain  condition,  it  is  doubt- 
ful what  is  intended  by  the  words  as  to  the  condition,  the  doubt  must  be 
solved  in  favor  of  the  grantee. 

3.  Same — a  contract  construed  as  to  location  of  right  of  way  and  rail- 
road. The  owner  of  lands  gave  a  bond  to  a  railway  company  proposing  to 
construct  a  railroad,  obligating  himself  to  make  a  deed  for  a  strip  of  land 
fifty  feet  wide  on  each  side  of  the  center  line  of  the  road,  as  the  same  might 
be  located  upon  and  over  his  lands,  which  were  described,  provided  said  rail- 
road should  be  built  west  and  north  of  his  dwelling  house  then  occupied  by 
him  "on  said  premises,"  when  the  road  was  completed,  etc.,  which  also  pro- 
vided that  unless  the  road  was  constructed  so  that  cars  might  run  over  the 
same  by  a  day  named,  it  should  become  void.  Under  this,  the  company 
entered  upon  a  part  of  the  premises,  without  objection  by  the  owner,  and 
constructed  its  road  in  the  time  named,  west  and  north  of  the  dwelling  house, 
but  that  part  of  the  road  north  of  the  house  was  not  built  on  such  party's 
land.  It  appeared  that  his  house  was  situate  only  two  hundred  feet  south 
of  his  north  line:  Held,  that  the  condition  of  the  bond  was  complied  with 
if  the  road  was  built  west  and  north  of  the  house,  without  regard  to  the 
ownership  of  the  land  on  which  it  was  built,  and  that  the  words,  "on  said 
premises,"  qualified  the  word  "house,"  or  should  be  regarded  as  merely  re- 
dundant. 

4.  Ejectment — plaintiff  must  recover  on  the  strength  of  his  own  title- 
bond  for  a  deed  as  a  defence.  The  owner  of  land  gave  a  railway  company  a 
bond  for  a  deed  for  a  strip  of  land  over  his  premises,  to  be  given  on  the  per- 
formance of  certain  conditions,  which  were  performed,  and  a  different  com- 
pany operating  the  road  was  sued  by  him  in  ejectment.  It  was  objected  that 
the  defendant  had  not  shown  either  a  lease  or  a  deed  for  the  right  of  way 
from  the  original  company:  Held,  that  the  rights  of  the  defendant  could  not 
concern  the  plaintiff,  who  must  recover,  if  at  all,  on  the  strength  of  his  own 
title,  and  that  the  bond  was  a  good  defence  to  the  action. 

Appeal  from  the  Circuit  Court  of  Jersey  county ;  the  Hon. 
George  W.  Herdman,  Judge,  presiding. 

Mr.  T.  S.  Chapman,  and  Mr.  A.  A.  Goodrich,  for  the  ap- 
pellant. 

Messrs.  Brown  &  Kirby,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  ejectment,  by  appellant,  against  appellee,  for  a 
strip  of  ground  occupied  by  the  latter  as  right  of  way  for  its 
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railroad.  The  general  issue  was  pleaded,  and  by  agreement 
of  parties  the  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  judgment  was  rendered  for  appellee. 

Appellant's  title  to  the  strip  in  controversy,  originally,  is 
conceded,  and  the  only  question  is,  whether  he  bound  him- 
self, by  a  bond  read  in  evidence,  to  convey  it  for  railroad 
right  of  way.     The  bond  read  in  evidence  is  as  follows : 

"For  and  in  consideration  of  the  benefits  and  advantages 
that  will  accrue  to  me  by  reason  of  the  construction  of  the 
St.  Louis,  Jerseyville  and  Springfield  railroad,  and  as  an 
inducement  to  said  company  to  construct  their  proposed  rail- 
road, and  also  in  consideration  of  the  payment  to  me  by 
said  company  of  one  dollar,  the  receipt  of  which  is  hereby 
acknowledged,  I  do  hereby  agree  and  bind  myself,  my  heirs, 
administrators,  executors  and  assigns,  to  make  unto  said  rail- 
road company  a  good  and  sufficient  deed,  free  from  all  incum- 
brances, for  a  strip  of  land  fifty  (50)  feet  wide  on  each  side 
of  the  center  line  of  said  road,  as  the  same  may  be  located 
and  constructed  over  and  upon  the  following  described  tract 
or  parcel  of  land,  lying  and  being  in  the  county  of  Jersey, 
and  State  of  Illinois,  to-wit :  South-west  quarter  of  south- 
east quarter,  and  eighteen  (18)  acres  of  north  part  of  south- 
east quarter  of  south-east  quarter,  both  in  section  28 ;  also, 
the  west  half  of  the  north-east  quarter,  and  north  half  of  the 
south-east  quarter,  of  section  No.  33, — all  in  township  No.  8, 
north  of  range  No.  11,  west  of  third  principal  meridian, — 
provided  said  railroad  shall  be  built  west  and  north  of  my 
dwelling  house  now  occupied  by  me  on  said  premises.  The 
said  deed  to  be  executed  and  delivered  to  the  president  of 
said  company  when  the  road  is  completed  through  above 
described  premises,  from  a  point  on  the  Mississippi  river  at 
or  near  Grafton  or  Jersey  Landing,  in  Jersey  county,  Illinois, 
via  Jerseyville,  to  or  near  Medora,  to  or  near  Chesterfield,  to 
or  near  Palmyra,  all  in  Macoupin  county,  Illinois,  and  to  or 
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near  Waverly,  in  Morgan  county,  Illinois,  thence  to  Spring- 
field, Illinois,  or  with  a  railroad  connection  with  Springfield, 
Illinois.  And  unless  constructed  so  that  cars  may  be  run 
over  the  same,  as  above,  on  or  before  the  first  day  of  January, 
A.  D.  1882,  then  this  bond  shall  be  null  and  void. 

"Witness  my  hand  and  seal,  this  6th  day  of  December, 

188°*  W.  Kirby.      [seal.]  " 

There  was  also  oral  evidence  given  at  the  same  time,  in 
substance,  that  the  St.  Louis,  Jerseyville  and  Springfield 
Eailroad  Company  entered  upon  the  premises  of  the  appel- 
lant under  and  by  virtue  of  this  bond,  and  built  its  railroad 
thereon,  without  objection  from  appellant ;  that  the  road  was 
built  through  the  premises  of  appellant  described  in  the  bond, 
from  "Jersey  Landing,"  a  point  on  the  Mississippi  river  in 
Jersey  county,  via  Jerseyville,  through  Medora,  Chesterfield 
and  Palmyra,  in  Macoupin  county,  and  through  Waverly,  in 
Morgan  county,  to  Bates,  in  Sangamon  county,  there  con- 
necting with  the  Wabash,  St.  Louis  and  Pacific  railway, 
which  runs  thence  to  and  through  Springfield,  so  that  cars 
were  actually  run  on  it,  and  did  actually  run  its  entire  length, 
by  and  on  the  first  day  of  January,  1882;  that  said  railroad 
was  built  west  and  north  of  the  dwelling  house  of  appellant 
which  he  then  occupied,  and  which  was  located  on  said  prem- 
ises, but  the  portion  of  said  road  that  was  built  north  of 
such  dwelling  house  was  not  built  on  the  premises  of  appel- 
lant ;  and  also,  that  the  north  line  of  the  premises  of  appel- 
lant, described  in  the  bond,  is  only  two  hundred  feet  from  his 
dwelling  house  thereon. 

The  question  is,  whether  the  condition  in  the  bond  requires 
that  the  railroad  shall  be  built  on  appellant's  land  west  and 
north  of  appellant's  dwelling  house,  or  is  it  sufficient  that  it 
is  built  west  and  north  of  that  house,  without  regard  to  the 
ownership  of  the  land  on  which  it  is  built.  The  latter  was 
the  view  taken  by  the  court  below,  and,  as  we  think,  the  cor- 
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rect  one.  It  is,  as  we  understand,  conceded  that  the  gram- 
matical construction  of  the  sentence  leads  to  this  conclusion ; 
but  it  is  insisted  that  such  construction  makes  senseless  the 
words,  "on  said  premises,"  and  that  effect  must  be  given 
those  words,  and  that  requires  that  they  shall  be  held  to 
refer  back  to  and  qualify  the  words,  "shall  be  built. "  At  most, 
those  words  are  only  redundant, — they  are  not  meaningless. 
The  sentence,  taken  alone,  as  it  is  written,  runs  thus :  "Pro- 
vided said  railroad  shall  be  built  west  and  north  of  my  dwell- 
ing house  now  occupied  by  me  on  said  premises."  The  rule 
is,  "words  are  to  be  construed  according  to  their  strict  and 
primary  acceptation,  unless  from  the  context  of  the  instru- 
ment, and  the  intention  of  the  parties  to  be  collected  from  it, 
they  appear  to  be  used  in  a  different  sense,  or  unless  in  their 
strict  sense  they  are  incapable  of  being  carried  into  effect." 
(1  Chitty  on  Contracts,  11th  Am.  ed.  113.)  It  would  seem  to 
admit  of  no  reasonable  controversy,  that  under  this  rule,  if 
the  words,  "said  premises,"  were  not  liable  to  the  charge  of 
redundancy,  they  would  qualify  the  word  "house," — i.  e.,  for 
instance,  if  the  sentence  had  been  thus :  "Provided  said  rail- 
road be  built  west  and  north  of  my  house  on  said  premises, " 
the  words  "on  said  premises, "  would  qualify  the  word  "house." 
Then,  can  we  say,  as  matter  of  law,  that  there  is  greater  pre- 
sumption against  the  redundant  use  of  words  than  there  is 
in  favor  of  their  correct  arrangement  in  a  sentence  ?  We  are 
aware  of  no  authority  for  such  a  ruling.  Indeed,  experience 
demonstrates  that  redundancy  in  the  use  of  language  is  as 
common  an  error  as  obtains  in  speaking  or  writing.  Very 
few,  if  any,  reduce  their  language,  uniformly,  to  such  words 
only  as  are  necessary  to  accurately  convey  their  ideas.  It 
would  have  been  so  natural  here,  had  the  intention  really 
been  so,  to  have  said,  "Provided  said  railroad  be  built  on 
said  premises  west  and  north,"  etc.,  that  we  incline  to  the 
belief  that  there  is  less  probability  that  there  was  error  in 
that  regard  than  that  a  word  or  so  more  than  was  absolutely 


1884.]         Kirby  v.  W.,  St.  L.  &  P.  By.  Co.  et  al.  417 

Opinion  of  the  Court. 

necessary  was  employed  to  describe  the  house.  At  best,  we 
think  all  that  can  be  said  is,  it  is  doubtful  which  was  in- 
tended; but  if  it  be  doubtful,  the  doubt  must  be  solved  in 
favor  of  the  grantee,  and  the  construction  for  which  it  con- 
tends sustained.  2  Washburn  on  Eeal  Estate,  (2d  ed.)  669, 
*628. 

Eegarding  the  case  as  one  where  it  would  be  proper  to 
refer  to  extraneous  circumstances,  the  fact  that  if  the  road 
had  been  built  north  of  the  house  on  appellant's  premises 
it  would  have  had  to  come  within  a  few  feet  of  the  house, 
would  seem  to  render  it  clear  that  that  construction  could  not 
have  been  intended,  because  it  must  have  been  to  increase 
his  damages,  there  being  no  requirement  to  make  a  station 
at  that  place,  or  to  do  any  other  act  from  which  a  presumed 
benefit  would  result  to  him. 

Counsel  suggest  that  appellant  was  directing  the  course  the 
road  should  take  over  his  own  land,  and  not  over  that  of 
others.  This  is  hardly  borne  out  by  the  language  of  the 
bond.  It  will  be  seen  the  construction  of  the  road  on  a  pre- 
scribed line,  and  within  a  definite  period,  is  made  necessary, 
while  no  direction  is  given  as  to  how  the  road  shall  run  over 
his  premises.  It  is  simply  to  be  built  west  and  north  of  the 
house,  without  other  restrictions.  Of  course,  this  is  to  be 
done  with  reference  to  the  line  upon  which  the  road  is,  in 
another  sentence,  provided  to  be  built. 

The  objection  that  the  present  appellee  is  not  shown  to 
have  had  either  a  lease  or  a  deed,  can  not  concern  appellant. 
He  must  recover,  if  at  all,  upon  the  strength  of  his  own  title. 
The  question  of  appellee's  rights  is  a  matter  to  be  adjusted 
between  it  and  the  St.  Louis,  Jerseyville  and  Springfield 
Eailroad  Company.  The  bond  was  a  good  defence,  and  the 
judgment  below  was  right.  Turpin  v.  Baltimore,  Ohio  and 
Chicago  R.  R.  Co.  105  111.  11. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
27— 109  III. 
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Levi  Whipple 

v. 

William  Whipple  et  al. 

Filed  at  Ottawa  March  26,  1884. 

1.  Canal  lands — certificate  of  purchase,  as  merely  a  chose  in  action — 
not  vesting  the  legal  title.  A  certificate  of  purchase  of  canal  land,  issued 
by  the  canal  officers,  reciting  the  purchase  and  price  and  amount  paid  down, 
and  stating  that  on  payment  of  the  residue  of  the  purchase  price,  with  inter- 
est, the  party  purchasing,  or  his  assignee,  would  be  entitled  to  a  conveyance, 
does  not  operate  like  a  conveyance  to  transfer  the  legal  title  of  the  land  therein 
described,  to  the  holder  or  his  assignee.  It  is  simply  a  chose  in  action,  made 
assignable  by  statute. 

2.  Resulting  trust — in  favor  of  one  paying  for  land,  the  equitable 
title  being  apparently  in  another.  A  person  in  possession  of  a  tract  of  canal 
land,  when  the  canal  lands  were  put  in  market  sent  by  another  the  money 
necessary  to  make  the  first  payment,  and  requested  the  latter  to  purchase  the 
land  for  him,  which  was  done,  the  person  transacting  the  business  giving  his 
own  notes  for  the  deferred  payments,  and  taking  the  certificate  of  purchase 
in  his  own  name.  The  one  for  whom  the  land  was  bought  paid  all  the  pur- 
chase money,  and  received  the  certificate  unindorsed:  Held,  that  while  the 
certificate  showed  the  apparent  equitable  ownership  in  the  person  to  whom 
it  was  given,  yet  in  reality  the  equitable  title  was  in  him  whose  money  paid 
for  the  land. 

3.  Assignment  of  certificate  of  purchase — whether  a  divestitive  of  title. 
The  equitable  owner  and  holder  of  a  certificate  of  purchase  of  a  tract  of  canal 
lands,  who  was  in  possession  of  the  land  as  owner,  and  who  had  paid  all  the 
purchase  money,  fearing  that  the  holder  of  the  equitable  title  might  die,  pro- 
cured the  latter  to  assign  the  certificate  to  an  infant  son  of  the  real  owner, 
who  still  continued  to  keep  possession  of  the  certificate,  and  never  delivered 
the  same  to  his  son,  or  manifested  any  intention  of  parting  with  his  title: 
Held,  that  the  assignment  to  the  son  did  not  divest  the  father  of  his  real 
equity  or  right  to  a  deed,  its  only  effect  being  to  place  the  son  in  the  same 
position  as  the  trustee  stood  before,  and  that  the  father  might  rightfully 
erase  the  assignment  to  the  son,  and  procure  another  one  to  one  acquiring 
his  equitable  title  by  purchase. 

4.  Fraudulent  conveyance — equitable  title  not  enforcible  in  favor 
of  assignee — a  trust  will  not  arise  from  a  fraudulent  transfer.  If  an 
assignment  of  a  certificate  of  the  purchase  of  canal  land  is  caused  to  be 
made  by  a  father,  the  equitable  owner,  to  his  son,  to  defraud  supposed  cred- 
itors of  the  father,  but  the  same  was  never  delivered,  the  son,  even  though 
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an  infant  at  the  time  of  the  transfer,  can  receive  no  aid  from  a  court  of 
equity  in  the  assertion  of  any  claim  under  the  assignment,  as  against  a  pur- 
chaser from  the  real  owner.  By  ratifying  his  father's  act,  he  ratified  it  as  it 
actually  was,  and  thereby  made  himself  a  party  to  the  fraudulent  transaction. 
But  if  the  certificate,  with  its  indorsement,  had  been  delivered  to  the  son  for 
the  purpose  of  vesting  him  with  the  apparent  title,  and  the  father  had  sought 
in  equity  to  set  aside  the  assignment,  it  might  well  be  said  that  no  trust  in 
favor  of  the  father  could  be  raised  upon  a  fraud. 

5.  Laches — delay  in  asserting  title  to  land.  The  equitable  owner  of  a 
tract  of  land  caused  the  holder  of  a  certificate  of  purchase  of  the  same  to 
assign  it  to  the  son  of  the  former,  in  1851,  not  for  the  purpose,  however,  of 
passing  the  title,  which  fact  the  son  knew  before  he  became  of  age,  which 
was  in  1867,  and  he  also  knew  that  the  father  claimed  to  be  the  owner  of  the 
land,  and  paid  all  taxes  from  1851  to  1882,  (more  than  thirty  years,)  which 
claim  the  son  recognized  repeatedly,  and  when  he  rented  part  of  the  land  of 
his  father,  paid  him  rents  therefor,  and  received  pay  for  all  improvements 
he  put  on  the  same  while  tenant,  and  stated  to  the  purchaser  from  his  father 
that  he  had  no  objection  to  his  purchasing  of  his  father.  The  son,  in  1882, 
filed  his  bill  to  set  aside  the  sale  made  by  his  father,  asserting  title  in  him- 
self. It  was  held,  the  laches  of  the  son  in  asserting  his  rights,  if  any,  was  a 
bar  to  the  relief  sought. 

Appeal  from  the  Circuit  Court  of  Grundy  county ;  the  Hon. 
Francis  Goodspeed,  Judge,  presiding. 

In  1844,  William  Whipple  took  possession  of  and  broke 
eighty  acres  of  canal  land,  situated  in  Grundy  county.  In 
1845  he  built  a  house  upon  it.  In  June,  1846,  he  moved 
his  family  into  the  house,  and  continued  to  reside  there  until 
1882,  with  the  exception  of  the  years  1873  and  1874,  during 
which  he  rented  the  place  and  received  the  rents  therefor. 
During  all  this  time  he  held  undisputed  possession,  claiming 
as  owner.  In  1848  the  land  was  put  into  the  market  by  the 
canal  trustees.  William  Whipple  gave  Orville  Cone  sufficient 
money  with  which  to  make  the  first  payment  on  the  land, 
and  requested  him  to  attend  the  land  sale  and  bid  off  the 
eighty.  Cone  did  so.  He  bid  off  the  land,  made  the  first 
payment,  executed  his  individual  notes  for  the  deferred  pay- 
ments, and  took  the  canal  certificate  in  his  own  name,  and 
on  his  return  from  the  land  sale  gave  the  certificate  to  Wil- 
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liam  Whipple.  William  Whipple  paid  all  of  the  notes  exe- 
cuted by  Cone  for  the  deferred  payments,  and  retained  the 
certificate  in  his  possession  until  February,  1882,  when  he 
sold  the  eighty  to  Hoge,  one  of  the  defendants.  William 
Whipple  paid  all  the  taxes  assessed  against  this  land  from 
the  time  of  the  purchase  until  1882. 

William  Whipple  signed  a  note  as  security  for  one  Kim- 
ball, in  1839.  In  1843  he  learned  that  the  note  had  not 
been  paid.  He  was  never  sued  upon  it.  Some  person,  in 
1843,  made  some  inquiry  of  him  regarding  it,  and  he  answered 
that  it  was  not  for  him  to  pay  it.  He  never  heard  of  the  note 
afterwards.  William  Whipple  allowed  the  certificate  to  re- 
main in  the  name  of  Cone,  because  he  feared  that  this  note 
might  not  have  been  paid,  and  might  be  sued  on.  William 
Whipple,  in  1851,  fearing  that  Cone  might  die,  took  the  cer- 
tificate to  Cone,  and  requested  him  to  assign  it  to  his  son, 
Levi  Whipple,  the  complainant,  who  was  then  an  infant, 
some  five  or  six  years  old.  After  the  assignment,  which  was 
written  on  the  back  of  the  certificate,  William  Whipple  took 
possession  of  the  certificate,  and  retained  it.  It  was  never 
delivered  to  Levi  Whipple.  The  assignment  was  not  made 
for  the  purpose  of  conveying  the  title  to  the  land  to  Levi,  or 
the  title  to  the  certificate,  but  "simply  to  put  it  in  such  shape 
that  William  Whipple  could  control  the  certificate, "  William 
Whipple  thinking,  at  the  time,  that  after  Levi  became  old 
enough  to  write  he  would  willingly  assign  it  over  to  him.  Levi 
Whipple  first  learned  that  the  certificate  had  been  assigned 
to  him  when  he  was  ten  or  twelve  years  of  age.  When  he 
was  sixteen  years  of  age  his  father  asked  him  if  he  knew 
how  the  title  stood.  He  replied  that  he  did.  His  father  said 
to  him  :  "Some  time  or  other  we  will  take  a  ride  up  to  Lock- 
port  and  have  it  fixed."  In  1867,  when  Levi  Whipple  became 
of  age,  he  left  the  homestead,  married,  and  lived  upon  other 
land  than  that  in  question.  In  1871  he  rented  this  eighty 
from  William  Whipple,  and  continued  in  such  tenancy  until 
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the  spring  of  1873,  paying  to  William  Whipple,  as  rent,  one- 
third  of  the  crops.  In  1873,  at  the  end  of  his  tenancy,  he 
moved  away,  charged  William  Whipple  for  all  the  improve- 
ments which  he,  during  his  tenancy,  had  placed  upon  the 
premises,  and  William  Whipple  paid  him  for  them. 

In  1880,  Isaac  Hoge,  one  of  the  defendants,  was  desirous 
of  buying  two  acres  of  this  eighty,  to  be  used  for  a  road.  He 
asked  Levi  Whipple  if  he  had  any  objection  to  his  buying 
the  two  acres  of  William  Whipple,  and  paying  him  $100. 
He  replied  that  he  had  no  objections.  In  January,  1882, 
Hoge  was  desirous  of  buying  the  eighty.  He  saw  Levi,  and 
told  him  that  he  thought  of  buying  the  property  from  his 
father,  and  asked  him  if  he  had  any  objections, — if  he  was 
willing  that  he  (Hoge)  should  buy  the  place  of  his  father, 
William  Whipple.  Levi  answered  that  he  had  no  objections 
to  his  (Hoge)  buying  the  place  of  his  father,  William  Whip- 
ple, if  his  father  and  he  (Hoge)  could  agree  on  the  price. 
Hoge  asked  him  if  he  would  assign  the  certificate.  He  re- 
plied that  he  had  no  objections,  but  his  sisters  did  not  want 
him  to.  He  never  claimed  to  Hoge  that  he  had  any  right  or 
interest  in  the  property.  As  soon  as  Levi  Whipple  learned 
that  Hoge  was  talking  of  buying,  he  went  to  William  Whip- 
ple and  tried  to  buy  the  property.  William  Whipple  told 
him  that  he  had  given  the  refusal  to  Hoge,  but  if  Hoge  did 
not  take  it  he  could  have  it.  Levi  offered  to  pay  down  $1000, 
but  William  Whipple  told  him  he  could  not  get  along  with 
less  than  $2000.  Levi  replied  :  "If  you  will  wait  a  few  days, 
I  think  I  can  raise  you  a  couple  of  thousand  dollars,  and  will 
pay  you  the  balance  in  two  or  three  years."  On  the  6th  day 
of  February,  1882,  William  Whipple  erased  the  assignment 
of  Orville  Cone  to  Levi  Whipple  from  the  back  of  the  certifi- 
cate, and  Cone,  at  the  request  of  William  Whipple,  made  a 
new  assignment  of  the  same  upon  the  back  thereof  to  defend- 
ant Hoge.  On  the  same  day  William  Whipple  and  wife  exe- 
cuted and  delivered,  together  with  the  certificate  so  assigned, 
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a  warranty  deed  of  the  eighty  to  Hoge,  and  put  him  into 
possession  of  the  land.  Hoge  paid  to  William  Whipple  $4000 
in  cash,  the  full  price  of  the  purchase. 

On  the  27th  day  of  September,  1882,  Levi  Whipple  filed 
his  bill  in  chancery,  in  the  circuit  court  of  Grundy  county, 
upon  the  above  stated  facts,  and  made  William  Whipple  and 
wife,  Cone,  Hoge,  and  the  subsequent  grantees  of  Hoge,  par- 
ties defendant  therein,  and  praying  that  William  Whipple 
and  Hoge  be  decreed  to  surrender  the  certificate  to  complain- 
ant ;  that  the  assignment  from  Cone  to  Hoge  be  declared  null 
and  void ;  that  the  assignment  from  Cone  to  complainant  be 
declared  to  be  in  full  force  and  effect ;  that  the  deed  from 
William  Whipple  and  wife  to  Hoge  be  declared  null  and  void ; 
that  complainant  be  declared  the  rightful  and  equitable  owner 
of  said  property;  that  possession  be  ordered  to  be  surren- 
dered to  complainant,  and  for  such  further  relief  as  equity 
may  require.  The  complainant  was  thirty-six  years  of  age 
when  the  bill  was  filed.  Upon  a  hearing,  the  circuit  court 
dismissed  complainant's  bill,  and  as  the  question  in  contro- 
versy involves  a  freehold,  the  record  comes  to  this  court  upon 
the  appeal  of  complainant. 

Messrs.  Doud  &  Wing,  for  the  appellant. 

Mr.  E.  Sanford,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Counsel  for  appellant  seem  to  assume  that  an  assignment 
of  a  certificate  of  purchase  issued  by  the  canal  officers,  is  in 
all  respects  the  equivalent  of  a  deed  of  conveyance,  by  which, 
under  our  laws,  the  legal  title  to  land  may  be  transferred 
from  one  to  another.  This  is  a  misapprehension.  The  cer- 
tificate of  purchase  is  not  set  out  in  the  bill,  or  its  contents 
found  in  the  record.  We  must  assume  that  it  was  simply  a 
statement  that  Cone  had  bought  the  land  at  a  price  given, 
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made  one  payment,  of  a  given  amount,  down,  and  upon  the 
making  of  the  deferred  payments,  with  interest,  he  would 
be  entitled  to  a  conveyance  of  the  legal  title  of  the  land  to 
him  or  to  his  assigns.  This  is  not  a  conveyance  of  land.  It 
is  simply  a  chose  in  action,  made  assignable  by  our  statute. 
The  money  was  all  paid  by  William  Whipple,  and  when  the 
payments  were  all  made,  he,  in  equity,  was  entitled  to  a  con- 
veyance. The  certificate  was  merely  prima  facie  evidence. 
It  showed  the  apparent  equity  in  Cone,  when  in  fact  it  was 
in  William  Whipple.  This  evidence  (the  certificate)  was  in 
the  possession  of  William  Whipple,  who  was  also  in  posses- 
sion of  the  land  as  owner  and  in  his  own  right.  At  his 
request,  and  while  the  certificate  was  still  in  his  possession 
and  under  his  control,  Cone  indorsed  upon  the  same  an  assign- 
ment to  Levi  Whipple,  which  placed  the  apparent  equity,  or 
right  to  a  deed,  in  him, — but  this  did  not  divest  William 
Whipple  of  his  real  equity  or  right  to  a  deed.  The  assign- 
ment was  not  made  for  that  purpose.  It  was  made  to  place 
Levi  in  the  same  position  in  which  Cone  stood.  No  act  of 
William  Whipple,  or  of  Cone,  is  shown  manifesting  any  in- 
tention to  divest  William  Whipple  of  any  equity  or  right  of 
his  own  pertaining  to  this  land,  or  to  give  Levi  any  bene- 
ficial interest  in  the  same. 

It  seems,  however,  to  be  thought  that  the  rights  of  Levi  are 
in  some  way  strengthened  by  the  allegation  that  the  real  pur- 
pose of  Cone  and  William  Whipple  in  having  the  certificate 
taken  originally  in  the  name  of  Cone,  and  in  having  the  cer- 
tificate afterwards  assigned  to  Levi,  was  to  delay  and  hinder 
supposed  creditors  of  William  Whipple,  and  we  are  asked  to 
examine  the  proofs.  If  this  charge  be  true,  it  would  show 
that  the  supposed  rights  of  Levi  Whipple  (to  sustain  which 
this  bill  is  exhibited)  are  founded  in  fraud,  and  have  no  other 
foundation.  In  such  case  a  complainant  can  have  no  aid 
from  a  court  of  chancery.  It  is  said  Levi,  at  the  time  of  the 
assignment,  was  an  infant,  and  had  no  personal  part  in  the 
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fraud,  and  hence  can  not  be  unfavorably  affected  thereby. 
The  case  shows  that  he  had  no  connection  with  the  assign- 
ment, and  that  his  father  did  not  in  fact  accept  the  assign- 
ment for  Levi,  but  for  himself.  If,  however,  we  are  to  assume, 
as  counsel  insist,  that  the  acceptance  of  the  assignment  by 
the  father  was  for  the  son,  and  as  his  agent,  then  the  act  of 
the  agent  is  the  act  of  the  principal,  and  in  so  far  as  such 
act  is  affected  by  the  fraud  of  the  agent,  the  rights  of  the 
principal  are  to  the  same  extent  affected.  The  agent,  at  the 
time  of  the  act,  had  no  authority  from  the  principal.  It 
could  only  become  the  act  of  the  principal  by  his  ratification. 
He  can  not  possibly  avail  himself  of  the  act  by  ratification — 
by  anything  short  of  ratification  of  the  transaction  as  it 
actually  was.  If  it  was  actually  fraudulent,  he  ratifies  the 
fraud,  and  is  thereby  excluded  from  seeking  relief  in  a  court 
of  equity.  Had  the  certificate  with-  its  indorsement  been 
delivered  to  Levi  for  the  purpose  of  vesting  in  him  the  ap- 
parent title,  and  had  William  come  into  a  court  of  equity 
seeking  to  set  aside  the  assignment  to  Levi,  a  very  different 
case  would  have  arisen.  It  might  well  have  then  been  said, 
no  trust  in  favor  of  William  Whipple  can  be  raised  upon  a 
fraud. 

Aside  from  these  considerations,  the  laches  of  appellant  in 
asserting  his  rights  closes  the  door  against  him  in  this  suit. 
He  knew  before  he  came  of  age  that  this  assignment  was  in 
his  name.  He  knew  that  instead  of  recognizing  him  as  the 
real  owner  in  equity  of  the  land,  his  father  claimed  to  own 
the  same  in  his  own  right.  He  recognized  this  claim  of  his 
father,  rented  part  of  the  land  from  his  father,  paid  to  him 
rent,  and  received  payment  from  his  father  for  improvements 
made  by  him  during  his  tenancy.  He  became  of  age  in  1867,. 
and  it  is  not  until  1882  he  seeks  to  assert  his  supposed  rights. 
His  father  was  in  possession,  claiming  as  owner,  and  paying 
all  taxes  upon  the  land,  from  1851  to  1882, — more  than 
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thirty  years,  and  for  more  than  fifteen  years  after  complain- 
ant ceased  to  be  a  minor. 

In  any  view  of  this  case,  the  decree  of  the  circuit  court  was, 
in  our  judgment,  right.     The  decree  is  therefore  affirmed. 

Decree  affirmed. 

Mr.  Justice  Walker  :  I  concur  in  the  conclusion  reached, 
on  the  ground,  alone,  that  complainant  gave  his  full  consent 
that  Hoge  might  purchase  the  property,  and  acting  on  that 
consent  he  did  purchase,  and  paid  $4000  for  it,  and  it  would 
be  a  monstrous  fraud  on  Hoge  to  permit  complainant  to 
recover.  He  is  manifestly  estopped  by  that  consent  from 
now  claiming  the  title,  and  the  bill  was  properly  dismissed. 


James  J.  West 

v. 
Andrew  Fitz. 


Filed  at  Springfield  March  26,  1884. 

1.  "Wiles — trusts  and  trustees — whether  a  mere  power  is  conferred, 
or  an  estate.  If  a  testator  by  his  will  simply  directs  bis  executor  or  a  trustee 
to  sell  real  estate,  and  apply  tbe  proceeds  to  certain  specified  purposes, 
sucb  executor  or  trustee  will  take  a  power  only;  whereas,  if  the  devise  be 
to  the  executor  or  trustee  to  sell  and  apply  the  proceeds,  etc.,  such  executor 
or  trustee  will  take  an  estate  in  the  land,  and  not  a  mere  power. 

2.  Same — what  estate  the  trustee  may  convey.  No  one  can  transfer  to 
another  a  better  or  more  extensive  title  to  real  estate  than  he  himself  has. 
So  if  an  estate  limited  to  a  trustee  is  for  life,  or  years  only,  he  can  not  him- 
self, nor  can  any  one  substituted  for  him,  convey  the  fee  in  the  premises,  or 
any  other  greater  estate  than  the  one  originally  limited. 

3.  Same — of  the  extent  of  the  estate  in  the  trustee,  and  its  duration. 
In  conveyances  or  devises  to  trustees,  the  use  of  words  of  inheritance,  by 
way  of  limitation,  does  not  necessarily  pass  the  fee.  Presumptively  it  does, 
but  this  presumption  will  be  overcome  when  the  exigencies  of  the  trust  will 
be  satisfied  with  a  less  estate. 
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4.  Where  the  trustee  is  required  to  see  to  the  application  of  the  rents,  he 
will  take  an  estate  in  the  property  to  enable  him  effectually  to  discharge  the 
duties  of  the  trust;  but  this  does  not  necessarily  confer  on  him  the  fee.  The 
quantity  of  the  estate  in  such  case  depends  upon  the  exigency  of  the  trust 
and  the  terms  of  the  limitation.  If  required  to  collect  and  pay  the  rents  for 
a  definite  period  of  time,  or  during  the  life  of  an  individual,  he  will  take  an 
estate  for  years,  or  life,  as  the  case  may  be;  but  when  this  duty  is  of  indefi- 
nite duration,  he  will  take  the  fee.  So  when  the  gift  to  the  trustee  is  in 
general  terms,  without  words  of  limitation,  a  direction  to  him  to  pay  the  tes- 
tator's debts  or  legacies,  or  a  specific  sum  in  gross,  he  will,  by  implication, 
take  the  fee  as  an  indemnity  in  case  of  payment  out  of  his  own  funds. 

5.  This  construction  was  originally  adopted  to  protect  the  executor  or 
trustee  in  paying  such  claims  against  the  estate,  and  this  construction  is  not 
affected  by  the  fact  that  upon  a  final  administration  of  the  effects  of  the  tes- 
tator the  personal  estate  may  prove  sufficient,  without  resort  to  the  land,  to 
liquidate  all  demands  the  executor  may  be  required  to  pay.  It  is  sufficient 
in  such  case  that  the  direction  to  the  executor  or  trustee  to  pay  the  claims  is 
absolute,  and  that  he  may  in  some  contingency  have  to  resort  to  the  land 
for  his  own  protection;  and  whether  such  contingency  exists,  or  not,  is  always 
to  be  determined  from  the  will  itself,  and  not  from  subsequent  events.  And 
whether  such  debts  or  claims  are  made  a  charge  on  the  land,  does  not  at  all 
affect  the  construction  of  the  will  in  this  respect. 

6.  Where  land  was  devised  to  a  trustee  in  trust  to  pay  the  net  rent  to  the 
testator's  sister,  at  whose  death  the  same  was  to  form  a  part  of  the  residue 
of  his  estate,  all  of  which  residue  of  his  estate,  real  and  personal,  was  devised 
to  the  same  trustee  in  trust,  to  pay  the  net  income  to  two  other  beneficiaries 
and  to  the  survivor,  and  after  the  death  of  both,  to  pay  certain  specific  lega- 
cies, and  the  rest  to  certain  relatives  named:  Held,  that  the  duties  of  the 
trustee  did  not  cease  with  the  death  of  the  life  beneficiaries,  but  that  he  was 
required  to  pay  the  legacies,  for  which  purpose  it  might  be  necessary  to 
sell  realty,  and  that  there  being  no  restrictive  words,  the  power  to  sell  would 
be  referred  to  the  trustee's  interest  or  estate  in  the  land,  which  would  be 
construed  coextensive  with  his  duty  to  sell,  if  necessary,  which  requires  an 
estate  in  fee. 

7.  Where  an  estate  is  given  to  trustees,  the  trusts  must,  prima  facie,  be 
performed  by  them  by  virtue  of  or  out  of  the  estate  vested  in  them,  and  in 
order  to  rebut  the  presumption  of  an  estate  in  fee  to  enable  them  to  sell  the 
property,  it  must  be  shown  on  the  face  of  the  will  what  less  estate  of  definite 
duration  will  enable  the  trustees  to  serve  the  trusts  out  of  their  interest,  and 
not  by  way  of  power, — and  this  not  according  to  subsequent  events,  but 
according  to  events  possible  at  the  testator's  death. 

8.  Same — as  to  the  mode  of  conveyance  by  trustee.  The  title  to  real 
property  in  trustees  is  subject  to  the  same  general  laws  of  conveyance  and 
transfer  that  control  and  govern  it  when  vested  in  other  persons.    The  trustee 
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may  convey  it  by  any  kind  of  conveyance  operative  to  pass  the  title  if  no 
trust  existed. 

9.  Same—  effect  of  conveyance  by  trustee — with  and  without  notice  to 
purchaser.  Even  when  the  trustee  conveys  in  direct  breach  of  the  trust,  the 
grantee  will  take  the  legal  title;  but  if  he  has  notice  of  the  trust,  he  will,  by 
operation  of  law,  be  converted  into  a  trustee  himself,  and  hold  the  estate 
subject  to  the  rights  of  those  beneficially  interested.  So  on  the  death  of  the 
trustee,  the  estate  devolves  upon  the  heir,  who  takes  subject  to  the  trust. 

10.  Same — heir  of  trustee — character  of  his  estate.  Where  a  trust  estate 
is  devolved  upon  the  heir  of  the  trustee,  his  title  is  liable  to  be  divested  by 
the  appointment  of  another  trustee,  when  the  instrument  creating  the  trust 
so  provides. 

11.  Same — successor  of  trustee — as  to  his  appointment.  The  author  of 
every  trust  has  full  power  to  provide  for  the  appointment  of  a  successor  in 
trust,  in  case  the  original  trustee  or  trustees  refuse  to  act,  die,  remove  into 
a  foreign  jurisdiction,  or  are  removed  by  a  court  of  competent  jurisdiction. 
But  when  the  author  of  the  trust  makes  no  such  provision,  and  a  vacancy 
occurs  in  the  trusteeship,  a  court  of  general  chancery  jurisdiction,  upon  a 
proper  bill  filed  for  that  purpose,  may  make  the  appointment. 

12.  Same — of  the  estate  vested  in  a  new  trustee.  The  appointment  of  a 
new  trustee  in  the  place  of  one  refusing  to  act,  does  not,  proprio  vigore,  con- 
fer the  title  upon  the  appointee,  unless  by  the  statute  of  the  State  where  the 
land  lies  it  is  so  provided.  So  a  decree  in  another  State,  made  in  pursuance 
of  the  laws  of  such  State,  appointing  a  successor  to  a  trustee  to  whom  land 
in  this  State  is  devised,  who  declines  to  act,  can  not  have  the  effect  to  trans- 
fer the  title  to  the  lands  here  to  the  appointee,  and  he  will  have  no  power  to 
sell  and  convey  them. 

13.  Where  a  person  in  the  State  of  Massachusetts  devises  all  his  estate, 
real  and  personal,  to  a  trustee  in  trust  for  certain  purposes,  imposing  active 
duties  upon  the  trustee,  on  his  death  the  title  of  any  land  of  his  in  this  State 
will  be  devolved  upon  his  heirs  at  law,  subject  to  the  trust,  and  upon  accept- 
ance of  the  trust  the  title  to  such  land  will  at  once  pass  from  his  heirs  to  the 
trustee,  by  virtue  of  the  law  of  this  State;  but  if  he  declines  to  accept  the 
trust,  the  title  will  remain  in  the  heirs. 

14.  Wills  and  deeds— omission  of  the  word  "heirs,"  as  affecting  the 
character  of  the  estate.  In  this  State  the  omission  of  the  word  "heirs,"  or 
any  other  words  used  in  limiting  a  fee  at  common  law,  is  wholly  without  sig- 
nificance, either  in  a  deed  or  will.  Without  such  words  they  will  be  construed 
to  have  the  force  and  effect  they  would  have  at  common  law  if  such  words 
were  added. 

15.  Conflict  of  laws — as  to  the  title  to  land — in  what  jurisdiction  to 
be  determined.  The  validity,  force  and  effect,  and  construction,  of  all  re- 
cords, deeds,  contracts  or  agreements  relating  to  or  affecting  the  title  to  real 
property,  without  regard  to  where  they  are  made,  depend  entirely  on  the  law 
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of  the  State  where  the  property  is  situated,  and  wills  form  no  exception  to 
this  rule.  The  statutes  of  another  State  can  have  no  power  or  influence  in 
passing  the  title  to  lands  here.  All  deeds,  contracts  and  records  relating  to 
lands  here  receive  whatever  force  and  vitality  they  have  as  muniments  of 
title,  from  the  laws  of  this  State,  without  regard  to  where  they  were  made. 

16.  Nor  is  it  competent  for  a  court  of  another  State,  by  any  kind  of  an 
order  or  decree,  to  divest  the  title  of  one  person  to  land  in  this  State  and 
vest  it  in  another.  The  extent  of  its  power  would  be  to  compel  a  party  within 
its  jurisdiction,  holding  the  title  in  trust,  to  convey  it  to  his  successor  in 
trust. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

On  the  25th  of  April,  1878,  Stephen  Hoyt,  late  of  Salem, 
Essex  county,  Massachusetts,  died  testate,  and  on  the  20th 
of  the  following  month  his  will  was  duly  proved  and  admitted 
to  probate  in  the  probate  court  of  said  Essex  county.  The 
will  is  as  follows : 

"I,  Stephen  Hoyt,  of  Salem,  do  make  this  my  last  will  and 
testament,  this  first  day  of  June,  in  the  year  1876. 

"Item  first. — I  give  and  devise  to  my  friend,  Thomas  H. 
Frothingham,  of  Salem,  the  messuage  numbered  26J-  and  28 
Harbor  street,  in  Salem,  and  all  my  household  stuff,  books, 
pictures,  furniture  and  plate,  in  trust,  to  pay  the  net  rent 
and  income  from  said  real  estate  to  my  sister,  Kath  H.  Den- 
rutt,  for  life,  and  to  allow  her  to  use  said  personal  property 
during  her  life.  At  the  death  of  my  said  sister,  the  estate 
held  in  trust  under  this  item  shall  form  a  part  of  the  residue 
of  my  estate. 

"Item  second. — All  the  residue  of  my  estate,  real  and  per- 
sonal, I  give,  devise  and  bequeath  to  said  Frothingham,  in 
trust,  that  he  shall  pay  the  net  income  thereof,  from  time  to 
time,  to  Stephen  Hoyt  Sargent,  of  Belmont,  New  Hampshire, 
and  Abbie  Hoyt  Sanborn,  wife  of  Franklin  T.  Sanborn,  of 
said  Salem ;  and  upon  the  death  of  either,  the  whole  income 
shall  be  paid  to  the  survivor  until  his  or  her  death.     At  the 


1884.]  West  v.  Fitz.  429 

Statement  of  the  case. 

death  of  the  last  survivor,  the  trustee  for  the  time  being 
shall  pay  to  Franklin  T.  Sanborn,  of  Salem,  the  sum  of 
$1000;  and  to  Sarah  E.  Hoyt  Jenks,  of  said  Salem,  Stephen 
Hoyt  Harrington,  (son  of  Eugene  C.  Harrington,)  of  St.  Louis, 
Stephen  Hoyt  Hesse,  (son  of  Herman  T.  Hesse,)  of  St.  Louis, 
Joseph  F.  Tucker,  of  Chicago,  and  Bessie  Hoyt  Tucker, 
(daughter  of  Horace  Tucker,)  of  Chicago,  each  the  sum  of 
$500.  All  the  residue  and  remainder  of  the  trust  estate  I 
give  and  devise,  one-quarter  part  to  the  heirs  at  law  of  Ste- 
phen Hoyt  Sargent,  and  one-quarter  part  each  to  my  nephews 
and  nieces,  Moses  Sargent,  Jr.,  of  Belmont,  of  the  State  of 
New  Hampshire,  Franklin  S.  Sargent,  of  said  Belmont,  and 
Mary  Sargent  Heywood,  (wife  of  H.  0.  Heywood,)  of  Lake 
Village,  New  Hampshire. 

"Item  third. — I  request  my  executor  and  trustee  to  keep 
the  property  invested  in  such  securities  as  savings  banks  are 
by  the  laws  of  Massachusetts  authorized  to  invest  in.  I  do 
not  wish  the  real  estate  on  Harbor  and  Park  streets  to  be 
sold  unless  a  pressing  necessity  arises  therefor. 

"Item  fourth. — I  appoint  Geo.  Foster  Flint,  of  said  Salem, 
executor  of  this  will. 

"Item  fifth. — I  declare  that  it  is  my  intention  by  this  will 
to  dispose  of  any  estate  over  which  I  have  a  power  of  dispo- 
sition in  any  manner,  especially  the  estate  conveyed  to  said 
Flint,  in  trust,  by  deed  recorded  in  Essex  Begistry  of  Deeds, 
book  940,  leaf  254. 

"Item  sixth. — I  request  that  my  said  trustee  and  executor 
may  be  exempted  from  giving  any  surety  or  sureties  on  their 
probate  bonds.  Stephen  Hoyt„ 

This  will,  together  with  an  exemplified  copy  of  the  record 
of  its  admission  to  probate,  is  duly  recorded  in  the  recorder's 
office  of  Cook  county,  this  State. 

At  the  time  of  Hoyt's  death,  in  addition  to  the  estate,  real 
and  personal,  owned  by  him  in  Massachusetts,  he  was  the 
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owner  in  fee  of  the  following  real  property  in  this  State, 
namely,  lots  5,  6,  7  and  8,  in  block  1,  of  Sutton's  addition 
to  Chicago,  being  the  same  property  involved  in  this  suit. 

Upon  Hoyt's  death,  Frothingham,  the  trustee  under  the 
will,  declined  to  accept  the  trust,  whereupon  George  F.  Flint 
was,  under  the  provisions  of  the  statute  of  Massachusetts, 
appointed  trustee  in  Frothingham's  stead.  Flint  having  sub- 
sequently died,  Andrew  Fitz,  the  appellee,  was  appointed  in 
like  manner,  by  the  same  court,  trustee  in  Flint's  stead. 
Fitz,  after  his  appointment,  to-wit,  on  June  1,  1883,  proceed- 
ing upon  the  assumption  he  had  power  under  the  will,  and 
his  appointment  as  trustee,  to  sell  and  convey  lands  belong- 
ing to  the  estate,  entered  into  the  following  contract  with 
James  J.  West,  the  appellant,  for  the  sale  of  the  Chicago 
property : 

"This  contract  and  agreement,  made  and  entered  into  this 
first  day  of  June,  A.  D.  1883,  by  and  between  Andrew  Fitz, 
trustee,  of  Salem,  in  the  county  of  Essex,  and  commonwealth 
of  Massachusetts,  party  of  the  first  part,  and  James  J.  West, 
of  Chicago,  county  of  Cook,  and  State  of  Illinois,  party  of  .the 
second  part : 

"Witnesseth,  that  the  said  party  of  the  first  part,  in  con- 
sideration of  one  dollar  to  him  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  has  this  day  sold,  and  hereby 
covenants  and  agrees  for  his  successors  and  assigns  to  con- 
vey in  fee  simple,  by  a  good  and  sufficient  deed,  as  trustee, 
in  the  usual  form,  to  the  party  of  the  second  part,  his  heirs, 
executors,  administrators  or  assigns,  clear  of  any  incum- 
brances, except  such  taxes  and  assessments  as  may  become 
liens  upon  such  land  on  and  after  the  first  day  of  May,  A.  D. 
1883,  all  the  following  described  lots,  pieces  or  parcels  of 
land,  to-wit,  lots  5,  6,  7  and  8,  in  block  1,  of  Sutton's  addi- 
tion to  Chicago,  being  the  subdivision  of  blocks  1,  2  and  3, 
of  the  assessor's  addition  of  the  east  half  of  the  south-east 
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quarter  of  section  18,  township  39  north,  range  14  east,  of 
the  third  principal  meridian,  situated  in  the  county  of  Cook, 
and  State  of  Illinois. 

"The  said  party  of  the  second  part,  in  consideration  of 
these  presents,  and  of  one  dollar  in  hand  paid  to  him  by  the 
party  of  the  first  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, hereby  covenants  and  agrees,  for  himself,  his  heirs, 
executors,  administrators  or  assigns,  to  pay  said  party  of  the 
first  part,  as  purchase  money  of  the  above  described  land, 
the  sum  of  $11,850,  in  the  manner  following,  to-wit:  one- 
third  thereof  in  cash,  upon  the  delivery  of  the  deed  above 
described,  to  him,  one-third  in  one  year  after  such  first  pay- 
ment, and  one-third  in  two  years  thereafter,  the  said  last  two 
payments  to  bear  interest  at  six  per  cent  from  the  date  of 
the  delivery  of  said  deed,  and  to  be  secured  by  a  mortgage  or 
trust  deed  from  the  said  James  J.  West,  for  the  benefit  and 
use  of  the  said  Andrew  Fitz,  trustee,  party  of  the  first  part. 

Andrew  Fitz,  Trustee. 

James  J.  West." 
ft 

After  entering  into  this  contract,  West,  the  appellant,  be- 
coming apprehensive  that  a  deed  from  Fitz,  as  contemplated 
by  the  agreement,  would  not  confer  upon  him  a  good  title  to 
the  property,  declined  to  carry  out  the  contract.  Thereupon 
Fitz  filed  in  the  circuit  court  of  Cook  county  the  present  bill, 
setting  up,  in  substance,  among  others,  the  foregoing  facts, 
and  asking  that  West  be  compelled  to  specifically  perform 
the  agreement,  and  averring  a  readiness  and  offer  to  perform 
it  on  his  part.  West  filed  a  general  demurrer  to  the  bill, 
which  was  overruled  by  the  court.  Electing  to  stand  by  the 
demurrer,  West  declined  to  answer  further,  and  thereupon 
the  court  entered  a  decree  in  conformity  with  the  prayer  of 
the  bill,  to  reverse  which  West  brings  this  appeal. 
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Mr.  E.  B.  Esher,  and  Mr.  William  Bitchie,  for  the  appel- 
lant : 

The  appellant  "can  not  be  compelled  to  take  a  doubtful 
title,  which  will  expose  him  to  the  expense  and  hazard  of 
litigation."     Hoijt  v.  Tuxbury,  70  111.  336. 

Fitz,  the  new  trustee,  holds  not  by  virtue  of  the  will,  but 
solely  by  virtue  of  his  appointment  by  a  foreign  court.  He 
does  not,  therefore,  even  hold  the  legal  title  to  this  land,  for 
any  purpose  whatever.  City  Ins.  Co.  v.  Commercial  Bank,  68 
111.  351:;  Williams  v.  Maus,  6  Watts,  278;  Curtis  v.  Smith, 
6  Blatchf.  549. 

It  has  only  been  of  late  that  foreign  executors  or  admin- 
istrators, with  the  will  annexed,  have  been  able  to  convey 
title  to  land  in  this  State,  and  even  then  only  "in  pursuance 
of  due  power  vested  by  will, " — not  by  decree  of  any  foreign 
court.  (Bev.  Laws  1879,  chap.  30,  sec.  34.)  But  Fitz  is 
neither  executor  nor  administrator,  and  has  not  the  powers 
or  duties  of  such.  Schouler  on  Executors,  sees.  19,  173, 
472,  485 ;  1  Perry  on  Trusts,  sees.  71,  263,  281. 

The  terms  of  this  devise  do  not  vest  any  fee  in  the  trustee, 
and  courts  are  very  averse  to  enlarging  an  estate  in  trustees. 
1  Perry  on  Trusts,  sec.  317;  2  Jarman  on  Wills,  *292  ;  Bud- 
den  v.  Harris,  2  D.  &  B.  36;    Cooke  v.  Blake,  1  Exch.  220. 

The  direction  to  the  trustee  to  pay  certain  pecuniary  lega- 
cies after  the  death  of  Sargent,  does  not  necessarily  imply  a 
power  to  sell  the  realty  even  at  that  time.  3  Jarman  on  Wills, 
(Band.  &  Tal.)  424?i,  459 n;   2  Perry  on  Trusts,  sec.  570. 

The  trustees  are  to  receive  the  gross  rents,  and  after  pay- 
ing out  of  them  the  land  tax,  and  any  other  charges  on  the 
estate,  to  hand  over  the  net  rents  to  the  tenant  for  life.  Par- 
ker v.  Greenwood,  4  M.  &  W.  430. 

These  proper  current  expenses  of  the  estate  must  be  paid 
by  the  life  tenant,  even  though  the  whole  of  the  proceeds  are 
thus  expended.  Latimer  v.  Moore,  4  McLean,  110;  2  Perry 
on  Trusts,  sec.  554;  Revel  v.  Watkinson,  1  Yes.  Sr.  93. 
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The  interests  of  the  remainder-men  can  not  be  touched  or 
affected  for  that  purpose.  Holcombe  v.  Holcombe,  27  N.  J. 
Eq.  473 ;   Holmes  v.  Tabor,  9  Allen,  246. 

The  objection  that  the  taxes  upon  this  land  are  consuming 
it,  is  no  reason  why  the  life  tenant  may  demand  its  sale. 
The  taxes  are  a  charge  upon  the  income  upon  the  life  ten- 
ant's interest,  and  not  upon  the  corpus  of  the  trust  estate. 
He  should  pay  all  taxes  out  of  his  income.  2  Perry  on  Trusts, 
sec.  554;  Covins  v.  Chabert,  3  Edw.  Ch.  312;  Jones  v.  Daw- 
son, 19  Ala.  679 ;   Prettyman  v.  Walston,  34  111.  175. 

Messrs.  Peckham  &  Brown,  for  the  appellee : 

When  real  estate  is  left  to  trustees,  with  or  without  words 
of  inheritance,  and  under  any  conditions  or  limitations  what- 
ever, they  take  an  estate  exactly  commensurate  with  the  pur- 
poses of  the  trust.  Kirkland  v.  Cox,  94  111.  400 ;  White  v. 
Glover,  59  id.  459 ;  Perry  on  Trusts,  sec.  320 ;  2  Jarman  on 
Wills,  *307. 

As  to  when  the  trustee  will  take  an  estate  in  fee,  see  3  id. 
chap.  33,  p.  22 ;  Howe  v.  Dartmouth,  7  Yes.  147 ;  Dimes  v. 
Scott,  4  Eussell's  Ch.  195;  Fearns  v.  Young,  9  Ves.  549; 
Wilkinson  v.  Duncan,  23  Beav.  469 ;  Kilvington  v.  Gray,  2 
Sim.  &  Stu.  396. 

That  the  successor  of  the  trustee  appointed  by  the  court 
in  Massachusetts  may  execute  the  trust  created  by  the  will, 
counsel  cited  section  10  of  the  chapter  relating  to  Wills,  and 
sections  33  and  34  of  the  Statute  of  Conveyances.  See,  also, 
United  States  v.  Fox,  4  Otto,  315;  Chase  v.  Chase,  2  Allen, 
101 ;    Newton  v.  Bronson,  13  N.  Y.  592. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  seems  to  be  a  friendly  suit,  in  which  both  parties  are 
desirous  the  decree  below  shall  be  affirmed,  provided  it  can 
be  done  consistently  with  legal  principles. 
28—109  III. 
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Bat  two  questions  arise  on  the  record,  and  the  arguments 
of  counsel  have  been  confined  mainly  to  them:  First,  does 
the  will  give  to  the  trustee  named  in  it,  or  any  other  trustee 
legally  appointed  in  his  stead,  power  to  sell  and  convey  to 
the  purchaser  a  good  title  in  fee  to  the  premises  in  contro- 
versy ;  and  second,  assuming  such  power  is  given  by  the  will, 
does  appellee's  appointment  as  successor  in  trust  by  the  pro- 
bate court  of  Essex  county,  confer  on  him  such  power.  We 
will  consider  these  questions  in  the  order  stated. 

It  is  specifically  averred  in  the  bill  "that  by  the  statutes 
of  Massachusetts,  as  the  same  existed  when  said  will  was 
executed  and  probated,  and  as  they  now  exist,  executors 
and  administrators,  when  authorized  by  the  probate  courts 
of  said  State,  and  provided  the  decedent's  personalty  will 
not  pay  debts  and  legacies,  may  sell  at  public  auction,  and 
convey,  the  realty,  subject  to  dower  interest,  after  due  notice, 
either  personally  or  by  publication,  to  all  parties  interested. 
And  said  probate  courts,  when  deeming  it  expedient  for  the 
trust  estate,  and  after  such  notice  as  said  courts  may  pre- 
scribe to  those  interested,  may  empower  a  trustee  to  sell  and 
convey  the  trust  property,  real  or  personal,  even  when  a 
remainder,  or  a  contingent  interest,  is  limited  over  to  per- 
sons not  ascertained  or  not  in  being;  and  conveyances  so 
made  are  by  said  statutes  declared  to  conclude  the  rights  of 
all  who  are,  or  may  become,  interested,  whether  in  being  or 
not,  and  all  to  whom  a  remainder  or  a  contingent  interest 
may  be  limited.  And  said  probate  courts  may  empower 
executors,  administrators  and  trustees  to  release  any  vested, 
contingent  or  possible  rights  or  interests  belonging  to  the 
persons  or  estates  represented  by  them,  whenever  the  court 
deems  it  expedient  for  such  persons  or  estates.  And  said 
probate  courts  may,  in  case  of  the  death  or  resignation  of  an 
original  trustee,  appoint  a  successor,  with  all  the  rights  of 
such  original  trustee." 
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While  it  may  savor  somewhat  of  technical  refinement  and 
astute  discrimination,  it  is  clearly  settled  by  the  general  cur- 
rent of  English  and  American  authority,  that  if  a  testator,  by 
his  will,  simply  directs  his  executor,  or  a  trustee,  to  sell  real 
estate  and  apply  the  proceeds  to  certain  specified  purposes, 
such  executor  or  trustee  will  take  a  power  only ;  whereas,  if 
the  devise  be  to  the  executor  or  trustee  to  sell  and  apply  the 
proceeds,  etc.,  such  executor  or  trustee  will  take  an  estate 
in  the  land,  and  not  a  mere  power.  (2  Washburn  on  Eeal 
Prop.  661.)  Testing  the  case  in  hand  by  this  rule,  there  is 
no  room  for  doubt  or  controversy.  The  language  of  the  will 
in  this  respect  could  not  be  clearer  or  more  explicit.  The 
commencement  of  the  first  item  is:  "I  give  and  devise  to 
my  friend,  Thomas  H.  Frothingham,"  etc.,  specifying  certain 
real  and  personal  property  in  Salem,  where  the  testator  re- 
sided. In  the  second  item  the  words  are :  "All  the  residue 
of  my  estate,  real  and  personal,  I  give,  devise  and  bequeath 
to  said  Frothingham,  in  trust, "  etc.  From  the  language  here 
used,  it  is  manifest  the  will,  by  its  express  terms,  gives  to  the 
trustee  the  entire  estate  of  the  testator,  both  real  and  personal, 
upon  the  trusts  therein  specified,  and  to  put  any  other  con- 
struction on  the  will  would  be  doing  gross  violence  to  its  terms. 

It  being  clear,  then,  the  trustee  is  given  an  estate  in  the 
land,  and  not  a  mere  power  over  it,  the  question  arises,  what 
is  the  extent  of  this  interest  or  estate  ?  Is  it  one  for  years, 
for  life,  or  in  fee  ?  If  for  life,  or  years,  only,  it  is  manifest 
the  question  now  under  consideration  must  be  answered  in 
the  negative,  for  it  is  a  fundamental  maxim  of  the  law  gov- 
erning the  conveyance  and  alienation  of  real  property,  that 
no  one  can  transfer  to  another  a  better  or  more  extensive 
title  than  he  has  himself, — or,  in  other  words,  it  is  clear,  if 
the  estate  limited  to  the  trustee  is  for  life,  or  years,  only,  he 
could  not  himself,  nor  could  any  one  substituted  for  him, 
convey  the  fee  in  the  premises,  or  any  other  greater  estate 
than  the  one  originally  limited. 
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In  determining  whether  the  trustee  takes  a  fee  in  the  real 
estate  of  the  testator,  a  number  of  considerations  are  to  be 
looked  to,  viz :  the  terms  of  the  limitation  itself,  our  statute 
relating  to  conveyances,  and  the  nature  of  the  duties  the 
trustee  is  required  to  perform  with  respect  to  the  property. 
If  we  look  to  the  language  of  the  limitation  alone,  without 
regard  to  our  statute,  or  the  character  of  the  trusts  under 
the  will,  we  would  say  the  trustee,  prima  facie,  takes  a  mere 
life  estate.  This  conclusion,  of  course,  is  based  upon  the 
omission  of  the  word  "heirs,"  in  the  limitation  to  the  trustee. 
On  the  other  hand,  if  the  word  "heirs"  had  been  used,  the 
trustee  would,  prima  facie,  have  taken  the  fee.  But  as  will 
be  abundantly  shown  further  on,  the  use  or  the  omission  of 
the  word  "heirs,"  in  devises  to  trustees,  is  anything  but  con- 
clusive on  the  subject,  even  by  the  common  law.  Its  use  or 
omission  in  any  case  only  gives  rise  to  a  presumption  which 
may  be  entirely  overcome  by  other  provisions  of  the  instru- 
ment, and  in  this  State  the  omission  of  the  word,  or  any 
other  words  used  in  limiting  a  fee  at  common  law,  is  wholly 
without  significance,  either  in  a  deed  or  will.  By  virtue  of 
the  13th  section  of  our  Conveyance  act,  every  deed  or  will 
relating  to  lands  in  this  State,  although  it  does  not  contain 
the  word  "heirs,"  or  other  words  heretofore  used  to  limit  a 
fee,  must  be  construed  and  given  the  same  force  and  effect 
that  would  be  given  to  it  by  the  common  law  if  the  word 
"heirs,"  or  other  words  used  for  a  like  purpose,  were  added. 
In  this  connection  it  is  proper  to  advert  to  the  well  recognized 
principle  that  the  validity,  force,  effect  and  construction  of 
all  records,  deeds,  contracts,  or  agreements  relating  to  or 
affecting  the  title  of  real  property,  without  regard  to  where 
they  were  made,  depend  entirely  on  the  law  of  the  State 
where  the  property  is  situated,  and,  it  is  hardly  necessary  to 
add,  wills  form  no  exception  to  this  general  principle.  1  Jar- 
man  on  Wills,  1 ;  Richards  v.  Miller,  62  111.  417. 
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Applying  the  general  principles  to  which  we  have  called 
attention,  and  the  provisions  of  our  statute,  to  the  will  before 
us,  it  must,  though  made  in  another  State,  receive  the  same 
construction  as  if  the  limitation  had  been  to  the  trustee  and 
his  heirs,  which  of  course  would,  prima  facie,  give  him  the 
fee.  We  say  prima  facie,  for  as  already  seen,  in  conveyances 
to  trustees  the  use  of  words  of  inheritance  by  way  of  limita- 
tion does  not  necessarily  pass  the  fee.  Presumptively  it  does, 
but  this  presumption  will  be  overcome  where  the  exigencies 
of  the  trust  will  be  satisfied  with  a  less  estate, — and  this 
brings  us  to  the  inquiry  whether  an  estate  less  than  a  fee 
will  enable  the  trustee  to  perform  the  duties  imposed  upon 
him  by  the  will.  First,  let  us  see  what  acts  or  duties  to  be 
performed  by  a  trustee  require  the  legal  estate  to  be  in  him, 
for  it  is  manifest  there  are  certain  duties  and  powers  the  per- 
formance of  which  requires  an  estate  in  the  trustee.  Such, 
for  instance,  is  the  case  where  the  application  of  rents  is 
given  to  the  trustee,  for  no  one  could  efficiently  exercise  such 
a  right  or  power  without  having  the  control  of  the  possession, 
which  is,  pe?'  se,  an  interest  or  an  estate  in  land.  (3  Jarman 
on  Wills,  55,  et  seq.)  Where,  however,  the  trustee  is  not  re- 
quired to  collect  or  pay  over  the  rents,  or  perform  any  other 
duty  respecting  them,  as,  where  the  estate  is  given  to  him  to 
the  intent  another  shall  have  or  enjoy  the  rents  and  profits, 
the  latter  will  take  the  legal  estate  under  the  Statute  of 
Uses,  the  trustee,  in  such  case,  being  a  mere  devisee  to  uses. 
But  the  giving  of  a  trustee  the  application  of  the  rents  does 
not  necessarily  confer  on  him  the  fee.  The  quantity  of  the 
estate  in  each  case  will  depend  upon  the  exigencies  of  the 
trust  and  the  terms  of  the  limitation.  If  required  to  collect 
and  pay  the  rents  for  a  definite  period  of  time,  or  during  the 
life  of  an  individual,  he  will  take  an  estate  for  years,  or  life, 
as  the  case  may  be ;  but  where  this  duty  is  of  indefinite  dura- 
tion he  will  take  the  fee.  So  even  where  the  gift  to  the  trustee 
is  in  general  terms,  without  words  of  limitation,  a  direction 
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to  him  to  pay  the  testator's  debts,  or  legacies,  or  a  specific 
sum  in  gross,  he  will,  by  implication  or  intendment  of  law, 
take  the  fee,  otherwise  he  would  have  no  indemnity  in  case 
of  payment  out  of  his  own  funds,  and  in  the  absence  of  any 
other  fund  out  of  which  to  make  such  payment  he  would  be 
altogether  without  means  to  meet  the  requirements  of  the 
will.  Abbott  v.  Essex,  18  How.  202;  Doe  on  the  demise  of 
Willey  et  at.  v.  Holmes,  8  Term  Eep.  1. 

The  language  of  the  will  in  this  last  case  is :  "I  give  and 
bequeath  my  freehold  house,  with  the  appurtenances,  etc., 
*  *  *  and  all  the  furniture  thereto  belonging,  to  Elizabeth 
Gibson,  whom  I  make  executrix  of  this  my  last  will,  she  pay- 
ing all  my  just  debts,  and  funeral  expenses,  and  legacies  before 
mentioned,  twelve  months  after  my  death.  I  likewise  leave 
to  the  said  E.  Gibson  all  the  rest  and  residue  of  my  personal 
estate,"  etc.,  and  it  was  held  the  executrix,  Elizabeth  Gibson, 
took  the  fee  in  the  land.  It  is  to  be  specially  noted  in  this 
case,  the  fact  the  executrix  was  given  all  the  residue  of  the 
personal  estate  made  no  difference  in  the  result.  It  was 
sufficient  that  the  executrix  might,  under  some  contingency, 
be  compelled  to  resort  to  the  realty  to  meet  the  require- 
ments of  the  will.  This  construction  was  originally  adopted 
to  protect  the  executor  or  trustee  in  paying  such  claims 
against  the  estate,  and  it  is  well  settled  the  construction  in 
question  is  not  at  all  affected  by  the  fact  that  upon  a  final 
administration  of  the  effects  of  the  testator  the  personal  estate 
may  prove  sufficient,  without  resorting  to  the  land,  to  liquidate 
all  demands  which  the  executor  may  be  required  under  the 
will  to  pay.  It  is  sufficient  in  such  case  the  direction  to  the 
executor  or  trustee  to  pay  the  claims  is  absolute,  and  that 
he  may,  in  some  contingency,  have  to  resort  to  the  land  for 
his  own  protection ;  and  whether  such  contingency  exists  or 
not  is  always  to  be  determined  from  the  will  itself,  and  not 
from  subsequent  events.  (3  Jarman  on  Wills,  23-26.)  And 
whether  such  debts  or  claims   are  made  a  charge  on  the 
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land  does  not  at  all  affect  the  construction  of  the  will  in  this 
respect.     Ibid.  24. 

In  the  present  case  appellant  concedes  it  may  be  necessary 
to  sell  part  of  the  realty  to  pay  legacies,  and  that  in  such 
event  the  trustee  will  have  power  to  do  so.  If  by  this,  coun- 
sel mean  to  say  the  trustee,  in  the  event  suggested,  would, 
by  virtue  of  the  estate  vested  in  him  under  the  will,  have  the 
power  to  sell  to  pay  legacies,  that  would,  in  effect,  be  yield- 
ing the  whole  question,  for  the  power  to  sell  and  convey  land 
absolutely,  is  an  incident  of  a  fee  simple  estate,  only.  But 
if  by  this  it  is  intended  to  assert,  in  the  event  a  sale  of  a  part 
of  the  realty  should  become  necessary  to  pay  legacies,  the 
trustee  would  be  able  to  do  so  by  virtue  of  a  mere  power 
under  the  will,  independently  of  the  estate  conferred  on  him, 
we  confidently  assert  no  authority  can  be  found  for  the  posi- 
tion, and  certainly  none  has  been  cited.  We  do  not  wish  by 
this  to  be  understood  as  saying  that  a  trustee  could  not  be 
given  a  life  or  other  less  estate,  only,  and  yet  be  clothed  with 
a  power  to  sell  upon  a  given  contingency,  or  that  instances 
of  this  kind  can  not  be  found  in  the  reported  cases;  but 
what  we  intended  to  say,  and  do  say,  is,  no  case  can  be  found 
adopting  such  a  construction  where  the  limitations  of  the  will 
are  like  the  present.  The  construction  suggested  is  never 
adopted,  except  where  the  estate  of  the  trustee  is  expressly, 
or  by  necessary  implication,  limited  to  an  estate  for  life,  or 
for  a  term  of  years.  In  this  case  there  is  no  foundation 
for  such  a  claim,  for  in  addition  to  the  fact  the  will,  by  its 
very  terms,  is,  under  our  statute,  prima  facie  a  gift  in  fee,  it 
is  manifest  on  the  face  of  the  instrument  that  the  duties  of 
the  trustee  do  not  cease  upon  the  deaths  of  Stephen  Hoyt 
Sargent  and  Abbie  Hoyt  Sanborn,  the  life  beneficiaries.  After 
their  decease  he  is  required  to  pay  certain  specified  legacies, 
and  for  this  purpose  it  is  conceded  it  may  be  necessary  to  sell 
a  part  of  the  realty.  In  such  cases,  where  there  are  no 
restrictive  words,  as  is  the  case  here,  the  settled  construction 
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is,  the  power  to  sell  will  be  referred  to  the  trustee's  interest 
or  estate  in  the  land,  and  for  that  purpose  his  estate  will 
be  construed  as  coextensive  with  the  duty  to  sell,  should  it 
become  necessary  in  carding  into  effect  the  objects  of  the 
trust,  which,  of  course,  would  require  a  fee.  Where  the  will, 
as  it  does  here,  prima  facie  gives  to  the  trustee  an  estate 
in  fee,  the  question  is  not  whether  the  estate  given  shall  be 
enlarged  to  meet  the  exigencies  of  the  trust,  as  it  is  in  most 
of  the  cases  where  there  has  been  any  serious  doubt,  but  the 
question  is,  shall  this  prima  facie  fee  simple  estate  be  cut 
down  to  a  less  estate,  when  it  is  conceded  the  trustee  may 
have  duties  to  perform  in  the  execution  of  the  trust  that  no 
one  can  lawfully  perform  except  the  owner  in  fee,  or  some 
one  acting  by  his  express  authority. 

Jarman,  in  his  valuable  work  on  Wills,  (volume  3,  page  67,) 
after  reviewing  some  of  the  cases  relating  to  this  subject, 
says:  "The  general  rule  now  acted  upon  is,  that  where  an 
estate  is  given  to  trustees,  all  the  trusts  must,  prima  facie,  be 
performed  by  them  by  virtue  or  out  of  the  estate  vested  in 
them ;  *  *  *  for  it  would  be  a  strange  and  artificial  con- 
struction to  hold,  first,  that  the  natural  meaning  of  the  words 
should  be  cut  down  because  they  would  give  an  estate  more 
extensive  than  the  trust  required,  and  then,  when  the  trust 
does  require  the  whole  fee  simple,  that  it  must  be  supplied  by 
way  of  power,  defeating  the  estate  of  the  subsequent  devisees, 
and  not  out  of  the  interest  of  the  trustees.  To  rebut  this 
prima  facie  construction,  it  must  be  shown  on  the  face  of  the 
will  what  less  estate  of  definite  duration  will  enable  the  trustee 
to  serve  the  trusts  out  of  their  interest,  and  not  by  way  of 
poiver, — and  this  not  according  to  subsequent  events,  but 
according  to  events  possible  at  the  testator's  death." 

Had  the  will  in  this  case  simply  required  the  trustees  to 
pay  over  the  net  income  of  the  estate  to  Mr.  Sargent  and 
Mrs.  Sanborn  during  their  lives,  and  his  duties  had  termin- 
ated with  their  decease,  it  might  well  be  contended  that  the 
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prima  facie  fee  was  cut  down  to  a  life  estate,  on  the  ground 
so  extensive  an  estate  as  the  fee  was  not  demanded  by  the 
exigencies  of  the  trust.  But  such  is  not  the  case.  The  case 
of  Goodtitle  v.  Madder n,  4  East,  496,  is  a  strong  case  in  sup- 
port of  the  view  the  trustee  in  this  case  takes  the  fee.  In 
that  case,  after  certain  specific  bequests,  the  testator  gave 
the  residue  of  his  estate,  both  real  and  personal,  to  his  wife, 
directing  her  to  sell  the  personal  property  to  pay  his  debts, 
and  that  if  it  should  not  be  sufficient  for  that  purpose,  then 
to  sell  certain  real  property.  The  question  in  the  case  was, 
whether  upon  the  death  of  the  testator,  his  wife,  who  sur- 
vived him,  took  under  the  will  a  fee  in  the  realty,  and  it  was 
held  she  did,  notwithstanding  it  was  conceded,  on  the  trial, 
the  personal  property  was  more  than  sufficient  to  pay  the 
testator's  debts.  Numerous  other  authorities  might  be  cited 
to  the  same  effect,  but  it  is  unnecessary  to  do  so. 

We  think  it  clear,  on  reason  and  authority,  the  will  in  this 
case  gives  the  fee  to  the  trustee.  There  are  other  reasons 
apparent  on  the  face  of  the  will,  not  adverted  to,  which  we 
think  support  the  construction  we  place  upon  it,  but  will  not 
stop  to  point  them  out,  as  the  discussion  on  this  branch  of 
the  case  has  already  extended  further  than  desirable. 

With  respect  to  the  remaining  question  but  little  need  be 
said.  A  recurrence  to  a  few  general  principles  ought  to  satis- 
factorily solve  it.  And  first,  it  is  to  be  observed  the  title  to 
real  property  in  trustees  is  subject  to  the  same  general  laws 
of  conveyance  and  transfer  that  control  and  govern  it  when 
vested  in  other  persons.  It  passes  by  the  same  instrumen- 
talities that  it  does  in  other  cases.  The  trustee  may  convey 
it  by  any  kind  of  a  conveyance  that  would  be  operative  to 
pass  the  title  if  no  trust  existed,  even  where  such  conveyance 
would  be  a  direct  breach  of  the  trust,  in  which  case,  if  the 
grantee  takes  with  notice  of  the  trust,  he  will,  by  operation 
of  law,  be  converted  into  a  trustee  himself,  and  consequently 
will  hold  the  estate  subject  to  the  rights  of  those  beneficially 
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interested  in  it.  If  the  fee  is  in  the  trustee,  and  he  die  with- 
out making  any  disposition  of  it,  the  estate  devolves  upon 
his  heirs  precisely  as  in  other  cases,  in  which  event  the  heirs 
of  course  take  the  title  subject  to  the  trust.  There  is  this 
diversity,  however,  in  cases  where  the  heirs  take  the  estate 
absolutely,  and  where  they  take  it  clothed  with  a  trust :  In 
the  latter  case  the  title  of  the  heirs  is  subject  to  be  divested 
by  the  appointment  of  another  trustee,  where  the  instrument 
creating  the  trust  so  provides.  The  author  of  every  trust 
has  full  power  to  provide  for  the  appointment  of  a  successor 
or  successors  in  trust,  in  case  the  original  trustee  or  trustees 
refuse  to  act,  die,  remove  into  a  foreign  jurisdiction,  or  are 
removed  by  a  court  of  competent  jurisdiction.  But  where 
the  author  of  the  trust  makes  no  provision,  as  is  the  case 
here,  for  the  appointment  of  a  new  trustee,  in  any  of  the 
contingencies  mentioned,  and  a  vacancy  occurs  in  the  trustee- 
ship, as  it  has  in  the  present  case,  a  court  of  general  chancery 
jurisdiction,  upon  a  proper  bill  filed  for  that  purpose,  may 
make  the  appointment.  (1  Perry  on  Trusts,  sec.  282 ;  Golder 
et  al.  v.  Bressler,  105  111.  419.)  But  such  appointment  does 
not,  proprio  vigore,  confer  the  title  upon  the  appointee,  unless, 
by  the  statute  of  the  State  where  the  land  lies,  it  is  so  pro- 
vided. As  the  title  of  the  trustee  is  not  complete  until  he  is 
clothed  with  the  legal  title,  the  decree,  where  the  appointment 
is  made  by  a  court  of  chancery,  usually  directs  the  proper 
conveyance  or  conveyances  to  be  made  for  that  purpose. 
(Ibid.  284.)  Conceding,  for  the  purposes  of  the  argument, 
a  court  of  chancery  or  other  court  exercising  like  powers  in 
a  foreign  State  may  entertain  a  bill  or  petition  to  appoint  a 
trustee  to  hold  lands  in  this  State,  and  compel  those  having 
the  legal  title  to  convey  it  to  the  appointee,  about  which  we 
express  no  opinion,  it  is  nevertheless  clear  no  decree  could 
be  entered  there  in  such  proceeding  that  would,  of  its  own 
inherent  force,  transfer  the  title  to  the  appointee,  for  it  is 
well  settled  this  can  only  be  done  in  the  jurisdiction  where 
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the  land  lies,  and  where  there  is  a  statute  expressly  author- 
izing it.     Ibid.  72. 

Upon  the  death  of  Stephen  Hoyt,  the  testator,  the  title  to 
this  land  devolvedlupon  his  heirs  at  law,  subject  to  the  trust. 
Had  Frothingham,  the  trustee,  accepted  the  trust,  upon  such 
acceptance  the  title  to  the  land,  by  virtue  of  the  laws  of  this 
State, — not  of  Massachusetts, — would  at  once  have  passed 
from  Hoyt's  heirs  to  the  trustee,  and  would  have  related  back 
to  the  time  of  Hoyt's  death ;  but  as  the  latter  declined  to 
accept  the  trust,  the  title  continued  in  the  heirs,  and  we  are 
of  opinion  a  fair  construction  of  the  various  allegations  of  the 
bill  in  the  case  shows  that  the  title  is  still  in  the  heirs.  At 
any  rate,  it  is  not  averred  in  the  bill  they  have  conveyed  it  to 
appellee,  or  any  one  through  whom  he  claims,  and  if  such 
were  the  fact,  we  must  assume  it  would  have  been  so  averred. 
The  claim  in  the  bill  is,  that  by  virtue  of  the  appointment  of 
appellant  by  the  Massachusetts  court,  and  by  operation  of  the 
statutes  of  that  State,  he  became  seized  in  fee  of  the  land  in 
controversy ;  but  it  is  clear  he  could  not  acquire  title  to  lands 
here,  in  that  manner.  The  statutes  of  Massachusetts  can 
have  no  power  or  influence  in  passing  the  title  to  lands  here. 
All  deeds,  contracts  and  records  relating  to  lands  here,  receive 
whatever  force  and  vitality  they  have  as  muniments  of  title, 
from  the  laws  of  this  State,  without  regard  to  where  they  were 
made.  Take  an  ordinary  deed  for  land  here,  executed  in  Mas- 
sachusetts, in  conformity  with  the  laws  of  that  State.  Such 
deed,  of  course,  is  valid  and  operative  as  a  conveyance  in  this 
State, — not,  however,  because  the  laws  of  Massachusetts  have 
any  force  here,  but  simply  because  our  own  legislature  has  de- 
clared that  a  deed  thus  made  shall  be  valid  and  effective  here. 

We  think  it  clear,  from  this  record,  appellee  has  failed 
to  show  he  is  seized  in  fee  of  the  lands  in  controversy,  as 
charged  in  the  bill,  and  consequently  he  is  not  in  a  condition 
to  make  such  a  title  to  the  appellant.  Nor  do  we  think  it  was 
competent  for  the  Massachusetts  court,  by  any  kind  of  an 
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order  or  decree  it  might  enter,  to  clothe  appellee  with  power 
to  convey  the  land.  That  court  could  only  act  in  personam. 
The  outside  limit  of  its  powers  would  have  been  to  have  com- 
pelled those  having  the  legal  title  to  convey  it  to  the  trustee, 
after  his  appointment.  But  it  is  not  pretended  anything  of 
this  kind  was  done,  and  it  is  manifest  there  is  nothing  in  our 
laws  authorizing  the  transfer  of  the  title  to  lands  here  in  the 
manner  claimed.  This  being  so,  it  follows  the  demurrer  to 
the  bill  should  have  been  sustained,  and  it  was  error  not  to 
do  so. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to  sustain  the  de- 
murrer. 

Decree  reversed. 

Mr.  Justice  Walker  :  I  hold  the  will  confers  power  on 
the  first  trustee  to  sell  the  property,  but  his  successor  has  no 
such  power. 


Frank  Adams  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  26,  1884. 

1.  Continuance — absence  of  witnesses  —  materiality  of  the  proposed 
testimony.  Preliminary  to  the  trial  of  two  defendants  on  a  charge  of  mur- 
der, alleged  to  have  been  committed  on  the  night  of  the  10th  of  July,  by 
compelling  the  deceased  to  jump  from  a  railroad  car  while  in  rapid  motion, 
the  court  refused  a  continuance  on  behalf  of  the  accused,  asked  on  the  ground 
of  the  absence  of  two  witnesses  residing  in  Indiana,  by  whom  the  defendants 
expected  to  prove  that  such  witnesses  saw  the  defendants  at  the  town  of 
Godfrey,  in  Madison  county,  Illinois,  on  the  evening  of  July  9,  a  place  dis- 
tant some  twenty-five  or  thirty  miles  from  where  the  offence  was  charged  to 
have  been  committed:     Held,  no  error,  as  the  affidavit  failed  to  show  any 
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incompatibility  between  the  fact  alleged,  as  expected  to  be  proved,  and  the 
commission  of  the  offence  by  the  defendants.  The  absent  testimony  was 
immaterial. 

2.  Criminal  law — what  constitutes  murder — of  the  intent.  Intent  to 
kill  does  not  enter  into  the  definition  of  murder.  It  is  enough  if  the  unlaw- 
ful killing  be  done  with  malice  aforethought,  either  express  or  implied. 

3.  If  a  party  of  men  board  a  railway  car,  and  while  the  train  is  running 
draw  deadly  weapons  on  a  passenger,  and  make  him  hold  up  his  hands  while 
they  rob  his  person,  and  then  by  threats  and  intimidation  cause  him  to  jump 
from  the  car  door,  they  commanding  him  to  do  so,  and  he  is  thereby  killed, 
they  will  be  guilty  of  murder.  In  such  case  it  is  not  essential  that  death 
should  be  the  probable  and  reasonable  result  of  the  act  the  deceased  is  forced 
to  do.  It  is  sufficient  that  death  or  great  bodily  harm  was  the  natural  result. 
Forcing  a  person  to  do  an  act  which  causes  his  death,  renders  the  death  the 
guilty  deed  of  him  who  compelled  the  deceased  to  do  the  act. 

4.  Malice  may  be  inferred  when  an  act  unlawful  in  itself  is  done  deliber- 
ately, and  with  intention  of  mischief  or  great  bodily  harm  to  those  on  whom 
it  may  chance  to  light,  if  death  is  occasioned  by  it.  By  the  statute,  if  an 
involuntary  killing  shall  happen  in  the  commission  of  an  unlawful  act  which 
in  its  consequences  naturally  tends  to  destroy  the  life  of  a  human  being,  or 
the  act  is  committed  in  the  execution  of  a  felonious  intent,  the  offence  is 
declared  murder. 

5.  Same — of  the  evidence  against  one  charged  with  murder.  On  the 
trial  of  two  persons  on  a  charge  of  murder  committed  on  July  10,  1883,  by 
compelling  a  passenger  to  jump  from  a  railway  train  while  it  was  in  motion, 
two  witnesses  for  the  People  were  allowed  to  testify,  over  an  objection,  that 
they  saw  the  defendants,  and  two  others,  with  whom  the  defendants  were 
indicted  for  the  murder,  together  on  the  railroad  track  on  July  8,  1883,  and 
that  one  of  them  had  a  revolver:  Held,  that  there  was  no  legal  objection  to 
this  testimony. 

6.  In  the  same  case,  the  State's  attorney,  in  the  examination  of  one  of 
these  witnesses,  produced  a  watch  chain,  and  the  witness  said  it  was  his 
chain,  and  that  he  had  it  on  when  he  met  the  defendants  and  the  two  others 
who  were  indicted,  on  the  evening  of  July  8,  1883, — which  was  objected  to: 
Held,  that  while  the  evidence  as  to  the  watch  chain  might  properly  enough 
have  been  excluded  as  irrelevant,  yet  it  was  not  sufficiently  harmful  to  the 
defendants  to  make  its  admission  material  error.  It  would  not  justify  an 
inference  that  the  witness  had  been  robbed  by  the  four  men. 

7.  So,  too,  one  of  these  witnesses,  in  answer  to  the  inquiry  whether  there 
was  anything  unusual  to  cause  him  to  remember  the  time  of  seeing  one  of  the 
defendants  on  the  morning  of  July  8,  1883,  said  a  man  was  found  dead  that 
morning, — a  stock  man,  who  had  fallen  from  a  train:  Held,  that  the  conclud- 
ing part  of  this  evidence  repelled  any  inference  that  this  man,  too,  had  been 
thrown  from  the  train  by  the  same  men,  and  its  admission  was  not  error. 
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8.  Same — of  a  reasonable  doubt.  On  the  trial  of  one  for  murder,  an 
instruction  for  the  defence  that  the  law  in  regard  to  reasonable  doubt  applies 
with  greater  force  to  circumstantial  than  to  other  classes  of  evidence,  is  erro- 
neous, and  properly  refused. 

9.  It  is  error  in  an  instruction  for  the  defence  to  say,  that  if  the  circum- 
stances are  capable  of  being  explained  on  a  theory  consistent  with  the  inno- 
cence of  the  accused,  the  jury  should  acquit.  A  theory  might  be  assumed 
that  the  testimony  as  to  his  guilt  was  false,  and  on  such  a  theory  there  could 
be  an  explanation  of  the  circumstances  consistent  with  his  innocence. 

10.  Same — and  herein,  of  the  policy  that  many  guilty  men  should  escape 
rather  than  one  innocent  person  should  suffer.  On  the  trial  of  two  persons 
upon  a  charge  of  murder,  the  defendants  asked  the  court  to  instruct  the  jury 
that  the  policy  of  the  law  is,  that  it  is  better  that  ninety  and  nine,  or  any 
number  of  guilty  persons,  should  escape,  than  that  one  innocent  man  should 
be  convicted,  and  that  it  is  not  sufficient  to  authorize  a  conviction  that  the 
greater  weight  or  preponderance  of  evidence  supports  the  allegations  of  the 
indictment, — which  the  court  refused  to  give:  Held,  that  the  instruction 
was  properly  refused,  there  being  no  policy  of  the  law  on  the  subject,  or  for 
the  consideration  of  the  jury;  that  it  is  not  within  the  purpose  of  the  law 
that  any  guilty  person  should  escape  or  any  innocent  one  be  convicted;  and 
that  if  the  greater  weight  or  preponderance  of  the  evidence  be  such  as  to 
satisfy  the  jury,  beyond  a  reasonable  doubt,  of  the  defendants'  guilt,  then  it 
would  be  sufficient  to  authorize  a  conviction. 

Writ  of  Error  to  the  Circuit  Court  of  Greene  county ;  the 
Hon.  George  W.  Herdman,  Judge,  presiding. 

Messrs.  Doolittle  &  English,  for  the  plaintiffs  in  error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

Frank  Adams  and  Benjamin  F.  Pritchard,  at  the  Septem- 
ber term,  A.  D.  1883,  of  the  Greene  county  circuit  court,  were 
indicted  for  the  crime  of  murder,  and  found  guilty,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  the  terms  of 
twenty  and  fourteen  years,  respectively.  They  bring  this 
writ  of  error  to  reverse  the  judgment. 

The  refusal  of  a  continuance  is  assigned  for  error.  The 
defendants  were  indicted  on  the  6th  of  September,  1883,  and 
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on  the  17th  of  September,  1883,  made  their  motion  and  affi- 
davit for  a  continuance,  on  the  ground  of  the  absence  of  two 
witnesses,  who  resided  in  Indianapolis,  in  the  State  of  In- 
diana, by  whom  they  expected  to  prove  that  said  witnesses 
saw  the  defendants  at  the  town  of  Godfrey,  in  the  county  of 
Madison,  in  this  State,  on  the  evening  of  the  9th  of  July,  1883, 
the  day  before  the  night  on  which  the  offence  charged  in  the 
indictment  was  alleged  to  have  been  committed ;  that  said 
place  was  a  distance  of  twenty-five  or  thirty  miles  from  the 
place  where  the  offence  was  said  to  have  been  committed,  and 
in  a  different  direction  from  which  the  train  upon  which  the 
offence  alleged  to  have  been  committed,  came.  The  crime 
was  charged  in  the  indictment  to  have  been  committed  on 
the  10th  day  of  July,  1883,  by  forcing  the  deceased,  one. Pat- 
rick Knight,  to  jump  from  a  freight  car  on  a  certain  railroad 
while  the  car  was  in  motion.  The  affidavit,  so  far  as  we 
can  see,  does  not  show  any  incompatibility  between  the  fact 
alleged  as  expected  to  be  proved  by  the  witnesses,  and  the 
commission  by  the  defendants  of  the  crime  charged,  and  we 
think  the  motion  for  a  continuance  was  properly  overruled  on 
the  ground  of  the  materiality  of  the  absent  testimony  not  suf- 
ficiently appearing. 

Objection  is  taken  to  the  admission  of  the  testimony  of  the 
witnesses  Curtis  and  Thompson.  The  testimony  of  these 
witnesses  was  upon  the  point  of  having  seen  the  defendants, 
and  Hogan  and  Eyan,  with  whom  they  were  indicted,  together 
on  the  railroad  track  on  the  8th  of  July,  and  that  one  of  them 
had  a  revolver.  There  could  be  no  objection  to  this ;  but  in 
the  examination  of  Curtis,  the  State's  attorney  produced  a 
watch  chain,  and  the  witness  said  it  was  his  chain, — that  he 
had  it  on  when  he  met  these  men,  on  the  evening  of  the  8th 
of  July.  This  evidence  as  to  the  watch  chain  might  properly 
enough  have  been  excluded  as  irrelevant,  but  we  do  not  see 
that  it  was  sufficiently  harmful  to  the  defendants  to  make  its 
admission  material  error.     It  is  said  the  implication  would 
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be  that  the  witness  was  robbed  by  these  four  men.  We  think 
that  would  be  a  strained  inference  from  the  evidence,  and 
one  not  justified. 

Thompson,  in  answer  to  the  inquiry  whether  there  was 
anything  unusual  to  cause  him  to  remember  the  time  of  see- 
ing Eyan  on  Sunday  morning,  July  8,  said  a  man  was  found 
dead  that  morning, — a  stock  man  had  fallen  from  the  train. 
It  is  said  that  was  calculated  to  produce  the  impression  that 
this  man,  too,  had  been  thrown  from  the  train  by  these  men ; 
but  the  concluding  portion  of  the  statement,  that  a  stock  man 
had  fallen  from  the  train,  repels  such  an  idea. 

It  is  contended  that  the  evidence  does  not  support  the  ver- 
dict. The  witness,  Patrick  Coughlin,  testified  that  he  left 
Chicago  with  Patrick  Knight,  going  to  St.  Louis ;  that  on 
the  way  they,  at  Greenfield,  on  the  line  of  the  Chicago,  Bur- 
lington and  Quincy  railroad,  got  into  a  box  car  on  a  freight 
train  on  that  railroad,  in  which  were  Adams,  one  of  the  de- 
fendants, and  Eyan,  and  as  the  train  started,  Pritchard,  the 
other  defendant,  and  Hogan,  jumped  into  the  car,  and  the 
doors  were  shut ;  that  some  time  afterwards,  while  the  train 
was  running,  the  four  other  men  "covered"  witness  and  Knight 
with  four  revolvers,  two  of  them  also  having  razors  in  their 
left  hands ;  that  they  ordered  witness  and  Knight  to  hold  up 
their  hands,  and  searched  them ;  that  they  got  nothing  from 
witness,  for  he  had  nothing,  but  they  took  about  three  dollars 
from  Knight.  After  that  they  opened  the  door  of  the  car 
and  told  witness  and  Knight  to  jump ;  that  witness  jumped 
first,  and  some  one  kicked  him ;  that  witness  was  not  hurt ; 
that  he  walked  along  a  little  way  and  came  to  the  body  of 
Knight ;  he  was  dead ;  the  body  was  lying  at  right  angles 
with  the  track,  the  feet  out,  and  the  head  between  the  ties, 
about  an  inch  and  a  half  or  two  inches  from  the  rail ;  the 
back  part  of  his  head  had  been  crushed  in.  The  testimony 
of  this  witness,  if  believed,  would  sustain  the  verdict.  It  is 
insisted  that  the  testimony  is  not  entitled  to  credit.    The  jury 
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appear  to  have  given  credence  to  it,  and  after  a  careful  con- 
sideration of  it,  with  the  other  evidence  in  the  case,  and  the 
circumstances  which  are  adverted  to  as  detracting  from  the 
credibility  of  the  witness,  we  find  no  sufficient  reason  for  dis- 
turbing the  conclusion  of  the  jury. 

Objection  is  taken  to  the  giving  and  refusing  of  instructions. 
This  instruction  was  given  upon  the  part  of  the  People : 

"The  court  further  instructs  the  jury,  for  the  People,  that 
to  prove  the  charge  in  the  indictment  there  need  be  no  laying 
of  hands  on  the  person  of  Patrick  Knight,  by  the  defendants, 
to  put  him  from  the  car,  in  order  to  constitute  the  force  therein 
alleged ;  but  that  if  defendants  did,  by  threats  of  violence  to 
the  person,  intimidation,  or  by  displaying  deadly  weapons  in 
a  threatening  manner,  cause  the  said  Patrick  Knight  to  leap 
or  jump  from  the  car  while  in  motion,  as  alleged  in  the  in- 
dictment, under  circumstances  which  would  have  caused  a 
prudent  man  to  do  so,  and  thereby  he  was  killed,  as  charged 
in  the  indictment,  and  if  the  jury  so  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  such  are  the  facts, 
they  should  find  the  defendants  guilty." 

The  exception  taken  to  this  instruction  is,  that  it  is  defect- 
ive in  not  having  the  qualification  that  the  defendants  forced 
the  deceased  to  jump  from  the  car  with  intent  to  kill  him, 
or  that  the  killing  was  the  probable  and  reasonable  result  of 
such  jump.  Intent  to  kill  does  not  enter  into  the  definition 
of  murder.  It  is  enough  if  the  unlawful  killing  be  with  malice 
aforethought,  either  express  or  implied.  Nor  was  it  essential 
that  death  should  have  been  the  probable  and  reasonable 
result  of  the  act  which  the  defendants  forced  the  deceased  to 
do.  It  is  sufficient  that  death  or  great  bodily  harm  was  the 
natural  result.  Forcing  a  person  to  do  an  act  which  causes 
his  death,  renders  the  death  the  guilty  deed  of  him  who 
compelled  the  deceased  to  do  the  act.  (3  Greenleaf  on  Evi- 
dence, sec.  142.)  Malice  may  be  proved  by  evidence  of  gross 
29—109  III. 


450  Adams  et  al.  v.  The  People.  [March 

Opinion  of  the  Court. 

recklessness  of  human  life,  where,  in  any  manner,  the  life  of 
another  is  knowingly,  cruelly  and  grossly  endangered,  whether 
by  actual  violence,  or  by  inhuman  privation  or  exposure,  and 
death  is  caused  thereby.  (Ibid.  sec.  147.)  Malice  may  be 
inferred  where  an  act  unlawful  in  itself  is  done  deliberately, 
and  with  intention  of  mischief  or  great  bodily  harm  to  those 
on  whom  it  may  chance  to  light,  and  death  is  occasioned  by 
it.  (2  Starkie  on  Evidence,  951.)  The  definition  of  murder, 
by  our  statute,  is:  "The  unlawful  killing  of  a  human  being, 
in  the  peace  of  the  people,  with  malice  aforethought,  either 
express  or  implied.  *  *  *  Malice  shall  be  implied  where 
all  the  circumstances  of  the  killing  show  an  abandoned  and 
malignant  heart."  And  in  the  statutory  definition  of  involun- 
tary manslaughter  there  is  this  provision :  "Provided,  always, 
that  where  such  involuntary  killing  shall  happen  in  the  com- 
mission of  an  unlawful  act,  which,  in  its  consequences,  nat- 
urally tends  to  destroy  the  life  of  a  human  being,  or  is 
committed  in  the  prosecution  of  a  felonious  intent,  the  offence 
shall  be  deemed  and  adjudged  to  be  murder."  The  instruc- 
tion presents  fully  a  case  of  murder  as  thus  defined  by  the 
statute. 

It  is  the  same  objection,  substantially,  which  is  made  to 
the  other  instructions  on  behalf  of  the  People,  except  the  sev- 
enth, which  informs  the  jury,  "that  if  the  defendants  *  *  * 
conspired  to  rob  Patrick  Knight,  *  *  *  and  with  the 
intent  to  conceal  said  crime  of  robbery  did  force  him  to  jump, " 
etc.,  they  should  find  the  defendants  guilty.  The  further  ex- 
ception is  taken  to  this  instruction  that  there  is  nothing  in 
the  evidence  upon  which  to  base  it.  There  was  evidence  of 
a  robbery  of  Knight,  and  that  immediately  upon  its  commis- 
sion he  was  forced  to  jump  from  the  car.  We  do  not  think 
it  can  well  be  said  there  is  nothing  in  the  evidence  upon 
which  to  base  the  instruction. 

We  perceive  no  error  in  the  refusal  of  instructions  asked 
by  the  defendants.     The  first  was  erroneous  in  saying  to  the 
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jury  that  the  law  in  regard  to  reasonable  doubt  applies  with 
greater  force  to  circumstantial  than  to  other  classes  of  testi- 
mony. We  are  aware  of  no  such  rule  of  law.  There  was 
further  error  in  saying  that  if  the  circumstances  were  capable 
of  being  explained  on  a  theory  consistent  with  the  innocence 
of  the  defendants,  the  jury  should  acquit.  A  theory  might  be 
assumed  that  the  testimony  as  to  the  defendants'  guilt  was 
false,  and  on  such  a  theory  there  could  be  an  explanation  of  the 
circumstances  consistent  with  the  innocence  of  the  defendants. 

The  second  refused  instruction  asserted  that  the  policy  of 
the  law  is,  that  it  is  better  that  ninety  and  nine,  or  any  num- 
ber of  guilty  persons,  should  escape,  than  that  one  innocent 
man  should  be  convicted,  and  that  it  is  not  sufficient  to 
authorize  a  conviction  that  the  greater  weight  or  preponder- 
ance of  evidence  supports  the  allegations  of  the  indictment. 
There  is  no  policy  of  the  law  upon  the  subject,  or  for  the 
consideration  of  the  jury.  It  is  not  within  the  purpose  of 
the  law  that  any  guilty  person  should  escape,  or  any  innocent 
one  be  convicted.  The  question  for  the  determination  of  the 
jury  is  that  of  the  guilt  or  innocence  of  the  accused,  and  it  is 
not  for  them  to  inquire  what  is  politic  to  do.  If  the  greater 
weight  or  preponderance  of  the  evidence  be  such  as  to  satisfy 
the  jury,  beyond  a  reasonable  doubt,  of  the  defendants'  guilt, 
then  it  would  be  sufficient  to  authorize  a  conviction. 

The  third  refused  instruction  laid  it  down  as  the  duty  of  a 
juror  not  to  yield  to  the  mere  importunities  or  persuasions  of 
other  jurors,  but  only  to  yield  to  his  own  sound  and  mature 
judgment,  based  solely  upon  a  fair  and  candid  consideration 
of  the  evidence.  This  instruction  was  properly  refused,  as 
holding  out  encouragement  to  the  jurors  to  adhere  obstinately 
to  their  individual  opinions,  and  not  to  be  influenced  by  the 
views  of,  or  deliberation  with,  their  fellow  jurors. 

Finding  no  material  error  in  the  record,  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
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Jairus  C.  Sheldon 

v. 

Charles  H.  YanYleck  et  al. 

Filed  at  Springfield  March  26,  1884. 

1.  Costs — under  what  process  to  be  collected — whether  by  fee-bill  or 
upon  execution.  Where  final  judgment  is  rendered  in  favor  of  the  defendant 
for  his  costs,  they  can  be  collected  of  the  plaintiff  only  by  execution.  In 
such  a  case  a  fee-bill  issued  against  the  plaintiff,  for  both  his  and  the  defend- 
ant's costs,  is  void,  and  no  valid  sale  of  property  can  be  made  under  it. 

2.  A  fee-bill  containing  in  fact,  as  appears  on  its  face,  the  costs,  only,  of 
the  party  against  whom  it  is  issued,  is  a  legal  process,  and  a  levy  upon  and 
sale  of  land  of  the  party  under  it  will  pass  the  title,  when  followed  by  a 
sheriff's  deed.  The  mere  omission  of  the  clerk  to  state  in  the  fee-bill  that  it 
contains  only  the  costs  of  the  party  against  whom  it  is  issued,  does  not  ren- 
der it  invalid,  when  it  distinctly  appears  on  the  face  of  the  writ  that  no  other 
costs  are  included. 

3.  Same — within  what  time  a  fee- bill  may  be  issued.  A  fee-bill  against 
a  party  for  his  costs,  issued  after  a  lapse  of  more  than  one  year  from  the  last 
day  of  the  term  of  court  at  which  the  party's  suit  was  dismissed,  no  other  one 
having  been  issued,  if  within  eleven  years  is  not  invalid,  and  the  party's 
property  may  be  sold  under  it. 

4.  By  the  statute  in  force  ever  since  1859,  the  clerk,  on  proper  applica- 
tion, may,  at  any  time  within  eleven  years  after  the  accruing  of  the  right 
thereto,  issue  a  fee-bill,  which  will  have  the  same  force  and  effect  as  if  issued 
within  the  year  next  succeeding. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Jairus  C. 
Sheldon,  against  Charles  H.  YanYleck  and  Frank  YanYleck, 
in  the  circuit  court  of  Champaign  county,  to  recover  a  tract 
of  land  consisting  of  forty  acres.  The  court,  to  which  the 
cause  was  submitted  for  trial,  without  the  intervention  of  a 
jury,  found  the  issues  for  defendants,  and  rendered  final 
judgment  against  plaintiff.  To  reverse  that  judgment,  plain- 
tiff brings  the  case  to  this  court,  on  appeal. 
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Brief  for  the  Appellant. 

Mr.  J.  0.  Cunningham,  for  the  appellant : 

It  was  claimed  by  the  defendants  below,  upon  the  author- 
ity of  Eads  v.  Couse,  35  111.  534,  and  of  Neal  v.  Blanchard, 
32  id.  503,  that  both  the  fee-bills  issued  by  the  clerk  against 
Hays  were  void  writs,  and  hence  no  title  passed  under  the 
sales  and  deed.  This  objection  to  plaintiff's  title  was  sus- 
tained by  the  court,  and  is  really  the  only  point  in  the  case. 
If  those  writs,  or  either  of  them,  were  the  proper  writs  by 
which  to  collect  the  costs,  then  the  plaintiff  should  recover 
the  land,  otherwise  he  should  fail.  The  force  and  effect  of 
those  writs  must  be  determined  by  the  law  in  force  in  this 
State  during  the  years  1866  and  1867,  governing  such  cases. 
Gross'  Stat.  sec.  51,  p.  512.  See,  also,  Gross'  Stat.  sec.  9, 
p.  290. 

A  fee-bill  may  be  issued  against  a  party  to  collect  the  costs 
due  from  him  to  the  officers  of  the  court,  without  regard  to 
the  result  of  the  suit ;  but  the  clerk  has  no  authority  to  issue 
that  kind  of  process  to  enforce  a  final  judgment.  Eads  v. 
Couse,  35  111.  534;  Reddick  v.  Cloud,  2  Gilm.  670;  Newkirk 
v.  Chapron,  17  111.  344;    Wickliff  v.  Robinson,  18  id.  145. 

The  provision  of  the  statute  as  to  the  entry  of  costs  in  his 
fee-book  is  directory.  Eaton  v.  Graham,  11  111.  619;  Webster 
v.  French,  12  id.  302;  Kane  v.  Footh,  70  id.  587;  Fowler  v. 
Pirkins,  77  id.  271 ;    Whalin  v.  City  of  Macomb,  76  id.  49. 

The  writ  will  protect  a  purchaser's  title,  except  where  there 
is  a  want  of  jurisdiction.  The  purchaser  under  a  fee-bill  is 
not  to  be  affected  by  any  errors  in  the  clerk's  entries.  The 
writ,  at  most,  was  only  voidable  in  a  direct  proceeding  for  that 
purpose,  in  apt  time,  and  not  void,  as  held  by  the  circuit  court. 
These  principles  are  held  and  well  elucidated  in  Rigg  v.  Cook, 
4  Gilm.  336;  Durham  et  al.  v.  Heaton,  28  111.  264;  Conover 
V.  Musgrave,  68  id.  58  ;  Jackson  v.  Spink,  59  id.  404;  Osgood 
v.  Blackmore,  id.  261;  Hernandez  v.  Drake,  81  id.  34;  Phil- 
lips et  al.  v.  Coffee,  17  id.  156 ;  Siviggert  v.  Harbor  et  al.  4 
Scam.  364. 
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Brief  for  the  Appellees.     Opinion  of  the  Court. 

Mr.  Francis  M.  Wright,  for  the  appellees : 

It  is  conceded  that  the  fee-bill  in  the  case  of  Kelley  v. 
Hays,  and  the  sale  under  it,  are  void,  under  the  authority  of 
Eads  v.  Come,  35  111.  534,  and  Neal  v.  Blanchard,  32  id.  503. 
No  distinction  can  be  made  between  the  character  of  the  two 
pretended  processes.  The  one  in  the  Kelley  case  is  a  fee-bill, 
and  on  its  face  is  professedly  for  the  costs  of  both  parties ; 
the  other,  in  the  Rittenhouse  case,  is  also  a  fee-bill,  so  indefi- 
nite and  uncertain  that  it  is  impossible  to  know  for  what  or 
whose  costs  it  was  issued, — and  under  the  authority  of  the  two 
cases  last  cited,  both  processes  were  and  are  void.  The  court 
can  not  presume,  as  contended,  that  the  costs  specified  in  the 
fee-bill  in  the  Rittenhouse  case  were  the  costs  of  the  plaintiff. 
A  party  seeking  to  establish  title  to  real  estate,  especially 
under  the  circumstances  of  the  plaintiff  in  this  case,  ought 
to  be  required  to  affirmatively  show  everything  necessary  to 
establish  his  claim. 

The  Eittenhouse  fee-bill  was  not  issued  within  a  year,  and 
hence  it  was  no  lien  on  the  land.  To  preserve  the  lien  of  a 
judgment,  execution  must  issue  thereon  within  a  year.  Rig- 
gin  v.  Mulligan,  4  Gilm.  50 ;  Tenney  v.  Hemenway,  53  111. 
97 ;   Scammon  v.  Swartwout,  35  id.  326. 

The  doctrine  of  the  cases  hereinbefore  cited  has  been  an- 
nounced and  re-affirmed  in  numerous  other  cases  by  this 
court, — notably  in  Gridley  v.  Watson,  53  111.  186;  James  v. 
Wortham,  88  id.  72 ;  Conwell  v.  Watkins,  71  id.  488 ;  Harris 
v.  Cornell,  80  id.  54;  Weis  v.  Tiernan,  91  id.  27;  Kirk  v. 
Vonberg,  35  id.  440;  Ewing  v.  Ainsworth,  53  id.  464;  Fitts 
v.  Davis,  42  id.  391. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Both  parties  claim  the  title  to  the  land  involved  in  this 
litigation  that  was  in  Otho  Hays.  Through  mesne  convey- 
ances the  title  that  was  in  him  came  to  defendants,  and  is 
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the  paramount  title,  unless  it  has  been  cut  off  by  sales  under 
two  fee-bills  that  came  to  the  hands  of  the  sheriff  making 
the  sales,  from  the  circuit  court,  by  which  he  was  commanded 
to  sell  the  property  of  Otho  Hays  in  satisfaction  of  such  fee- 
bills.  After  the  fee-bills  came  to  the  hands  of  the  sheriff,  he 
caused  both  of  them  to  be  levied  on  the  tract  of  land  in  con- 
troversy, and  on  the  30th  day  of  November,  1867,  by  virtue 
of  such  levies,  he  sold  the  property  on  each  fee-bill,  sepa- 
rately, to  J.  H.  Woodmansee,  and  issued  to  him  two  separate 
certificates  of  purchase.  It  seems  the  purchaser  afterwards 
assigned  his  certificates  to  plaintiff,  and  the  property  not 
having  been  redeemed  from  either  sale,  the  sheriff  made 
plaintiff  a  deed  for  the  land.  It  is  that  title  plaintiff  insists 
is  the  paramount  title,  and  should  prevail. 

It  is  clear  the  fee-bill  issued  in  the  case  of  Hays  v.  Kelley 
is  void,  under  the  decisions  of  this  court  in  Neal  v.  Blanchard, 
32  111.  503,  and  Eads  v.  Come,  35  id.  534.  It  was  issued  for 
the  costs  of  both  plaintiff  and  defendant  in  that  case.  The 
clerk  had  no  authority  to  issue  a  fee-bill  for  the  collection 
from  Hays  of  the  costs  made  by  Kelley.  There  was  final 
judgment  for  costs  in  favor  of  Kelley,  and  in  such  cases  exe- 
cution is  the  proper  and  only  process  by  which  a  judgment 
for  costs  can  be  collected.  On  inspection,  it  is  seen  the  fee- 
bill  in  the  case  of  Hays  v.  Kelley  is  void  on  its  face.  Being 
void,  there  could  be  no  sale  of  the  property  under  it,  and  in 
the  further  consideration  of  the  case  it  will  be  treated  as 
though  there  had  been  but  one  sale  of  the  property,  and  that 
under  the  fee-bill  in  Hays  v.  Rittenhouse.  Is  the  fee-bill  in 
that  case  void  ?  Nothing  appears  on  the  face  of  it  to  show 
that  it  is.  It  does  not  appear  it  is  for  anything  but  for  the 
collection  of  the  costs  made  by  plaintiff  in  that  suit,  and  the 
rule  is  well  settled  a  fee-bill  may  issue  against  a  party  to  col- 
lect costs  due  from  him  to  the  officers  rendering  the  services. 
It  is  said  the  clerk  has  not  indicated  by  anything  on  the  face 
of  the  fee-bill  it  is  for  nothing  other  than  for  the  collec- 
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tion  of  costs  owing  by  the  party  against  whom  it  is  issued, 
to  the  officers.  That  is  so ;  but  it  does  appear,  on  inspection 
of  the  writ  itself,  only  costs  made  by  plaintiff  are  included  in 
the  fee-bill  issued  against  him.  There  are  no  costs  included 
for  the  appearance  of  defendant,  or  otherwise  made  by  him. 
The  mere  omission  of  the  clerk  to  state  on  the  fee-bill  it  only 
contains  the  costs  of  the  party  against  whom  it  is  issued, 
does  not  render  it  invalid,  when  it  distinctly  appears  on  the 
face  of  the  writ  no  other  costs  are  included.  Could  resort  be 
had  to  extrinsic  evidence  given,  or  offered  to  be  given,  and 
objected  to  by  defendants,  it  would  appear  there  was  no 
appearance  by  Kelley,  or  any  one  for  him,  and  consequently 
no  costs  made  by  him.  But  disregarding  all  extrinsic  evi- 
dence, as,  perhaps,  ought  to  be  done,  it  does  not  appear  on 
the  face  of  the  fee-bill,  or  otherwise,  that  it  is  void.  It  ap- 
pears only  to  contain  costs  owing  to  the  officers  by  the  party 
against  whom  it  is  issued,  and  that  is  allowable.  That  being 
so,  it  was  valid  process,  upon  which  the  property  might  law- 
fully be  sold,  as  was  done. 

Another  point  made  against  the  validity  of  plaintiff's  bill 
is,  that  the  fee-bill  in  Hays  v.  Rittenhouse,  on  which  the  prop- 
erty was  in  fact  sold,  was  not  issued  until  after  the  lapse  of 
more  than  one  year  from  the  last  day  of  the  term  of  court  at 
which  the  suit  was  dismissed  at  plaintiff's  costs,  and  as  it 
does  not  appear  that  any  other  process  had  ever  been  issued 
for  the  collection  of  such  costs,  it  is  said  the  writ  was  no  lien 
upon  the  property  in  the  hands  of  a  subsequent  purchaser. 
The  act  of  1859,  which  has  been  in  force  from  that  date  until 
the  present  time,  provides,  the  clerk,  on  proper  application, 
may,  at  any  time  within  eleven  years  after  the  accruing  of 
the  right  to  issue  the  same,  issue  a  fee-bill,  which  shall  have 
the  same  force  and  effect  as  if  issued  within  the  year  next 
succeeding.  (Eev.  Stat.  1874,  p.  265.)  The  fee-bill  in  this 
case  was  issued  on  the  13th  day  of  September,  1867,  and 
came  to  the  hands  of  the  sheriff  on  the  same  day,  and  the 
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property  was  not  conveyed  by  the  party  owing  the  costs  until 
December  1,  1871,  so  that  when  the  fee-bill  was  levied  on 
the  land,  and  it  was  sold  by  the  sheriff,  it  was  still  the  prop- 
erty of  the  party  owing  the  costs,  and  was  subject  to  sale  in 
satisfaction  of  the  same. 

No  unreasonable  time  was  permitted  to  elapse  after  the 
sheriff's  sale  before  taking  out  the  deed  by  the  assignee  of 
the  purchaser,  and  the  point  made  against  it  on  that  account 
is  untenable. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 


Joshua  T.  Cox 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  March  26,  1884. 

1.  Evidence — degree  of  evidence  in  suit  for  bastardy — proper  oasis  for 
forming  a  verdict.  In  a  prosecution  for  bastardy,  where  the  evidence  was 
conflicting  and  a  right  to  convict  doubtful,  the  court,  on  the  part  of  the 
People,  instructed  the  jury  that  the  People  were  not  bound  to  prove,  beyond 
a  reasonable  doubt,  that  the  defendant  was  the  father  of  the  bastard  child, 
and  added:  "If  upon  a  consideration  of  all  the  evidence  you  are  inclined  to 
believe  he  is  the  father  of  such  child,  then  you  should  so  find  your  verdict. " 
There  was  no  other  instruction  appearing  in  the  record  curing  the  error: 
Held,  that  the  instruction  was  erroneous.  Jurors  are  required  to  decide  cases 
according  to  their  convictions  of  the  truth  of  the  matter  found  by  their  ver- 
dict, and  not  their  mere  inclinations. 

2.  Bill  oe  exceptions  —  presumptioii  as  to  what  is  in  the  record. 
"Where  an  erroneous  instruction  appears  in  the  record,  which  states  that 
"thereupon  the  court  gave  to  the  jury  the  following  instructions,"  after  which 
the  same  are  set  forth  numbered,  and  the  instructions  for  the  defendant 
appear  by  a  like  recital,  it  will  not  be  presumed  that  some  other  instruction 
not  in  the  record  was  given  which  cured  the  error,  especially  where  the  bill 
of  exceptions  fails  to  show  that  it  does  not  contain  all  the  instructions. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Liv- 
ingston county ;  the  Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  C.  C.  Strawn,  and  Mr.  D.  L.  Murdock,  for  the  appel- 
lant. 

Mr.  K.  S.  McIlduff,  and  Mr.  G.  W.  Patton,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  Second  District,  affirming  a  judgment  of  the  circuit 
court  of  Livingston  county,  in  a  proceeding  under  the  Bas- 
tardy act,  instituted  by  Khoda  Hallock,  against  Joshua  T. 
Cox,  the  appellant.  By  the  terms  of  the  judgment  of  the 
circuit  court,  the  appellant  was  required  to  pay,  for  the  edu- 
cation and  support  of  the  bastard  child  of  which  he  was 
found  to  be  the  father,  the  sum  of  $550, — that  is  to  say, 
"$100  for  the  first  year  after  March  the  9th,  1882,  the  date 
of  the  child's  birth,  and  $50  yearly  for  nine  years  succeeding 
said  first  year." 

The  case  made  by  the  People  rests  almost  exclusively  upon 
the  testimony  of  the  prosecutrix.  She  testifies  that  on  the 
night  of  the  4th  of  July,  1881,  the  defendant  had  sexual  in- 
tercourse with  her  twice,  being  the  first,  last  and  only  times 
she  ever  had  criminal  connection  with  any  one ;  that  as  the 
result  of  such  connection  she  became  pregnant,  and  was  sub- 
sequently delivered  of  the  bastard  child  in  question.  Her 
entire  statement  is  positively  denied  by  the  defendant.  There 
is  also  independent  evidence  tending  to  show  that  at  the  time 
the  child  is  alleged  to  have  been  begotten,  by  reason  of  a 
malformation  of  the  genital  organ  essential  to  sexual  com- 
merce on  his  part,  it  was  physically  impossible  for  the  de- 
fendant to  have  had  illicit  intercourse  with  prosecutrix,  as 
claimed  by  her.     Under  these  circumstances  it  was  highly 


1884.]  Cox  v.  The  People.  459 

Opinion  of  the  Court. 

important  to  the  accused  that  the  law  of  the  case  should 
have  been  fairly  laid  down  to  the  jury,  and  this,  we  are  of 
opinion,  was  not  done. 

The  first  instruction  given  for  the  People,  to  which  an  ex- 
ception was  taken  at  the  time,  is  in  these  words : 

"The  jury  are  instructed  that  in  this  action  the  People  are 
not  bound  to  prove  that  the  defendant,  Cox,  is  the  father  of 
the  bastard  child  of  the  prosecuting  witness,  Ehoda  Hallock, 
beyond  a  reasonable  doubt.  If  upon  a  consideration  of  all 
the  evidence  you  are  inclined  to  believe  he  is  the  father  of 
such  child,  then  you  should  so  find  your  verdict." 

Here  the  jury  are  told,  if  from  a  consideration  of  all  the 
evidence  they  are  inclined  to  believe  the  defendant  was  the 
father  of  the  child,  they  should  so  find  by  their  verdict,  how- 
ever grave  and  well  founded  their  doubts  might  be  on  the 
subject.  Evidence  very  slight,  indeed,  especially  on  some 
subjects,  might  give  a  juryman  an  inclination  to  decide  in  a 
particular  way,  when  it  would  be  wholly  insufficient  to  sus- 
tain a  verdict.  Jurors  are  required  to  decide  cases  accord- 
ing to  their  convictions  of  the  truth  of  the  matter  found  by 
their  verdict,  and  not  their  mere  inclinations.  In  a  case  of 
this  character  we  can  hardly  conceive  of  an  instruction  that 
would  be  more  likely  to  mislead  a  jury  than  the  one  in  ques- 
tion. 

It  is  suggested,  however,  that  inasmuch  as  the  record  does 
not  affirmatively  state  the  fact  that  the  two  series  of  instruc- 
tions given,  respectively,  for  the  People  and  the  defendant, 
were  all  the  instructions  given  in  the  case,  this  court  must 
presume  some  instruction  not  appearing  in  the  record  was 
given  by  the  court  which  cured  the  error  complained  of.  We 
are  aware  of  no  such  rule  as  this,  and  it  certainly  has  no 
sanction  in  works  of  practice  or  the  decisions  of  this  court. 
On  the  contrary,  where  a  party  shows  that  an  improper  in- 
struction has  been  given  against  him,  which  may  have  pre- 
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judiced  his  rights  before  the  jury,  it  devolves  on  the  other  side 
to  show  that  some  other  instruction  was  given  which  cured 
the  error  complained  of.  There  would  be  some  force  in  the 
suggestion  if  it  affirmatively  appeared  the  bill  of  exceptions 
did  not  contain  all  the  instructions,  but  there  is  no  ground  for 
this  claim,  nor,  indeed,  is  any  such  claim  made.  Upon  an 
examination  of  the  record  relating  to  the  instructions,  we  find 
it  in  the  usual  form.  The  instructions  for  the  People  are 
introduced  with  the  following  recital,  to-wit :  "And  there- 
upon the  court  gave  to  the  jury,  on  behalf  of  the  plaintiff,  the 
following  instructions:  Instructions  for  the  People."  Then 
follow  the  People's  instructions,  numbered  in  the  usual  way, 
and  marked  "given."  The  defendant's  instructions  are  in- 
troduced by  a  similar  recital  in  the  record,  and  are  copied, 
numbered  and  marked  "given, "  in  the  same  way.  The  record 
in  this  respect  is  just  like  all  records  properly  made  up. 
When  the  record  recites,  "the  following  instructions  were 
given  for  the  plaintiff, "  setting  out  the  instructions  in  numer- 
ical order,  as  was  done  in  this  case,  the  fair  implication  and 
common  sense  of  the  thing  is,  that  the  instructions  thus  set 
out  in  the  record  are  all  the  instructions  given  for  the  plain- 
tiff ;  and  the  same  is  true  as  to  the  defendant's  instructions. 
The  instruction  in  question  being  manifestly  erroneous,  the 
judgment  of  the  Appellate  Court  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  reverse  the  judgment  of 
the  circuit  court  and  remand  the  cause  for  further  proceed- 
ings in  conformity  with  this  opinion. 

Judgment  reversed. 

Mr.  Justice  Scott  :  I  dissent  from  the  reasoning  and  con- 
clusion of  this  opinion. 

Mr.  Justice  Walker  :  I  hold  the  jury  could  not  have  been 
misled,  as  there  were  two  instructions  that  directed  the  jury 
they  must  believe  the  evidence  preponderated  to  prove  guilt, 
before  they  could  convict. 
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Abial  B.  Sawyer  et  al, 

v. 
Solomon  Moyer  et  al. 

Filed  at  Springfield  March  26,  1884. 

1.  Evidence — defence  at  law — not  availing  on  creditor's  hill — to  im- 
peach the  judgment  sought  to  be  enforced.  On  creditor's  bill  to  set  aside 
certain  conveyances  of  land  made  by  the  debtor  as  in  fraud  of  creditors,  evi- 
dence tending  to  show  that  the  debtor  had  been  overreached  in  the  transac- 
tion out  of  which  the  indebtedness  was  created,  and  induced  to  contract  the 
debts  upon  which  the  judgments  were  recovered,  by  false  representations 
made  by  some  of  the  complainants,  is  not  admissible.  Whatever  defence,  if 
any,  existed,  should  have  been  made  in  the  actions  at  law. 

2.  Same — burden.  On  creditor's  bill  to  set  aside  certain  conveyances 
of  the  debtor,  and  from  his  grantees,  as  made  in  fraud  of  creditors,  the  bur- 
den of  proving  that  the  conveyances  are  fraudulent,  and  were  made  with 
intent  to  hinder  and  delay  the  creditors  of  the  grantor,  rests  upon  the  com- 
plainants. 

3.  Same — calling  adverse  party  to  testify — his  entire  testimony,  favor- 
able or  unfavorable,  to  be  considered.  Complainants,  in  a  creditor's  bill 
seeking  to  set  aside  certain  conveyances  of  their  debtor  as  fraudulent,  called 
the  defendants,  who  all  testified  that  the  sales  were  in  good  faith,  for  a  valu- 
able consideration,  which  was  fully  paid,  but  their  answers  as  to  where  they 
obtained  the  money  with  which  to  make  the  purchases  were  very  unsatis- 
factory. Aside  from  their  testimony  there  was  no  evidence  tending  to  im- 
peach the  conveyances  in  any  considerable  degree,  and  it  was  insisted  they 
ought  not  to  be  believed:  Held,  that  if  their  testimony  should  be  received, 
that  which  made  for  them  as  well  as  that  which  was  against  them  must  be 
considered,  and  that  the  complainants  were  not  entitled  to  the  relief  sought. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  N.  M.  Laws,  Judge,  presiding. 

Mr.  A.  B.  Sawyer,  Messrs.  Cohrs  &  Eider,  and  Mr.  Wm. 
Don  Matjs,  for  the  appellants  : 

In  so  far  as  the  bill  seeks  to  remove  and  set  aside  the 
alleged  fraudulent  conveyances  by  which  Mary  Moyer  is 
clothed  with  the  apparent  title  to  the  land  sought  to  be 
charged  specifically  with  the  payment  of  complainant's  judg- 
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merits,  the  bill  is  exhibited,  and  should  be  maintained  as  a 
creditor's  bill,  filed  under  the  general  equitable  jurisdiction 
of  a  court  of  chancery  in  this  State,  according  to  the  uniform 
practice  therein.  Story's  Eq.  Jur.  sec.  1481 ;  Story's  Eq. 
PL  sec.  537. 

Where  it  is  charged  that  the  debtor  has  made  a  fraudulent 
conveyance,  the  judgment  creditor  may,  before  execution,  file 
a  bill  to  set  aside  the  conveyance.  Wight/man  v.  Hatch,  17 
111.  286 ;  Newman  v.  Willetts,  52  id.  99 ;  Shufeldt  v.  Boehm 
et  al.  96  id.  560 ;  Greenway  v.  Thomas,  14  id.  271 ;  Dewey  v. 
Eckert,  62  id.  218;  Lewis  v.  Lanphear,  79  id.  187;  Miller  v. 
Davidson,  3  Gilm.  518. 

Or  the  creditors  may  have  the  land  sold,  and  the  purchaser, 
if  there  is  no  redemption,  may  have  the  fraudulent  convey- 
ance set  aside  in  chancery.  Brown  v.  Niles,  16  111.  385; 
Hunt  v.  Blodgett,  17  id.  583 ;  Letcher  v.  Morrison,  27  id.  209. 

We  submit  that  the  parties'  statements,  their  manner  and 
spirit  in  testifying,  their  inconsistencies,  their  unnatural  acts, 
and,  indeed,  every  act  and  fact  relating  to  the  conveyances 
to  Mary  Moyer,  point  to  but  one  irresistible  conclusion,  and 
that  one  is,  that  the  conveyances  are  fraudulent. 

Messrs.  Prettyman  &  Dougherty,  for  the  appellees : 
Where  no  discovery  is  obtained,  the  answer  denying  the 
matter  in  the  bill,  the  bill,  so  far  as  it  seeks  relief  on  a  dis- 
covery, must  be  dismissed.  If  fraud  is  also  charged,  and 
other  relief  sought  beside  a  discovery,  the  bill  may  be  re- 
tained. Philadelphia  Fire  Ins.  Co.  v.  Central  National  Bank, 
1  Bradw.  357;  United  States  Ins.  Co.  v.  Central  National 
Bank,  7  id.  428;  Martin  v.  Dry  den  t  1  Gilm.  210. 

The  answer  of  a  respondent  to  a  bill  in  equity  praying  for 
a  disclosure,  only,  is  conclusive  upon  the  complainant  as  to 
the  truth  of  its  statements,  and  a  mere  inadequacy  of  con- 
sideration is  no  ground  for  setting  aside  a  deed  in  equity, 
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when  the  stipulated  consideration  is  actually  paid  or  received. 
Pollard  v.  Lyman,  1  Day,  156. 

The  bill  charges  specific  frauds  upon  the  defendants.  The 
answers,  severally,  positively  deny  them.  The  burden  of  the 
proof  is  upon  the  complainants.  Fraud  is  never  to  be  pre- 
sumed, but  must  be  proved  by  the  party  alleging  it.  Wright 
v.  Grover,  27  111.  426. 

A  party  must  support  his  bill  by  proof,  and  he  is  supposed 
to  know  the  character  of  the  witnesses  he  adduces,  and  hav- 
ing thus  presented  them  to  the  court,  the  law  will  not  permit 
him  afterwards  to  impeach  their  general  reputation  for  truth, 
or  to  impugn  their  credibility  by  general  evidence  tending  to 
show  them  to  be  unworthy  of  belief.  1  Greenleaf  on  Evi- 
dence, sec.  442. 

A  party  can  not  impeach  a  witness  called  by  him,  by  prov- 
ing that  he  had  made  contrary  statements  out  of  court.  Griffin 
v.  Chicago,  57  111.  317;  Chambers  v.  Warren,  13  id.  321. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  creditor's  bill,  and  was  brought  by  Abial  B. 
Sawyer,  and  other  judgment  creditors  of  Solomon  Moyer, 
against  Solomon  Moyer,  Henry  Moyer,  Sarah  Ann  Moyer, 
and  Mary  Moyer,  in  the  circuit  court  of  Tazewell  county. 
The  recovery  of  judgments  at  law  in  favor  of  complainants, 
against  Solomon  Moyer,  is  set  forth  in  the  bill,  and  then  it 
is  alleged  that  at  the  time,  and  after  the  indebtedness  to  com- 
plainants was  contracted,  Solomon  Moyer  was  the  owner  of 
valuable  real  estate  in  Tazewell  and  McLean  counties,  and 
that  afterwards,  but  before  complainants  recovered  their  judg- 
ments at  law  against  him,  Solomon  Moyer  conveyed  a  part 
of  his  real  estate  to  Henry  Moyer,  and  another  part  to  Sarah 
Ann  Moyer ;  that  subsequently  Henry  Moyer  and  Sarah  Ann 
Moyer  conveyed  such  real  estate  to  Mary  Moyer,  and  that 
such  conveyances  were  all  colorable,  and  made  without  any 


464  Sawyer  et  al.  v.  Moyeb  et  al.  [March 

Opinion  of  the  Court. 

valuable  consideration,  with  a  view  to  hinder  and  delay  the 
creditors  of  Solomon  Moyer  in  the  collection  of  their  claims 
against  him.  It  is  further  alleged  that  Solomon  Moyer  has 
now  no  other  property,  real  or  personal,  subject  to  levy  and 
sale  on  execution.  Answering,  defendants  admitted  the  re- 
covery of  the  several  judgments  mentioned  in  complainants' 
bill,  against  Solomon  Moyer,  and  also  the  several  conveyances 
as  alleged  in  the  bill,  but  assert  the  good  faith  of  the  trans- 
actions, and  that  the  conveyances  were  all  bona  fide  sales, 
for  a  full  and  valuable  consideration,  and  with  no  view  to 
hinder  and  delay  the  creditors  of  Solomon  Moyer  in  the  col- 
lection of  their  just  claims  against  him.  Eeplications  were 
filed  to  the  answers  of  defendants,  and  the  cause  was  sub- 
mitted upon  the  issues  made  by  the  pleadings,  and  on  the 
proofs  taken.  The  court  found  for  defendants,  and  dismissed 
the  bill.  That  decision  was  affirmed  in  the  Appellate  Court, 
and  complainants  bring  the  case  to  this  court. 

No  controversy  is  made  as  to  the  validity  of  the  judgments 
at  law  in  favor  of  the  several  complainants  against  Solomon 
Moyer,  nor  that  the  indebtedness  upon  which  such  judgments 
were  recovered  accrued  prior  to  the  conveyances  made  by 
Solomon  Moyer  to  Henry  Moyer  and  Sarah  Ann  Moyer,  as 
alleged  in  the  bill.  Some  effort  was  made  to  show  that  Solo- 
mon Moyer  was  overreached  in  the  transaction,  and  was  in- 
duced to  contract  the  indebtedness  by  false  representations 
made  by  some  of  complainants,  and  on  that  account  the 
judgments  were  not  equitably  due  to  complainants ;  but  the 
evidence  on  this  branch  of  the  case  ought  to  have  been  re- 
jected. Whatever  defence,  if  any,  existed,  should  have  been 
made  in  the  actions  at  law.  As  the  evidence  was  heard  before 
the  court,  it  did  no  harm,  as  it  will  be  presumed  none  but 
proper  evidence  was  considered  in  the  decision  of  the  case. 
Before  coming  to  the  consideration  of  the  merits  of  the  case, 
it  may  be  remarked  that  neither  the  bill  nor  the  proof  makes 
any  case  that  would  warrant  the  appointment  of  a  receiver, 
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and  the  bill,  so  far  as  it  asked  to  have  one  appointed,  was 
very  properly  dismissed,  no  matter  what  view  may  be  taken 
of  the  transaction. 

The  only  branch  of  the  case  that  presents  any  difficulty  is, 
whether  the  conveyances  of  real  estate  by  Solomon  Moyer  to 
Henry  Moyer  and  to  Sarah  Ann  Moyer,  and  from  Henry  and 
Sarah  Ann  to  Mary  Moyer,  have  been  proven  to  be  fraudu- 
lent as  to  the  creditors  of  Solomon  Moyer.  As  has  been  seen, 
the  answers  of  defendants  assert,  with  the  utmost  positive- 
ness,  the  good  faith  of  the  several  transactions, — that  all  of 
the  conveyances  were  bona  fide  sales,  upon  full  and  valuable 
considerations,  and  made  with  no  intent  to  hinder  and  delay 
creditors  of  the  grantor  in  the  collection  of  their  just  claims 
against  him.  The  principal  evidence  in  the  case  comes  from 
defendants  implicated  in  the  transactions,  all  of  whom,  except 
Sarah  Ann  Moyer,  were  examined  as  witnesses  before  the 
master  in  chancery,  to  whom  the  cause  was  referred.  These 
witnesses  were  all  produced  by  complainants,  and  every  one 
of  them  says  the  sales  were  in  good  faith,  for  a  valuable  con- 
sideration, which  was  fully  paid.  Many  of  the  answers  of 
the  witnesses  as  to  where  they  got  the  money  with  which  to 
make  the  purchases,  are  very  unsatisfactory,  and  it  is  argued 
for  that  reason  they  ought  not  to  be  believed.  But  whom 
shall  we  believe  ?  These  are  the  most  material  witnesses,  and 
if  their  testimony  is  rejected  the  record  contains  no  evidence 
whatever  tending  to  impeach,  in  any  considerable  degree, 
the  fairness  of  the  several  conveyances.  Should  the  testi- 
mony of  these  witnesses  be  considered,  that  which  makes  for 
them  must  be  considered  as  well  as  that  which  is  against 
them.  When  that  is  done  it  is  seen  these  were  actual  sales 
in  good  faith,  upon  a  sufficient  money  consideration,  and  with 
no  intent  to  hinder  and  delay  the  creditors  of  the  grantor  in 
the  collection  of  their  claims  against  him.  The  burden  of 
proving  the  conveyances  fraudulent,  and  done  with  intent  to 
hinder  and  delay  the  creditors  of  the  grantor,  rested  upon 
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complainants,  and  that  lias  not  been  done.  All  of  defend- 
ants examined  as  witnesses  testify  to  the  fairness  of  the  con- 
veyances, and  unsatisfactory  as  their  testimony  is  in  some 
respects,  there  is  nothing  in  the  record  that  sufficiently  over- 
comes it. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


John  W.  Pry 


John  Pry,  Sr.  et  at. 

Filed  at  Mt.  Vernon  January  22,  1884. 

1.  Forged  deed — what  amounts  to  a  forgery — erasure  of  name  of  one 
of  several  grantees.  Where  a  person  took  a  deed  for  land  to  one  of  his 
sons,  and  also  to  a  grandson  of  the  same  name  as  his  own,  except  the  addi- 
tion of  a  middle  initial  letter,  the  grantees  being  minors,  and  the  grandfather, 
the  custodian  of  such  deed,  after  the  death  of  his  son,  one  of  the  grantees, 
erased  his  name,  and  the  letter  "W"  in  the  other  grantee's  name,  from  the 
deed,  and  put  the  deed,  so  altered  and  changed,  on  record,  thereby  showing 
a  conveyance  to  himself,  the  grandfather,  it  was  held,  that  the  erasure  was 
a  forgery,  and  as  such  did  not  affect  the  legal  or  equitable  title  of  the  real 
grantees. 

2.  Same — rights  of  subsequent  purchaser  without  notice.  A  deed  was 
made  to  John  W.  Pry  and  Hamilton  Pry,  for  a  tract  of  land,  and  placed  in 
the  hands  of  John  Pry,  a  relative,  for  them,  they  being  infants,  after  which 
the  depositary  erased  from  the  deed  the  name  of  Hamilton  Pry,  and  the  let- 
ter "W"  in  the  name  of  the  other  grantee,  and  placed  the  same  on  record. 
He  then  conveyed  various  parts  of  the  land  to  innocent  purchasers,  who  had 
no  notice  of  the  erasure  in  the  deed,  or  the  forgery:  Held,  on  bill  filed  by 
John  W.  Pry  to  set  aside  the  several  conveyances  as  to  his  undivided  half, 
as  clouds  upon  his  title,  and  to  restore  the  evidence  of  his  title,  that  he  was 
entitled  to  the  relief  sought,  his  equitable  title  being  prior  in  point  of  time, 
and  he  also  having  the  legal  title. 

3.  Same — application  of  the  Recording  law.  The  provision  of  the  stat- 
ute making  all  deeds  and  other  instruments  affecting  the  title  to  land,  void 
as  to  subsequent  purchasers  and  creditors  without  notice,  if  not  recorded  in 
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proper  time,  has  no  application  to  forged  deeds  and  other  instruments,  as 
they  can  not  affect  the  title  to  land,  and  are  therefore  not  entitled  to  record, 

4.  Allegations  and  pkoofs — as  to  the  character  of  title.  A  bill  in 
chancery  to  set  aside  certain  conveyances  of  land  made  by  one  who  had 
forged  a  deed  by  the  erasure  of  the  name  of  one  of  the  grantees,  alleged  that 
the  land  was  conveyed  to  the  complainant  and  another,  jointly,  while  the 
proof  showed  simply  an  ordinary  deed  to  them,  whereby  they  took  as  tenants 
in  common,  and  not  as  joint  tenants:  Held,  that  the  error  was  of  such  a 
technical  character  that  a  decree  would  not  be  reversed  for  it,  especially  when 
no  such  objection  was  made  in  the  court  below. 

5.  Pkactice — time  to  object.  In  a  case  of  a  defective  allegation  of  title, 
as,  stating  a  joint  estate  instead  of  a  tenancy  in  common,  as  shown  by  the 
proofs,  a  party,  to  take  advantage  of  it,  must  make  his  objection  in  the  court 
below,  so  as  to  afford  his  adversary  an  opportunity  to  amend,  and  failing  to 
do  so,  will  be  held  to  have  waived  the  objection.  But  this  rule  has  no  appli- 
cation when  a  material  allegation  has  been  omitted,  or  when  the  error  goes 
to  the  substance  or  merits  of  the  case. 

6.  Description  of  land  in  a  deed — sufficiency.  A  description  of  land 
in  a  deed  as  fifteen  acres,  "commencing  at  the  N.  "W.  of  the  N.  W.  S.  E.  of 
section  19,"  etc.,  "and  running  south,"  etc.,  is  clearly  void  for  uncertainty  in 
the  starting  point;  and  a  description,  "the  S.  J  of  the  N.  E.  \  of  the  S.  E.  |" 
of  section  19,  etc.,  is  also  fatally  defective.  By  making  the  "S.  E.  \n  the 
"S.  E.  |,"  the  description  would  be  good. 

Writ  of  Error  to  the  Circuit  Court  of  Franklin  county ; 
the  Hon.  Daniel  M.  Browning,  Judge,  presiding. 

The  bill  in  this  case  charges,  in  substance,  that  William 
Pry,  the  father  of  John  W.  Pry,  the  complainant,  on  the  13th 
of  August,  1862,  enlisted  as  a  soldier  in  the  service  of  the 
United  States,  for  three  years;  that  about  the  1st  of  May, 
1864,  the  former,  being  then  with  the  army  in  the  State  of 
Georgia,  wrote  to  John  Pry,  Sr.,  the  father  of  the  said  Wil- 
liam, and  grandfather  of  complainant,  at  Frankfort,  Franklin 
county,  this  State,  directing  him  to  sell  and  convert  into 
money  certain  personal  property  then  in  his  possession,  and 
belonging  to  the  said  William,  and  to  invest  the  proceeds 
thereof,  together  with  about  $50  then  in  his  hands  belonging 
to  the  said  William,  in  the  south-east  quarter  of  section  19, 
town  7  south,  range  3  east,  of  land  in  said  county,  belonging 
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to  one  Bailey  Martin,  being  of  the  value  of  $200,  and  also 
directing  him  to  have  the  deed  for  the  land  made  jointly  to 
complainant  and  Hamilton  Pry,  a  minor  son  of  the  said  John 
Pry,  Sr. ;  that  in  pursuance  of  these  directions  the  said  John 
Pry,  on  the  5th  of  August,  1864,  purchased  of  the  said  Bailey 
Martin  the  above  mentioned  quarter  section  of  land,  at  the 
said  sum  of  $200,  and  paid  for  the  same  with  the  proceeds 
of  said  property  and  the  money  then  in  his  hands  belonging 
to  the  said  "William,  as  above  stated ;  that  the  said  Bailey 
Martin  and  wife,  by  a  good  and  sufficient  deed  of  that  date, 
conveyed  the  land  in  question  to  complainant  and  the  said 
Hamilton,  in  conformity  with  the  directions  of  the  said  Wil- 
liam, and  that  upon  its  execution  and  acknowledgment  it  was 
handed  by  the  grantors  to  the  said  John  Pry,  Sr.,  to  be  kept 
by  him  for  the  use  of  the  grantees  therein,  complainant  being 
then  an  infant  about  three  years  of  age,  and  the  said  Hamil- 
ton, his  uncle,  near  seventeen ;  that  the  said  Hamilton  Pry, 
in  the  month  of  September,  1864,  died  intestate,  without 
any  children  or  descendants  of  children ;  that  shortly  after 
Hamilton's  death,  and  before  the  deed  from  Martin  to  him 
and  complainant  had  been  put  on  record,  the  said  John  Pry 
fraudulently  erased  the  "W"  in  complainant's  name,  and  the 
name  of  Hamilton  Pry  altogether,  from  said  deed,  thereby 
making  it  in  form  a  deed  to  himself,  instead  of  to  com- 
plainant and  the  said  Hamilton,  as  originally  written ;  that 
afterwards,  to-wit,  on  the  22d  of  August,  1871,  with  a  like 
fraudulent  purpose,  he  caused  the  same,  in  its  altered  form, 
to  be  recorded  as  a  deed  from  Martin  and  wife  to  himself; 
that  after  the  said  William's  return  from  the  army,  and 
before  said  fraudulent  deed  was  recorded,  to-wit,  on  the  2d 
of  March,  1865,  the  said  John  Pry,  Sr.,  by  quitclaim  deed  of 
that  date,  fraudulently  conveyed  to  the  said  William  the  west 
half  of  said  quarter  section  of  land,  and  again  on  the  20th  of 
September,  1871,  by  a  like  deed,  conveyed  to  him  another 
portion  of  the  land  in  controversy ;  that  on  the  7th  day  of 
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February,  1672,  the  said  John  conveyed,  by  quitclaim  deed 
to  John  Pry,  Jr.,  a  son  of  the  said  John  Pry,  Sr.,  a  portion 
of  the  east  half  of  said  quarter  section.  The  bill  also  shows 
that  various  other  parties  were  in  possession  of  different  parts 
of  said  tract  of  land,  all  of  whom  claim  title,  mediately  or 
immediately,  from  said  John  Pry,  Sr.,  through  deeds  executed 
since  the  said  5th  day  of  August,  1864,  when  the  same  was 
conveyed  by  the  said  Martin  and  wife  to  complainant  and 
the  said  Hamilton  Pry,  as  heretofore  stated,  all  of  whom  are 
made  parties  to  the  bill.  The  bill  prays  to  have  the  original 
deed  from  Martin  and  wife,  and  the  record  thereof,  corrected, 
and  that  the  title  to  said  lands  be  confirmed  in  complainant ; 
that  said  deed  in  its  altered  form,  and  all  subsequent  deeds 
from  the  said  John  Pry  to  said  land,  or  from  those  claiming 
through  him,  be  declared  null  and  void,  and  set  aside  as 
clouds  on  complainant's  title,  and  that  the  defendants  be  re- 
quired to  account  for  the  rents  and  profits. 

The  defendants  filed  a  joint  and  several  answer  to  the  bill, 
denying  the  alteration  and  forgery  therein  charged,  and  the 
defendants  other  than  John  Pry,  Sr.,  who  disclaimed  all 
interest  in  the  land,  set  up  the  defence  they  were  purchasers 
for  a  valuable  consideration,  without  notice  of  complainant's 
rights.  To  this  answer  a  general  replication  was  filed,  and 
the  cause  was  heard  upon  bill,  answer,  replication  and  proofs, 
resulting  in  a  decree  finding  that  the  land  in  question  was 
conveyed  by  Martin  and  wife,  on  the  5th  of  August,  1864,  to 
complainant  and  Hamilton  Pry,  and  that  John  Pry,  Sr.,  sub- 
sequently altered  and  changed  the  deed  in  manner  and  with 
the  intent  charged  in  the  bill;  but  further  found  that  all 
the  defendants  other  than  John  Pry,  Jr.,  were  purchasers 
for  a  valuable  consideration,  without  notice  of  complainant's 
rights,  and  for  that  reason  dismissed  the  bill  as  to  them.  As 
to  John  Pry,  Jr.,  the  decree  was  in  conformity  with  the  prayer 
of  the  bill,  the  court  having  found  that  he  purchased  with 
knowledge  of  the  alteration  of  Martin's  deed.     The  complain- 
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ant  prosecutes  this  writ  of  error  to  reverse  the  decree  of  the 
circuit  court  in  dismissing  the  bill  as  to  part  of  the  defend- 
ants, and  in  subordinating  his  rights  to  theirs  on  the  ground 
they  were  innocent  purchasers. 

Mr.  George  C.  Boss,  and  Mr.  Chas.  H.  Layman,  for  the 
plaintiff  in  error. 

Mr.  F.  M.  Youngblood,  and  Mr.  W.  J.  N.  Movers,  for  the 
defendants  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Two  questions  arise  on  this  record, — one  of  law,  the  other 
of  fact :  First,  does  the  evidence  sustain  the  findings  of  the 
decree, — or,  differently  put,  do  the  proofs  sustain  the  case 
made  by  the  bill ;  and  second,  assuming  the  findings  of  the 
decree  are  warranted  by  the  proofs,  can  the  decree,  as  mat- 
ter of  law,  be  sustained.  We  will  consider  these  questions 
in  the  order  stated. 

It  is  conceded  the  deed  from  Martin  and  wife,  as  originally 
written,  was  made  to  complainant  and  Hamilton  Pry,  and 
that  it  was  subsequently  altered  by  striking  out  the  "W"  in 
complainant's  name,  and  the  name  of  Hamilton  Pry  alto- 
gether. So  far  there  is  no  controversy.  The  case,  upon  the 
evidence,  therefore  hinges  upon  the  question  whether  the 
alterations  in  the  deed  took  place  before  or  after  its  execu- 
tion. The  evidence  bearing  on  this  issue  is  too  voluminous 
to  be  set  out  in  extenso.  We  must  therefore  content  ourselves 
with  giving  a  summary  of  what  we  regard  as  the  substance 
of  it. 

By  agreement  of  parties  the  original  deed  is  submitted  for 
our  inspection.  After  a  careful  examination  of  it  we  are 
unable  to  discover  anything  in  the  character  of  the  alterations 
which  are  manifest  on  the  face  of  it,  that  satisfactorily  indi- 
cates when  the  alterations  were  made, — whether  before  or  after 
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delivery.  William  Furgerson,  the  first  witness  in  the  case, 
testifies  to  a  conversation  between  himself  and  John  Pry,  Sr., 
in  April,  1883,  in  which  the  latter  told  him  that  William  Pry 
wrote  to  him  to  buy  the  land  and  have  the  deed  made  to  com- 
plainant, but  in  the  same  conversation  claimed  the  erasures 
in  the  deed  were  made  at  the  time  of  its  execution,  and  be- 
fore it  was  signed  by  the  grantors.  Munroe  C.  Neal,  a  son- 
in-law  of  John  Pry,  Sr.,  testifies  to  a  conversation  with  him 
in  1879,  in  which  the  latter  stated,  in  substance,  that  William 
Pry  wrote  to  him  to  have  the  deed  made  to  complainant  and 
Hamilton  Pry,  and  that  it  was  so  made  out.  W.  M.  Walker 
swears  that  in  1869  John  Pry,  Sr.,  told  him  that  when  com- 
plainant became  of  age  the  land  would  belong  to  him ;  that 
his  father's  money  had  paid  for  it,  and  that  the  deed  from 
Martin  and  wife  was  made  to  complainant.  James  A.  Doan 
testifies  that  in  a  conversation  with  him,  in  May,  1883,  old 
man  Pry  told  witness  that  William  Pry  wrote  to  him  to  buy 
the  land  and  have  it  deeded  to  complainant  and  Hamilton 
Pry,  and  that  he  did  so ;  that  William  Pry  afterwards  came 
home  from  the  army,  and  on  being  shown  the  deed,  said  it 
was  all  right, — and  this  statement  is  corroborated  by  the  tes- 
timony of  William  Pry.  Mary  Neal,  daughter  of  old  man 
Pry,  testifies  she  heard  him  say  the  deed  was  made  to  Ham- 
ilton and  John  W.  Pry,  and  he  aimed  for  them  to  have  it, 
and  that  he  aimed  to  pay  witness  for  her  interest  in  the  place. 
The  testimony  of  this  witness  we  regard  as  important  in  more 
than  one  respect.  The  circumstances  which  she  states  as 
having  led  to  the  conversation,  in  our  judgment,  greatly 
increase  the  probability  of  its  truth,  while  at  the  same  time 
it  shows  the  alteration  of  the  deed  had  become  a  matter  of 
discussion  in  the  family,  and  from  this  fact  alone  it  is  but 
reasonable  to  presume  that  all  the  family  had  become  cogni- 
zant of  the  fact.  It  is  very  clear  the  sister  understood  that 
she  had  an  interest  in  the  land  as  heir  of  her  brother,  and 
assuming  the  deed  under  which  her  father  claimed  was  a 
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forgery,  it  was  very  natural  he  should  be  willing  to  pay  her 
the  amount  of  her  interest  in  the  land  in  order  to  quiet  her, 
and  prevent  further  discussion  of  the  matter.  David  N. 
Willard  swears  that  in  1863  or  1864  he  was  at  the  shop  of 
old  man  Pry,  and  that  while  there  he  told  witness  he  had 
received  a  letter  from  William  Pry,  directing  him  to  buy  a 
piece  of  land,  and  to  make  the  deed  to  complainant  and 
Hamilton  Pry,  and  offered  to  show  witness  the  letter,  but 
witness  did  not  read  it.  William  Pry  testifies  that  he  wrote 
to  his  father,  some  time  in  1861,  to  sell  his  property  then  in 
his  father's  possession,  and  invest  the  proceeds  in  land  ;  that 
his  father  replied,  by  letter,  he  could  get  the  land  in  contro- 
versy, whereupon  witness  wrote  again,  directing  him  to  buy 
it,  and  have  the  deed  made  to  complainant. and  Hamilton 
Pry,  and  that  his  father  replied  he  had  done  so ;  that  in 
1865,  a  few  months  after  this  correspondence,  witness  re- 
turned home  on  a  furlough,  when  his  father  again  informed 
him  that  he  had  bought  the  land,  and  had  the  deed  made  to 
Hamilton  and  John  W.  Pry,  as  witness  had  directed,  and  at 
the  same  time  showed  him  a  deed  for  the  land  from  Martin 
and  wife  to  Hamilton  and  John  W.  Pry,  as  he  had  stated, 
and  that  at  that  time  there  were  no  interlineations  or  erasures 
on  it;  that  he  next  saw  the  deed  in  1871,  when  he  found  the 
name  of  Hamilton  Pry,  and  the  "W"  in  complainant's  name, 
had  in  the  meantime  been  erased.  John  Pry,  Jr.,  was  exam- 
ined as  a  witness  on  behalf  of  the  defendants,  but  his  testi- 
mony is  of  little  value,  one  way  or  another,  except  that  it 
shows  he  was  aware  of  the  fact  the  deed  in  question  had  been 
changed  from  the  way  it  was  originally  written,  at  the  time 
of  his  purchase,  in  1872. 

The  case  thus  made  by  the  complainant  is  certainly  a  strong 
one,  and  the  evidence  relied  on  to  overcome  it  consists  almost 
exclusively  of  the  testimony  of  John  Pry,  Sr.,  the  perpetrator 
of  the  alleged  forgery.  Assuming  he  is  guilty  of  the  offence 
imputed  to  him,  it  is  hardly  to  be  expected  he  would  admit 


1884.]  Pry  v.  Pry  et  al.  473 

Opinion  of  the  Court. 

it.  He  does  not.  On  the  contrary,  he  denies  it  in  very  em- 
phatic terms.  Nevertheless,  when  we  look  at  his  answer,  and 
examine  his  testimony  in  the  light  of  his  own  admissions, 
it  is  established,  beyond  all  reasonable  doubt,  the  strength 
of  his  denial  is  greatly  impaired.  He  testifies,  in  substance, 
that  after  considerable  correspondence  between  himself  and 
William  Pry,  the  latter,  in  his  last  letter,  told  him  to  have 
the  deed  made  to  John  W.  Pry,  or  to  himself,  as  he  might 
prefer ;  that  the  deed  was  prepared  at  Benton,  in  the  clerk's 
office,  by  Calvin  M.  Clark;  that  by  the  witness'  direction 
Clark  commenced  preparing  the  deed,  and  when  about  done, 
one  Kin  Harreli  came  in,  and  suggested  it  would  be  better  to 
have  the  deed  made  out  to  the  witness  himself,  and  that  upon 
consultation  between  the  parties  present  it  was  determined 
to  have  the  deed  made  that  way ;  that  thereupon  Clark,  the. 
scrivener,  made  the  erasures  and  interlineations  in  the  deed 
as  they  now  appear  upon  the  face  of  it ;  that  this  was  done 
in  the  presence  of  Martin  and  wife,  Kin  Harreli,  and  witness, 
all  of  whom,  including  the  scrivener,  are  dead,  except  witness. 
He  further  states  that  all  that  was  stated  by  witness  Willard 
in  his  testimony  in  this  cause  is  true,  who,  it  will  be  remem- 
bered, swore  that  in  1863  or  1864  John  Pry,  Sr.,  told  him 
that  he  had  received  a  letter  from  William  Pry,  directing  him 
to  have  the  deed  made  to  John  W.  and  Hamilton  Pry. 

Now,  if,  as  claimed  by  the  old  man  in  his  testimony,  he 
got  a  subsequent  letter  directing  him  to  take  the  deed  in 
complainant's  name,  or  in  his  own  name,  as  he  might  pre- 
fer, it  is  somewhat  strange  that  he  should,  notwithstand- 
ing this  change  in  his  son's  orders  to  him,  have  directed 
Clark  in  the  first  place  to  make  it  to  complainant  and  Ham- 
ilton Pry,  as  first  directed,  for  by  William's  last  order,  as 
claimed  by  the  old  man,  Hamilton  was  to  be  left  out  alto- 
gether. In  ordering  the  deed  thus  made  out  he  certainly  did 
not  pay  much  respect  to  William's  last  order  on  the  subject. 
In  the  old  man's  answer  he  claims  he  had  the  land  conveyed 
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to  himself  for  the  reason,  in  part,  that  he  was  paying  one- 
half  of  the  consideration,  while  his  testimony  shows  that  he 
paid  no  part  of  it.  Again,  while  he  states,  in  his  examina- 
tion in  chief,  the  deed  was  about  done  when  Harrell  came 
up  and  suggested  it  would  be  better  to  have  it  made  to  wit- 
ness, yet  in  his  cross-examination,  in  which  he  assumes  to 
give  the  exact  particulars  of  the  transaction,  he  says :  "Cal 
(meaning  Clark)  was  writing  Hamilton's  name,  when  Kin 
Harrell  told  him  to  stop,"  and  in  his  examination  in  chief 
he  says,  as  we  have  already  seen,  that  Clark  thereupon  did 
stop,  and  the  alterations  and  erasures  in  the  deed  were  made  ; 
yet  upon  looking  at  the  deed  itself,  which  is  before  us,  we 
find  the  name  of  Hamilton  Pry  appears  in  it  but  once,  and 
that  at  the  commencement,  nevertheless  the  erasures  of  the 
pronouns  representing  the  two  grantees  continue  all  through 
the  deed.  If,  as  witness  claims,  Clark  was  stopped  in  the 
act  of  writing  Hamilton's  name,  how  is  it  we  find  erasures 
below  his  name, — indeed  all  through  the  instrument? 

It  is  also  a  significant  fact  that  the  deed  should  have  been 
withheld  from  record  until  in  1872,  without  some  satisfactory 
explanation  showing  why  it  was  done.  The  only  reason 
assigned  for  it  by  the  witness  is,  that  he  did  not  have  the 
money  with  which  to  pay  the  recording  fee,  and  that  he 
thought  it  was  William's  place  to  have  it  done.  Surely  the 
use  of  a  farm  and  home  that  never  cost  witness  a  cent,  for 
five  or  six  years,  ought  to  have  enabled  him  to  save  enough 
out  of  the  rents  and  profits  to  pay  for  the  recording  of  a  single 
deed.  The  reason  which  he  assigns  is  manifestly  too  puerile 
to  receive  serious  consideration.  It  is  also  a  singular  coinci- 
dence, worthy  of  note,  that  all  the  persons  named  by  witness 
as  having  been  present  when  these  alterations  in  the  deed 
were  made  are  dead,  and  can  not  therefore  be  called,  either 
to  sustain  or  contradict  him.  On  the  other  hand,  the  testi- 
mony of  one  or  two  of  complainant's  witnesses  is  also  open 
to  criticism,  notably  that  of  William  Pry,  whose  conduct  in 
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the  affair  and  connection  with  the  suit  it  must  be  confessed 
are  anything  but  creditable  to  him,  and  subject  his  testimony 
to  just  suspicion.  But  after  making  all  due  allowance  for 
this,  his  statement  in  the  main  is  too  strongly  corroborated 
to  reject  it  altogether  for  that  reason. 

In  any  view  we  are  able  to  take  of  the  evidence,  after  giving 
due  weight  to  every  objection  which  has  been  or  can  be  justly 
urged  against  it,  we  fully  agree  with  the  circuit  court  in  hold- 
ing the  alteration  of  the  deed  in  question  occurred  after,  and 
not  before,  its  execution  and  delivery. 

Having  determined  that  the  case  made  by  the  bill  has  been 
sufficiently  proven,  as  was  found  by  the  circuit  court,  we 
start  out  with  the  admitted  proposition  that  the  complainant, 
when  an  infant  about  three  years  of  age,  by  virtue  of  the 
deed  from  Martin  and  wife,  acquired  the  absolute  fee  simple 
title  to  an  undivided  half  of  the  land  in  controversy,  and  it 
is  not  claimed  that  he  has  ever  made  any  conveyance  of  his 
interest  therein,  or  that  his  right  of  recovery  is  barred  by  any 
statute  of  limitations,  or  that  he  is  in  any  manner  estopped 
by  anything  he  has  said  or  done  from  asserting  his  rights 
thereto;  and  also  with  the  further  conceded  fact  that  the 
source  of  title  of  all  the  defendants  claiming  adversely  to 
him,  is  a  deed  from  one  who  had  no  title  whatever,  either 
legal  or  equitable,  and  whose  only  claim  of  title  was  and  is 
based  upon  a  forgery  committed  against  complainant,  while 
an  infant. 

The  decree  dismissing  the  bill  as  to  all  the  defendants 
except  John  Pry,  Jr.,  we  understand,  as  already  stated,  to 
be  based  solely  on  the  ground  they  were  purchasers  for  value, 
without  notice  of  the  want  of  title  in  John  Pry,  Sr.,  through 
whom  they  claim.  Conceding  this  to  be  so,  upon  what  prin- 
ciple can  these  claimants  be  said  to  have  a  better  standing 
in  a  court  of  equity  than  the  complainant  ?  By  the  execution 
of  the  Martin  deed  to  the  latter  he  became  clothed  with  both 
the  legal  and  equitable  title  to  the  premises,  and  as  we  have 
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already  seen,  he  has  never  disposed  of  either,  or  in  any  man- 
ner forfeited  his  right  thereto.  This  clearly  can  not  be  said 
of  the  grantees  of  John  Pry,  Sr.,  or  those  claiming  through 
him,  for  as  to  the  undivided  half  of  the  land  now  in  contro- 
versy he  had  neither  the  legal  nor  the  equitable  title, — in 
short,  as  to  this  interest  in  the  land  he  had  no  title  at  all, 
and  therefore  he  could  confer  none  on  them.  Even  if  we 
were  to  concede  defendants  had  an  equally  good  equitable  title 
with  complainant,  still,  the  position  of  the  latter  would  be  the 
better,  on  two  distinct  grounds,  well  recognized  in  equity, 
namely :  his  equitable  title  is  prior  in  time,  and  he  also  has 
the  legal  title.  It  is  true  that  under  the  operation  of  our 
recording  laws  a  prior  unrecorded  deed  will  be  postponed  to  a 
subsequent  deed  in  the  same  chain  of  title,  where  the  latter 
has  been  first  placed  upon  record  ;  and  such  would  be  the  case 
here,  if  these  defendants  were  claiming  under  a  subsequent 
deed  made  by  Martin  and  wife,  which  had  been  first  filed  for 
record.  The  reason  of  this  is,  the  statute  expressly  makes 
all  unrecorded  deeds  and  other  instruments  affecting  the  title 
to  land,  void  as  to  subsequent  purchasers  and  creditors  with- 
out notice.  But  this  provision  has  no  application  to  forged 
instruments,  for  they  can  not  affect  a  title  one  way  or  the 
other,  and  are  therefore  not  entitled  to  record.  It  would  be 
a  dangerous  doctrine,  indeed,  to  hold  that  one,  by  forging 
a  deed  from  his  neighbor  to  himself,  and  putting  it  upon 
record,  could  then,  by  conveying  to  a  third  party  having  no 
notice  of  the  forgery,  confer  upon  the  latter  a  good  title, 
merely  because  the  record  showed  the  title  in  the  forger.  If 
such  were  the  law,  no  man's  title  would  be  safe.  The  prin- 
ciples of  justice  and  public  policy  alike  forbid  the  adoption 
of  such  a  rule. 

It  follows,  therefore,  the  circuit  court  erred  in  dismissing 
complainant's  bill  as  to  part  of  the  defendants,  on  the  ground 
suggested,  and  the  decree  in  that  respect  will  therefore  have 
to  be  reversed.     The  conclusion  here  reached  is  fully  sus- 
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tained  by  the  following  authorities,  and  others  that  might  be 
cited  :  Pensonneau  et  al.  v.  Bleakley  et  al.  14  111.  15  ;  Chandler 
v.  White  et  al.  84  id.  435 ;  Baird  et  al.  v.  Jackson,  98  id.  78 ; 
Buckman  v.  Dicker,  8  C.  E.  Green,  283 ;  Arrison  v.  Harm- 
stead,  2  Barr,  191;  VanAmringe  v.  Morton,  4  Whart.  382. 

It  is  objected  by  defendants  in  error,  that  the  allegation 
in  the  bill  that  the  land  was  conveyed  to  complainant  and 
Hamilton  Pry,  jointly,  is  not  supported  by  the  proofs,  for,  as 
is  alleged,  the  deed  under  which  they  claim  shows  they  took 
as  tenants  in  common,  and  not  as  joint  tenants,  and  conse- 
quently hold  by  several  titles.  Technically  considered,  this 
is  true,  and  it  is  conceded  the  allegation  would  have  been 
more  accurate  if  the  bill  had  alleged  the  conveyance  was 
made  to  them  as  tenants  in  common,  or  simply  that  the  con- 
veyance was  made  to  them,  without  undertaking  to  define  the 
legal  effect  of  the  conveyance ;  but  the  error  is  of  such  a 
technical  character  it  ought  not  to  be  permitted  to  defeat  a 
recovery,  especially  where  the  objection  is  made  for  the  first 
time  in  this  court,  as  is  the  case  here.  In  the  popular  sense 
of  the  term,  the  conveyance  was  made  to  them  jointly,  though 
in  law  they  took  several  titles.  "Where  a  technical  error  of 
this  kind  is  relied  on,  the  party  intending  to  avail  himself  of 
it  should  make  the  objection  in  the  court  below,  so  as  to 
afford  his  adversary  an  opportunity  to  amend,  and  if  he  does 
not  do  so  he  will  be  deemed  to  have  waived  it.  Of  course, 
this  rule  has  no  application  where  a  material  allegation  has 
been  omitted,  or  where  the  error  goes  to  the  substance  or 
merits  of  the  controversy.  The  present  case  is  one  of  a  de- 
fective allegation,  merely. 

As  this  case  will  have  to  be  remanded,  we  deem  it  proper 
to  call  attention  to  certain  errors  or  mistakes  in  the  descrip- 
tion of  some  of  the  property  in  controversy,  as  the  same  is 
given  in  some  of  the  conveyances  through  which  a  part  of 
the  defendants  claim,  which  seem  to  have  escaped  the  notice 
of  counsel.     It  may  be,  however,  these  errors  have  occurred 
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in  the  complainant's  bill  only.  We  do  this  to  afford  the  par- 
ties interested  an  opportunity  of  correcting  the  errors,  how- 
ever they  may  have  occurred,  if  they  desire  to  do  so. 

It  will  be  kept  in  mind  the  land  in  controversy  is  the  south- 
east quarter  of  the  section,  and  that  the  deed  from  John  Pry, 
Br.,  to  William  Pry,  of  the  2d  of  March,  1865,  was  for  the 
west  eighty.  After  showing  the  conveyance  of  this  eighty, 
the  bill  then  charges  that  John  Pry,  Sr.,  on  the  20th  of 
September,  1871,  made  another  deed  to  William  Pry,  con- 
veying to  him  an  additional  fifteen  acres,  described  as  follows  : 
"Commencing  at  the  N.  Wr.  of  the  N.  W.  S.  E.  of  Sec.  19," 
etc.,  "and  running  south,"  etc.  Assuming  the  description  of 
the  land  is  properly  stated  in  the  bill,  it  is  clearly  void  for 
uncertainty.  According  to  the  calls,  the  starting  point  would 
be  at  some  point  on  the  ten  acres  lying  in  the  north-west 
corner  of  the  north-west  quarter  of  the  south-east  quarter, 
which  would,  in  any  event,  throw  two-thirds  of  the  fifteen 
acres  on  the  west  eighty,  which  had  already  been  conveyed 
to  William  Pry  in  1865,  as  we  have  heretofore  seen,  or  the 
whole  of  the  fifteen  acres  might  be  on  that  eighty,  depending 
upon  the  starting  point  chosen,  which  is  left  wholly  uncertain. 
From  other  conveyances,  however,  we  have  no  doubt  what 
was  intended  to  be  said  was,  "commencing  at  the  north-east 
corner  of  the  north-west  quarter  of  the  south-east  quarter, 
and  running  thence  south,"  etc. 

So  of  twenty  acres  of  the  land  attempted  to  be  conveyed 
to  John  Pry,  Jr.  It  is  described  as  "the  S.  J  of  the  N.  E.  J 
of  the  S.  E.  J."  This  description  is  also  void  for  uncertainty. 
The  expression,  "S.E.  J,"  doubtless  should  have  been  the 
"S.  E.  J."  And  in  conveying  to  him  the  south-east  quarter 
of  the  south-east  quarter,  in  the  same  deed,  five  acres  are 
excepted  out  of  the  south-east  corner  of  that  forty,  which 
do  not  seem  to  have  ever  been  conveyed  by  John  Pry,  Sr. 

Upon  looking  into  the  case  of  John  Pry,  Jr.  v.  John  W.  Pry 
et  al.  (No.  40,  of  the  same  docket  and  term  of  the  present 
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case,)  we  find  it  to  be  an  appeal  from  the  same  decree.  The 
appellant  in  that  case  and  the  plaintiff  in  error  in  this  case 
both  seek  to  reverse  the  decree  in  part,  but  in  different  re- 
spects and  for  different  reasons.  For  convenience  we  have 
considered  the  two  cases  together,  and  in  doing  so  have  treated 
the  errors  assigned  by  John  Pry,  Jr.,  in  No.  40,  as  cross-errors 
in  No.  22, — the  present  case. 

It  follows  from  what  we  have  said,  the  decree  of  the  court 
below,  in  so  far  as  it  awarded  relief  as  against  John  Pry,  Jr., 
was  proper,  and  to  that  extent  it  is  affirmed ;  but  in  dismiss- 
ing the  bill  as  to  the  other  defendants  it  was  erroneous,  and 
in  this  respect  the  decree  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 

Decree  modified. 


The  Eidgely  National  Bank 

v. 

Patton  &  Hamilton. 

Filed  at  Springfield  March  26,  1884. 

1.  Banking — right  of  application  of  depositor's  funds  by  the  bank. 
A  banker  has  no  right  to  apply  money  on  deposit  in  his  bank  to  the  payment 
of  a  note  of  the  depositor  payable  at  the  bank,  without  the  order  of  the 
depositor. 

2.  Bank  check — what  so  regarded.  An  instrument  drawn  by  a  depos- 
itor on  a  bank,  in  the  following  form,  after  giving  the  date  and  the  name  of 
the  bank:  "Pay  to  A  and  B,  for  account  of  C.  &  Co.,  ten  hundred  and 
eighteen  23-100  dollars,"  and  signed  by  the  depositor,  is  a  valid  bank  check, 
and  will  operate  to  transfer  to  the  payees  an  amount  of  the  drawers'  funds 
on  deposit,  equal  to  the  sum  named  on  its  face.  The  words,  "for  account  of 
C.  &  Co.,"  do  not- change  its  character  as  a  check.  A  bill  or  note,  without  at 
all  affecting  its  character  as  such,  may  state  the  transaction  out  of  which  it 
arose,  or  the  consideration  for  which  it  was  given. 

3.  Parties — who  may  sue  on  bank  check  made  payable  to  attorneys. 
A  bank  check,  payable  to  attorneys  on  account  of  a  debt  due  from  the  draw- 
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ers  to  the  clients  of  the  attorneys,  vests  the  legal  title  in  the  payees  named, 
as  trustees  for  the  clients,  and  a  suit  thereon  against  the  bank  is  properly 
brought  in  the  names  of  the  payees. 

4.  Actions — pursuing  several  remedies  at  the  same  time.  A  debtor 
gave  his  check  on  a  bank  for  the  amount  of  his  indebtedness,  payable  to  the 
attorneys  of  the  creditor,  which  the  bank  refused  to  pay,  alleging  an  agree- 
ment of  the  debtor  to  apply  his  deposits  on  other  indebtedness.  It  was  held, 
that  the  bringing  of  an  action  by  the  creditor  against  his  debtor  did  not  estop 
him  from  bringing  an  action  on  the  check  in  the  name  of  his  attorneys,  the 
payees,  against  the  bank.  Although  the  law  will  not  allow  a  party  to  have 
more  than  one  satisfaction  for  his  debt,  yet  in  many  cases  it  permits  him  to 
carry  on  several  remedies  at  the  same  time. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Sangamon  county;  the  Hon.  C.  S.  Zane,  Judge,  presiding. 

Messrs.  Palmers,  Eobinson  &  Shutt,  for  the  appellant : 

A  check  is  a  brief  draft  or  order  upon  a  bank  or  banking 
house,  directing  it  to  pay  a  certain  sum  of  money.  2  Par- 
sons on  Notes  and  Bills,  57 ;  2  Daniell  on  Negotiable  Instru- 
ments, 583. 

The  use  of  the  words,  "for  account  of  Lewis  Coleman  & 
Co.,"  indicates  that  the  plaintiffs  have  no  interest  in  the 
paper.  They  make  the  payees  mere  collecting  agents  for  the 
drawers  and  their  appointees,  for  whose  account  the  money 
is  ordered  to  be  paid.  These  words  deprived  the  paper  of 
the  negotiable  qualities  of  a  check.  Munn  v.  Burch,  25  111. 
40 ;  Bickford  v.  First  National  Bank,  42  id.  238 ;  Brown  v. 
Leckie,  43  id.  497. 

By  electing  to  pursue  the  remedy  by  attachment  against 
the  debtor,  the  creditor  is  estopped  from  suing  the  bank  on 
the  check.  They  are  bound  by  their  election.  Bigelow  on 
Estoppel,  503;  Littlefield  v.  Brown,  1  Wend.  398;  S.  C.  17 
id.  168;  Morris  v.  Rexford,  18  N.  Y.  552;*  Rodermund  v. 
Clark,  46  id.  354;  Jewitt  v.  Betel,  4  Mich.  508;  Bank  of 
Beloit  v.  Beale,  34  N.  Y.  473. 
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Messrs.  Patton  &  Hamilton,  pro  sese: 

The  check  is  negotiable.  The  words,  "for  account  of  Lewis 
Coleman  &  Co.,"  were  inserted  by  the  drawers  for  their  own 
convenience,  as  a  memorandum,  to  show  the  purpose  for 
which  it  was  given.  The  extent  of  appellees'  interest  in  it  is 
of  no  possible  consequence  to  appellant,  and  can  not  serve  it 
as  a  defence.     Caldwell  v.  Lawrence,  84  111.  161. 

The  money  being  on  deposit,  it  was  the  duty  of  the  bank 
to  pay  it  on  demand.  The  legal  title  was  in  appellees,  be- 
cause the  check  was  payable  to  them.  It  indicated  with  cer- 
tainty who  was  to  receive  the  money,  and  that  is  all  that 
was  necessary.  Daniell  on  Negotiable  Instruments,  sec.  99 ; 
Adams  v.  King,  16  111.  169. 

Negotiability  is  not  of  the  essence  of  checks,  but  at  most, 
of  optional  quality.     Story  on  Notes,  sec.  488. 

A  check  operates  to  transfer  the  fund  to  the  holder,  and 
after  demand  and  refusal,  the  holder  may  sue  the  bank  in  his 
own  name,  and  recover.     Brown  v.  Leckie  et  al.  43  111.  497. 

A  banker  has  no  right  to  apply  money  on  deposit  to  the 
payment  of  a  note  of  the  depositor  payable  at  the  bank,  with- 
out the  order  or  check  of  the  depositor.  Wood  <£  Co.  v.  Mer- 
chants' Savings,  Loan  and  Trust  Co.  41  111.  207. 

Although  the  law  will  not  permit  a  party  to  have  more 
than  one  satisfaction  for  his  debt,  yet  in  many  cases  it  per- 
mits him  to  carry  on  several  remedies  at  the  same  time. 
Delahay  v.  Clement,  3  Scam.  201 ;  Branigan  v.  Rose,  3  Gilm. 
123;  Palmer  et  al.  v.  Harris,  100  111.  276:  West  et  al.  v. 
Fleming,  18  id.  248. 

To  constitute  an  estoppel  there  must  be  acts  or  admissions 
by  the  party  inconsistent  with  the  title  or  claim  he  proposes 
to  set  up,  and  there  must  be  action  by  the  other  party  upon 
such  acts  or  admissions,  and  an  injury  to  him  by  reason 
thereof.  Smith  v.  Newton,  38  111.  230 ;  Ball  v.  Hooten,  85 
id.  159. 

31—109  III. 
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Again,  before  the  appellant  can  invoke  the  doctrine  of 
estoppel,  it  must  show  its  officers  acted  in  good  faith  towards 
appellees.  Had  they  told  appellees  that  Kimber,  Eagsdale 
&  Co.  had  funds  on  deposit  sufficient  to  pay  the  check,  the 
attachment  would  not  have  been  instituted ;  but  they  denied 
having  such  funds.  This  was  not  good  faith,  and  appellant 
can  not  take  advantage  of  it.  First  National  Bank  of  Quincy 
v.  Richer,  41  111.  439 ;   Hefner  v.  Vandolah,  57  id.  520. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  Patton  &  Hamilton,  against 
the  Eidgely  National  Bank,  to  recover  the  amount  of.  the  fol- 
lowing check : 

"The  Ridgely  National  Bank,  Springfield,  Illinois: 

"Pay  to  Patton  &  Hamilton,  for  account  of  Lewis  Coleman 
&  Co.,  or  order,  ten  hundred  eighteen  T2^  dollars. 
$1018-/03q  Kimber,  Eagsdale  &  Co." 

Upon  trial  in  the  circuit  court,  without  a  jury,  judgment 
was  rendered  for  the  plaintiffs  for  the  full  amount  of  the 
check,  which,  on  appeal  to  the  Appellate  Court  for  the  Third 
District,  was  affirmed,  and  the  defendant  appealed  to  this 
court. 

The  facts  appearing  are,  that  Patton  &  Hamilton  were 
attorneys  at  law,  and  had  in  their  hands  for  collection  a 
claim  in  favor  of  Lewis  Coleman  &  Co.,  against  Kimber, 
Eagsdale  &  Co.,  merchants,  of  Springfield,  Illinois;  that  on 
the  11th  of  January,  1883,  after  banking  hours,  the  latter 
deposited  with  the  bank  $1061.61,  and  afterward,  on  the 
same  day,  gave  to  Patton  &  Hamilton  the  check  for  $1018.23, 
to  pay  said  claim,  and  in  the  forenoon  of  January  12,  1883, 
the  latter  presented  the  check  at  the  bank,  and  payment  was 
refused.  The  bank,  after  the  check  was  presented,  in  the 
same  forenoon,  applied  the  whole  balance  of  Kimber,  Eags- 
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dale  &  Co.'s  deposit  to  the  payment  of  a  note  made  by  them 
to  N.  H.  Kidgely  &  Co.,  which  was  in  the  possession  of  the 
bank.  Immediately  after  the  presentation  and  non-payment 
of  the  check,  the  plaintiffs  gave  notice  of  its  non-payment 
to  the  drawers,  and  at  once  commenced  suit  by  attachment 
against  them,  (Kimber,  Kagsdale  &  Co.,)  in  the  name  of 
Lewis  Coleman  &  Co.,  in  the  county  court  of  Sangamon 
county,  on  the  original  demand  against  Kimber,  Kagsdale  & 
Co.  The  writ  of  attachment  was  levied  upon  property  of  the 
latter  sufficient  in  amount  to  pay  the  claim  of  Lewis  Cole- 
man &  Co.  The  levy  was  afterward  released  by  the  giving 
of  a  bond  by  Kimber,  Kagsdale  &  Co.,  under  section  15,  chap- 
ter 11,  of  the  Kevised  Statutes  of  1874,  for  the  payment  of 
whatever  judgment  should  be  rendered  against  them  in  the 
suit.  The  bond  was  given  on  January  24,  1883,  and  on  Feb- 
ruary 24,  1883,  the  present  action  was  commenced.  At  the 
time  of  the  trial  of  the  present  action  in  the  court  below,  the 
attachment  suit  of  Lewis  Coleman  &  Co.  was  still  pending  in 
the  county  court. 

There  is  a  claim  of  right  on  the  part  of  the  bank  to  apply 
the  deposit  of  Kimber,  Kagsdale  &  Co.  to  the  payment  of 
the  note  of  N.  H.  Kidgely  &  Co.  against  them,  on  the  ground 
that  the  note  was  given  for  money  advanced  by  the  bank, 
and  really  belonged  to  the  bank,  although  payable  to  N.  H. 
Kidgely  &  Co.  We  regard  that  as  a  controverted  question 
of  fact  whether  the  bank  or  N.  H.  Kidgely  &  Co.  were  the 
owners  of  the  note,  which  we  must  take  to  have  been  found 
by  the  Appellate  Court  against  the  bank,  and  which  we  are 
precluded  by  the  statute  from  considering,  the  decision  of 
that  court  upon  controverted  questions  of  fact  being  conclu- 
sive. The  same  must  be  said,  too,  in  reference  to  the  claim 
of  there  having  been  a  previous  agreement  or  understanding 
between  the  bank  and  Kimber,  Kagsdale  &  Co.  that  the  de- 
posits of  the  latter  should  be  applied  to  the  payment  of  the 
notes  of  N.  H.  Kidgely  &  Co.     Clearly,  a  banker  has  no  right 


484  Ridgely  Bank  v.  Patton  &  Hamilton.         [March 

Opinion  of  the  Court. 

to  apply  money  on  deposit  to  the  payment  of  a  note  of  the 
depositor  payable  at  the  bank,  without  the  order  of  the  de- 
positor. Wood  &  Co.  v.  Merchants''  Savings,  Loan  and  Trust 
Co.  41  111.  267. 

The  only  legal  questions  which  we  find  to  be  presented  for 
our  determination,  are  in  respect  of  the  character  of  the 
paper  writing  sued  on,  and  the  legal  effect  of  the  bringing  of 
the  attachment  suit  by  Lewis  Coleman  &  Co. 

It  is  denied  by  the  defendant  that  the  instrument  sued  on 
is  a  check.  Whether  we  take  the  definition  of  a  check  as 
given  by  Parsons,  "A  check  is  a  brief  draft  or  order  upon  a 
bank  or  banking  house,  directing  it  to  pay  a  certain  sum  of 
money,"  (2  Parsons  on  Notes  and  Bills,  57,)  or  by  Daniell, 
"A  check  is  a  draft  or  order  upon  a  bank  or  banking  house, 
purporting  to  be  drawn  upon  a  deposit  of  funds,  for  the  pay- 
ment, at  all  events,  of  a  certain  sum  of  money  to  a  person,  or 
his  order,  or  to  bearer,  and  payable  instantly  on  demand," 
(2  Daniell  on  Neg.  Inst.  583,)  we  fail  to  see  wherein  the  paper 
in  question  falls  short  of  being  a  check.  Defendant  asserts  it 
is  not  such  because  of  its  containing  the  words,  "for  account 
of  Lewis  Coleman  &  Co.,"  and  that  plaintiffs  have  no  interest 
in  it  except  as  "collecting  agents"  for  Lewis  Coleman  &  Co. 
We  do  not  perceive  that  the  presence  of  the  words  above 
named  in  the  check  detracts  from  its  quality  as  such.  They 
introduce  nothing  of  contingency  or  uncertainty  with  respect 
to  the  payment,  the  sum  payable,  or  person  to  whom  it  is  to 
be  paid.  It  still  remains  an  order,  in  all  its  absoluteness,  for 
the  pa}^ment  of  a  certain  sum  of  money  to  the  payees  named, 
and  is  payable  instantly  on  demand.  The  words,  "for  account 
of  Lewis  Coleman  &  Co.,"  would  seem  to  have  been  inserted 
for  the  convenience  of  the  drawers,  to  show  the  purpose  for 
which  the  check  was  given,  or  to  show  the  equitable  interest 
of  Lewis  Coleman  &  Co.  A  bill  or  note,  without  affecting 
its  character  as  such,  may  state  the  transaction  out  of  which 
it  arose,  or  the  consideration  for  which  it  was  given.     (1  Par- 
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sons  on  Notes  and  Bills,  44.)  The  words  in  question  seem 
to  do  no  more.  The  legal  interest  was  in  the  plaintiffs,  and 
the  extent  of  their  interest  was  of  no  consequence  to  defend- 
ant, and  can  form  no  defence  to  the  suit.  It  is  said  plaintiffs 
are  not  holders  for  value.  They  stand,  in  this  respect,  upon 
the  same  footing  with  Lewis  Coleman  &  Co.  The  same  con- 
sideration of  value  there  would  have  been  for  the  check,  had 
it  been  given  to  them,  belongs  to  it  in  the  hands  of  the 
plaintiffs,  to  whom  it  was  given  for  the  benefit  of  Lewis  Cole- 
man &  Co. 

The  instrument,  then,  being  a  check,  it  operated,  under 
the  rule  established  by  this  court,  to  transfer  to  the  payees 
an  amount  equal  to  the  sum  expressed  upon  its  face,  of  the 
deposit  of  Kimber,  Eagsdale  &  Co.  with  the  defendant,  and 
after  demand  and  refusal  the  payees  might  sue  the  bank  in 
their  own  name,  and  recover.  Bickford  v.  First  National 
Bank  of  Chicago,  42  111.  238 ;  Brown  v.  Leckie,  43  id.  497. 

But  it  is  contended  by  defendant,  that  even  if  the  instru- 
ment in  question  be  taken  to  be  a  cljeck  in  the  legal  sense, 
the  bringing  by  Lewis  Coleman  &  Co.  of  the  attachment  suit 
on  their  original  demand,  against  Kimber,  Eagsdale  &  Co., 
had  the  legal  effect  to  preclude  the  right  to  maintain  the 
present  suit.  It  is  insisted  that  plaintiffs  were  the  mere 
agents  of  Lewis  Coleman  &  Co.  to  collect  their  original  de- 
mand against  Kimber,  Eagsdale  &  Co. ;  that  they  had  no 
right  to  accept  anything  from  Kimber,  Eagsdale  &  Co.  in 
payment  of  the  demand  against  them,  but  money ;  that  they 
took  the  check  as  a  conditional  payment  of  the  demand  of 
Lewis  Coleman  &  Co.,  only,  the  condition  being  the  check 
should  be  paid  on  presentation;  that  upon  non-payment  of 
the  check,  Lewis  Coleman  &  Co.  had  the  right  to  repudiate 
payment  by  the  check,  and  resort  to  the  original  demand, 
which  was  done  by  beginning  the  attachment  suit,  and 
thereby  they  availed  themselves  of  the  breach  of  the  condi- 
tion upon  which  the  check  was  accepted  as  payment ;  that 
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plaintiffs'  positions  are  entirely  inconsistent,  and  that  in  the 
case  of  inconsistent  rights  and  remedies  there  may  be  resort 
to  the  one  or  the  other,  at  the  party's  election,  and  the  elec- 
tion of  one  precludes  resort  afterwards  to  the  other.  There 
is  much  of  seeming  force  in  defendant's  position,  but  still  we 
are  not  prepared  to  say  that  it  should  be  sustained.  Under 
the  rule  which  obtains  in  this  State  the  check  must  be  re- 
garded as  an  assignment,  to  its  amount,  of  the  deposit  of 
Kirnber,  Eagsdale  &  Co.  in  the  hands  of  the  bank.  Treating 
the  check,  although  dishonored,  as  an  assignment,  would 
seem  to  reconcile  all  the  inconsistency  of  position  which  there 
is  supposed  to  be  in  the  case.  As  an  assignment,  plaintiffs 
must  have  the  right  to  make  it  available  to  them  as  such,  so 
far  as  may  be.  The  subject  of  the  assignment  being  in  ques- 
tion, the  drawers  asserting  and  the  drawees  denying  there 
were  funds  on  deposit,  it  made  necessary  the  result  of  a  suit 
against  the  bank,  to  determine  whether  there  was  anything 
transferred  by  the  assignment,  or  not.  In  the  meantime,  it 
would  seem  proper  to  allow  the  remedy  to  be  pursued  against 
the  drawers  on  the  original  demand  against  them,  as  that 
otherwise  might  be  lost  in  case  the  assignment  should  turn 
out  to  be  ineffective.  Although  the  law  will  not  permit  a 
party  to  have  more  than  one  satisfaction  for  his  debt,  yet  in 
many  cases  it  permits  him  to  carry  on  several  remedies  at 
the  same  time. 

The  defendant  has  not  been  prejudiced  in  its  rights  by  the 
commencement  of  the  attachment  suit.  It  has  not  been  led 
to  occupy  a  position  which  it  would  not  have  taken  but  for 
the  commencement  of  such  suit.  We  perceive  no  element  of 
estoppel,  as  is  claimed,  in  the  bringing  of  that  suit. 

It  is  said  that  the  effect  here  is  to  make  the  check  a  security 
for  the  payment  of  the  original  demand,  which  would  be  in 
subversion  of  the  intention  of  the  parties ;  that  the  check 
was  designed  merely  as  a  means  of  obtaining  an  immediate 
payment  of  the  money  to  satisfy  the  original  demand,  and 
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that  it  was  not  in  the  thought  of  the  parties  to  give  a  security 
for  the  payment  of  the  demand,  and  that  the  check  failing  to 
accomplish  the  only  purpose  for  which  it  was  drawn,  was  of 
no  further  effect.  ,  Although  the  expectation  might  have  been 
that  by  the  check  the  money  would  be  obtained  with  which  to 
pay  the  original  demand  of  Lewis  Coleman  &  Co.,  and  there 
might  not  have  been  the  specific  intention  to  give  security 
for  the  payment  of  such  demand,  yet  the  check  which  was 
given  should  be  allowed  all  its  legal  effect,  and  such  must  be 
taken  to  have  been  the  intention  of  the  parties.  The  circum- 
stance of  the  check  being  made  payable  to  plaintiffs,  who 
were  attorneys  at  law,  and  but  mere  agents  for  the  collection 
of  the  demand  against  Kimber,  Kagsdale  &  Co.,  which  is 
dwelt  upon  as  in  favor  of  the  defence,  should  not,  in  our  view, 
make  the  case  to  differ,  in  a  legal  aspect,  from  what  it  would 
have  been  had  the  check  been  made  payable  to  Lewis  Cole- 
man &  Co.  themselves.  The  plaintiffs  are  trustees  of  the 
latter. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


•  Charles  Aulger 

v. 
Henry  Clay  et  al. 

Filed  at  Springfield  March  26,  1884. 

1.  Tender — must  be  kept  good,  in  order  to  stop  interest,  and  avoid 
costs.  A  tender  of  the  amount  due  from  the  purchaser  of  land  to  his  vendor, 
who  is  not  in  a  position  to  make  a  clear  title,  according  to  his  bond,  by  reason 
of  an  incumbrance  placed  by  him  on  the  premises  sold,  to  be  availing  to 
stop  the  accruing  of  interest  after  such  tender,  must  be  kept  good.  To,  have 
that  effect  the  tender  must  be  kept  in  money,  at  all  times  ready  to  be  paid, 
and  subject  to  the  order  of  the  creditor  at  any  time  when  he  shall  comply 
with  his  contract  so  as  to  be  authorized  to  receive  it. 
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2.  The  money  tendered  must  at  all  times  be  kept  in  readiness  for  the 
creditor,  and  not  be  used  by  the  debtor,  and  when  pleaded  at  law  it  must  be 
brought  into  court  for  the  creditor.  It  may  be  the  precise  pieces  of  money 
need  not  be  kept  separate,  but  the  amount  must  be  kept  at  all  times  subject 
to  be  received  by  the  creditor  when  he  calls  for  it.  It  is  in  this  way  only  that 
the  debtor  can  escape  the  payment  of  interest  and  costs. 

3.  Erkoe — by  whom  to  be  availed  of— on  decree  for  specific  perform- 
ance not  properly  apportioning  among  different  claimants.  On  bill  by  the 
widow  and  heirs  of  a  deceased  purchaser  of  land,  against  the  vendor,  to  en- 
force the  specific  performance  of  a  contract  for  the  sale  and  conveyance  by 
the  vendor  to  the  vendee,  the  court  decreed  that  the  title  in  fee  should  be 
conveyed  to  the  widow  and  the  heirs.  "While  this  was  held  error,  the  widow 
being  entitled  to  no  more  than  dower  and  a  homestead  interest  in  the  land,  it 
was  further  held,  that  it  was  one  that  the  vendor  could  not  take  advantage  of, 
he  having  no  interest  or  concern  in  the  adjustment  of  the  respective  rights  of 
the  widow  and  the  heirs. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Puterbaugh  &  Puterbaugh,  for  the  appellant : 

A  tender,  to  be  availing,  must  be  unconditional.  7  Wait's 
Actions  and  Defences,  588. 

To  avoid  the  payment  of  interest  after  a  tender,  the  money 
must  be  kept  ready  at  all  times  for  the  creditor.  Thayer 
v.  Meeker,  86  111.  474 ;  Butte? jield  v.  Kinzie,  1  Scam.  445 ; 
Walcott  v.  Van  Zantvoord,  17  Johns.  278;  Cadivell  v.  Cas- 
sidy,  8  Cow.  271 ;  Wood  v.  Merchants'  Savings,  Loan  and 
Trust  Co.  41  111.  267;  Crain  et  al.  v.  McGoon,  86  id.  431; 
Stow  v.  Russell,  36  id.  19;  Doyle  v.  Teas,  4  Scam.  202; 
DeWolfv.  Long,  2  Gilm.  679;  Wright  v.  McKeely,  11  111. 
241. 

A  tender  is  stricti  juris.  The  money  must  be  in  sight, 
capable  of  immediate  delivery.  The  tender  must  be  absolute. 
2  Greenleaf  on  Evidence,  sees.  601,  602,  605 ;  3  Starkie  on 
Evidence,  1067 ;  Wyncoop  v.  Cowing,  21  111.  570 ;  Buchanan 
v.  Harney,  12  id.  336. 
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Mr.  W.  L.  Peettyman,  for  the  appellees : 

The  tender  was  full  and  complete,  both  at  law  and  in 
equity.  2  Greenleaf  on  Evidence,  sees.  601,  602,  607 ;  Web- 
ster et  al.  v.  French  et  al.  11  111.  254. 

The  tender  being  made,  full  and  complete,  on  the  day  the 
debt  became  due,  and  at  the  place  of  payment,  interest  would 
cease  on  that  day,  and  would  be  barred  thereafter,  unless 
after  the  tender  the  creditor  made  a  legal  demand  upon  the 
debtor  for  the  money,  and  the  debtor  should  refuse  to  pay 
the  debt  due.  Such  was  the  common  law,  and  is  the  law  to 
this  day.  The  money  due  need  not  be  kept  intact,  but  if 
demand  is  actually  made,  must  be  paid.  2  Greenleaf  on 
Evidence,  608 ;  7  Wait's  Actions  and  Defences,  p.  594,  sec. 
15;  Crain  et  al.  v.  McGoon,  86  111.  431;  Town  v.  Trow,  24 
Pick.  169;  Carr  v.  Miner,  92  111.  605;  Allen  v.  Atkinson,  21 
Mich.  357;  Ventres  v.  Cobb  et  al.  105  111.  35 ;  Mathison  et  al. 
v.  Wilson,  87  id.  51;    8  Fisher's  Digest,  12,933. 

Tender  is  kept  good  by  offering  to  pay  money  in  bill. 
Board  of  Sujiervisors  v.  Heneberry,  41  111.  180. 

Offer  to  pay  money  is  the  same  as  payment.  Blunt  v. 
Tomlin  et  al.  27  111.  100. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  presents  the  single  question  whether  there  was 
such  a  tender  as  stopped  the  interest  on  the  note  given  for 
a  portion  of  the  purchase  money  for  the  land.  The  facts  are, 
that  on  the  14th  day  of  August,  1868,  one  Benjamin  Whisler, 
owning  the  land  in  controversy,  with  others,  borrowed  from 
the  iEtna  Life  Insurance  Company  $2500,  for  which  he  gave' 
his  note  and  a  deed  of  trust  on  one  hundred  and  ninety-three 
acres  of  the  land.  The  note  was  payable  January  1,  1873, 
with  ten  per  cent  interest,  payable  semi-annually.  Bourland 
was  the  trustee  to  whom  the  deed  of  trust  was  made.  On 
the  26th  day  of  December,  1872,  Whisler  sold  and  conveyed 
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this  property  to  N.  Watson,  subject  to  the  incumbrance  of 
the  deed  of  trust.  He,  on  the  1st  day  of  July,  1873,  in  like 
manner  sold  and  conveyed  the  premises  to  appellant,  and 
he,  on  the  1.1th  of  January,  1877,  sold  the  forty-acre  tract 
in  controversy  to  one  John  Clay,  now  deceased,  for  $1000. 
Clay  paid  $500  on  the  purchase,  and  gave  his  note  for  a  like 
sum,  payable  the  1st  of  January,  1878,  bearing  interest  at 
the  rate  of  ten  per  cent  per  annum,  from  date.  Aulger  gave 
him  a  bond  for  a  deed,  on  the  payment  of  the  note,  interest 
and  accruing  taxes.  Aulger  bound  himself  to  make  to  Clay 
"a  good  and  sufficient  warranty  deed  of  conveyance  for  said 
land  unto  the  said  Clay,  or  his  heirs  or  assigns."  Time  was 
declared  of  the  essence  of  the  contract.  On  the  31st  of  De- 
cember, 1877,  Aulger  and  wife  executed  a  warranty  deed  for 
the  land  in  controversy,  and  acknowledged  it  before  a  proper 
officer,  conveying  the  land  to  Clay.  The  insurance  company 
declined  to  release  this  forty  acres  unless  Aulger  would  pay 
to  it  the  $1000  for  which  it  had  been  sold  to  Clay,  as  a  pay- 
ment on  Whisler's  note.  Aulger,  for  the  purpose,  borrowed 
$500,  and  relied  on  Clay  for  payment  of  the  other  $500,  to 
pay  the  insurance  company  and  to  procure  its  release.  On 
the  evening  before  Clay's  note  matured,  it  was  agreed  that 
he  and  Aulger  should  the  next  day  go  to  Peoria,  make  the 
payment,  and  procure  the  release  and  close  the  matter.  On 
the  1st  of  January,  the  day  Clay's  note  fell  due,  he,  with  his 
sons  and  others,  went  to  Aulger's,  to  tender  $550,  and  to 
demand  the  deed.  They  met  Aulger  on  the  road.  It  is 
claimed  that  Clay  then  tendered  the  money.  Witnesses  tes- 
tify that  Aulger  promised  to  return  to  his  house,  where  Clay 
went,  and  remained  about  two  hours,  but  Aulger  failing  to 
return,  the  money  was  counted,  and  he  left.  Aulger  did  not 
return  home  until  in  the  evening.  On  his  return  he  sent  the 
deed,  by  one  Wilson,  to  be  tendered  to  Clay.  Wilson  went  to 
Clay's  house,  and  tendered  the  deed  and  demanded  the  money. 
Clay  refused  to  receive  it,  and  pay  the  money,  until  Aulger 
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should  procure  a  release  from  the  insurance  company.  He 
told  Wilson  that  when  Aulger  fixed  the  title  and  made  him  a 
proper  conveyance,  the  money  was  ready  for  him.  In  the 
following  February  or  March,  Clay  went  to  Aulger's,  and 
stopping  at  the  fence,  called  Aulger  out,  and  told  him  he  had 
the  money  in  his  pocket  to  pay  him  when  Aulger  should  make 
the  deed.  Aulger  went  into  his  house  to  get  the  deed.  Clay 
started  to  leave,  but  Aulger  called  to  him  to  stop,  and  when 
he  did  so,  Aulger  came  up  to  him  and  tendered  the  deed,  in 
the  presence  of  one  Stuhn.  Clay  said  he  did  not  have  the 
money  with  him,  but  it  was  at  his  house.  In  the  latter  part 
of  March,  1878,  Clay  deposited  $550  with  E.  L.  Price,  telling 
him  he  had  tendered  the  money  to  Aulger;  but  it  was  all 
withdrawn  by  Clay  during  the  year,  and  used  by  him.  Nor 
does  it  appear  he  notified  Aulger  that  he  had  made  the  de- 
posit of  the  money  claimed  to  have  been  tendered.  Clay  died 
the  30th  of  April,  1879,  leaving  a  widow  and  children,  who 
are  the  defendants  in  this  case.  "When  Clay  purchased  he 
took  possession,  and  he  and  his  family  have  remained  in 
possession  ever  since. 

The  bill,  as  first  filed,  was  to  enjoin  the  insurance  company 
from  selling  this  forty,  under  the  trust  deed,  until  it  had  ex- 
hausted its  remedy  against  the  other  lands  embraced  in  the 
trust  deed.  The  other  lands  were  sold,  and  satisfied  the  debt 
the  trust  deed  was  given  to  secure,  leaving  the  land  in  con- 
troversy free  from  the  lien.  Clay,  or  his  family  after  his 
death,  failed  to  pay  the  taxes  for  two  years.  The  bill  was 
amended,  and  a  specific  performance  of  the  contract  was 
sought,  and  on  these  facts  the  court  below,  on  a  hearing, 
granted  the  relief  asked,  and  decreed  that  Aulger  convey  the 
land  in  fee  to  the  widow  and  heirs,  requiring  them  to  pay  but 
the  $500,  with  interest  until  the  maturity  of  the  note,  and 
the  amount  Aulger  paid  to  redeem  the  land  from  sale  for 
taxes,  with  interest.    Aulger  appeals,  and  urges  a  reversal. 
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It  is  claimed  that  Clay  made  a  tender  when  the  note  ma- 
tured, and  was  thereby  released  from  paying  any  interest  on 
the  balance  of  the  purchase  money  after  the  tender  was  made. 
We  will  not  stop  to  discuss  the  question  whether  there  was  a 
sufficient  tender,  as,  if  there  was,  it  was  not  kept  good,  so  as 
to  stop  the  accruing  of  interest.  To  have  that  effect  the 
tender  must  be  kept  in  money,  at  all  times  ready  to  be  paid, 
and  subject  to  the  order  of  the  creditor  at  any  time  when  he 
shall  comply  with  his  contract,  so  as  to  be  authorized  to 
receive  it.  This  is  the  general  doctrine,  and  is  settled  in  this 
court.  (Thayer  v.  Meeker,  86  111.  470 ;  Cretin  v.  McGoon,  id. 
431;  Stow  v.  Russell,  36  id.  18;  Knox  v.  Light,  12  id.  86.) 
These  cases  distinctly  announce  the  rule  that  the  money  ten- 
dered must  at  all  times  be  kept  in  readiness  for  the  creditor, 
and  not  used  by  the  debtor,  and  when  pleaded  at  law,  it  must 
be  brought  into  court  for  the  creditor.  It  is  in  this  way,  only, 
that  the  debtor  can  escape  the  payment  of  interest  and  costs. 
We  have  only  to  turn  to  any  book  of  precedents  to  find  that 
a  plea  of  tender  must  aver  a  readiness,  at  all  times  after  it  is 
made,  to  pay  the  money,  and  he  must  bring  it  into  court. 
If  he  uses  the  money,  of  course  he  is  not  at  all  times  ready 
to  pay  it. 

In  the  case  of  Gyles  v.  Hall,  2  P.  Wms.  378,  where  a  tender 
was  relied  on  to  stop  interest,  it  was  said  by  the  Lord  Chan- 
cellor :  "But  in  this  case  it  ought  to  appear  that  the  mort- 
gagor, from  that  time,  always  kept  the  money  ready,  whereas, 
the  contrary  thereof  being  proved,  the  mortgagor  was  not 
ready  to  pay  it,  therefore  the  interest  must  run  on. "  This 
is  the  rule  both  at  law  and  in  equity,  and  it  is  supported  by 
the  principles  of  justice. 

Appellees  refer  to  several  cases  as  modifying  this  rule. 
The  case  of  Mathison  v.  Wilson,  87  111.  51,  holds  that  the 
offer  to  pay  the  purchase  money  by  the  vendee  is  sufficient 
to  prevent  a  forfeiture  of  his  contract  of  purchase,  and  to 
entitle  him  to  compel  a  specific  performance.     This  was  held 
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to  confer  the  right  to  enforce  the  contract.  To  do  so,  com- 
plainant was  compelled  to  show  he  was  ready,  willing,  and 
offered  to  perform,  or  show  an  equitable  excuse.  In  that 
case  no  question  of  the  stopping  of  interest  by  a  tender  was 
involved.  The  case  of  Carr  v.  Miner,  92  111.  604,  simply 
holds  if  a  tender  was  made,  the  refusal  of  the  debtor  after- 
wards to  pay  when  the  money  was  demanded,  proved  the 
tender  was  not  kept  good.  The  case  of-  Ventres  v.  Cobb,  105 
111.  33,  only  holds  that  complainant  was  ready  and  offered 
to  redeem  before  the  property  was  put  up  for  sale.  The 
question  involved  in  this  case  was  not  there  presented,  but  it 
was  held  to  preserve  the  right  of  the  person  making  the  ten- 
der to  have  the  sale  set  aside,  and  to  redeem  from  the  trust 
deed.  The  other  cases  referred  to  only  hold  that  the  benefit 
of  a  contract  is  not  lost  when  the  purchaser  offers  to  perform 
his  part  of  the  agreement,  nor  on  a  bill  for  specific  perform- 
ance is  it  necessary  that  a  party  making  a  tender  should  keep 
it  good,  and  bring  the  money  into  court,  before  he  can  have 
relief  in  equity ;  but  to  avoid  the  payment  of  interest  in  such 
a  case,  the  same  strict  rules  of  tender  would  be  applied,  on 
the  same  principles  and  for  the  same  reasons  as  at  law. 

Where  a  legal  and  proper  tender  of  personal  property  is 
made,  the  title  vests  in  the  person  to  whom  it  is  made,  and 
he  becomes  the  owner.  Although  the  identical  money  ten- 
dered does  not  vest  in  the  creditor,  it  so  far  becomes  his,  if 
the  tender  is  kept  good  and  is  brought  into  court,  that  he  can 
not  recover  any  interest,  costs  or  damages  if  the  tender  is 
for  the  proper  amount,  and  all  the  requirements  of  the  law 
were  observed  in  making  it, — hence  the  debtor,  by  using  the 
money,  virtually  withdraws  his  tender,  and  makes  it  his  own. 
It  may  be  that  the  precise  pieces  of  money  need  not  be  kept 
separate,  but  the  amount  must  be  kept  at  all  times  subject 
to  be  received  by  the  creditor  when  he  calls  for  it.  These 
rules  were  not  observed  in  this  case,  and  the  tender  was  not 
sufficient  to  arrest  the  accruing  of  interest.     The  court  below 
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therefore  erred  in  not  allowing  appellant  interest  on  this 
deferred  payment.  For  that  error  the  decree  of  the  court 
below  must  be  reversed. 

It  is  urged  that  the  court  below  erred  in  decreeing  the  title 
in  fee  should  be  conveyed  to  the  widow  and  heirs.  This  was 
no  doubt  error,  as  the  widow  could  have  no  more  than  dower 
and  a  homestead  interest  in  the  land.  But  of  this  error 
appellant  can  not  be  heard  to  complain.  He  should  convey 
the  land,  and  when  he  does  so  under  the  decree  of  the  court, 
he  has  no  concern  or  interest  in  the  question  as  to  who  gets 
the  title.  This  error  will  be  corrected  on  another  trial,  unless 
further  evidence  should  be  introduced  requiring  the  same 
decree  on  that  question. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Decree  reversed. 


Maggie  E.  Flagg 

v. 
Samuel  Walker. 

Filed  at  Springfield  March  26,  1884. 

1.  Appeal— as  to  amount  in  controversy— in  forcible  detainer.  A  writ 
of  error  lies  to  the  Appellate  Court  to  review  its  judgment  in  an  action  of 
forcible  detainer,  when  the  record  shows  that  the  rental  value  of  the  premises 
for  the  term  in  controversy  exceeds  $1000. 

2.  Kemovaij  op  causes— from  State  to  Federal  court — time  of  filing 
petition  therefor.  A  party  to  a  suit  in  the  State  court  desiring  to  remove  the 
same  to  the  Circuit  Court  of  the  United  States,  under  section  3  of  the  act  of 
Congress  of  1875,  must  present  his  petition  for  that  purpose  before  or  at  the 
term  at  which  the  cause  can  be  first  tried,  and  before  the  trial  thereof.  It  has 
been  held  this  means  the  term  at  which  the  issues  are  first  made  up,  the  party 
applying  not  having  been  guilty  of  negligence. 

3.  A  complaint  in  an  action  of  forcible  detainer  was  filed  during  the  April 
term,  and  on  the  fifth  day  of  the  term,  and  on  the  next  day  the  appearance  of 
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the  defendant  was  entered  by  counsel  and  the  service  of  process  waived. 
Nothing  more  was  done  at  that  term.  At  the  next  term  the  defendant,  before 
the  trial,  filed  a  petition  to  transfer  the  cause  to  the  Federal  court,  and  gave 
the  necessary  bond,  but  the  court  refused  to  transfer  the  cause:  Held,  that 
the  defendant  was  not  chargeable  with  negligence  in  not  pleading  to  the  com- 
plaint at  the  April  term,  there  being  no  agreement  to  try  the  cause  at  that 
term,  and  that  the  court  erred  in  refusing  to  grant  the  prayer  of  the  petition. 

4.  Practice — entry  of  appearance — in  action  commenced  during  the 
term.  Where  an  action  is  commenced  during  the  term  of  court  in  which  it 
is  brought,  the  defendant,  to  avoid  the  expense  of  issuing  and  serving  process 
for  the  next  succeeding  term,  may  enter  his  appearance  without  subjecting 
himself  to  a  compulsory  trial  at  the  term  such  entry  is  made. 

5.  Same — standing  rule  to  plead  by  a  certain  day — as  to  suit  brought 
after  that  day.  A  standing  rule  of  a  circuit  court  requiring  parties  to  com- 
mon law  actions  to  plead  by  "Friday  of  the  first  week,"  can  have  no  applica- 
tion to  an  action  of  forcible  detainer  in  which  the  defendant  is  not  in  court 
until  after  that  day. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county;  the  Hon.  Owen  T.  Keeves,  Judge,  pre- 
siding. 

This  was  an  action  of  forcible  detainer,  brought  in  the  cir- 
cuit court  of  McLean  county,  by  Samuel  Walker,  against 
Maggie  K.  Flagg,  to  recover  possession  of  the  premises  de- 
scribed in  the  complaint  as  the  "Empire  Machine  Works." 
At  the  September  term,  1882,  a  trial  of  the  cause,  on  a  plea 
of  "not  guilty, "  was  had  before  the  court,  without  the  inter- 
vention of  a  jury,  which  resulted  in  rinding  the  issues  for 
plaintiff,  and  judgment  that  he  recover  possession  of  the 
premises.  That  judgment  was  afterwards  affirmed  in  the 
Appellate  Court  for  the  Third  District,  and  defendant  brings 
the  case  to  this  court  on  error. 

Mr.  T.  F.  Tipton,  and  Mr.  H.  Y.  Tipton,  for  the  plaintiff 
in  error. 

Messrs.  Stevenson  &  Ewing,  for  the  defendant  in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

A  motion  was  made  to  dismiss  the  writ  of  error  in  this  case 
for  want  of  jurisdiction.  The  grounds  of  the  motion  are,  that 
the  sum  of  $1000  is  not  involved  in  the  litigation.  There  is 
no  pretense  there  is  any  other  question  involved  that  would 
give  this  court  jurisdiction.  The  rental  value  of  the  premises 
for  the  term  in  controversy  seems,  from  the  record,  to  be 
more  than  $1000,  and,  on  the  principle  of  the  recent  case  of 
Jordan  v.  Davis,  108  111.  336,  a  majority  of  the  court  are  of 
opinion  the  writ  of  error  will  lie.  The  motion  to  dismiss 
must  therefore  be  overruled. 

At  the  September  term,  1882,  defendant  filed  her  petition 
and  bond,  conforming  to  the  act  of  Congress  in  that  respect, 
asking  to  have  the  cause  transferred  to  the  circuit  court  of 
the  United  States  for  the  Southern  District  of  Illinois,  she 
being  a  citizen  of  the  State  of  Illinois,  and  plaintiff  being  a 
citizen  of  the  State  of  Massachusetts.  No  objection  is  taken 
to  the  form  of  the  petition,  nor  to  the  sufficiency  of  the  bond. 
The  only  objection  insisted  upon  is,  the  application  was  not 
made  in  apt  time, — that  is,  it  should  have  been  made  at  a 
former  term  of  the  court.  The  practice  in  such  cases  would 
seem  to  be  so  definitely  provided  for  in  the  act  of  Congress 
on  this  subject  as  to  require  no  construction.  Section  3,  of 
the  act  of  1875,  declares  a  party  seeking  a  removal  of  a  cause 
from  the  State  to  a  Federal  court  must  present  his  petition 
in  the  suit  in  the  State  court  before  or  at  the  term  at  which 
.such  cause  could  be  first  tried,  and  before  the  trial  thereof. 
It  has  been  held  the  term  at  which  a  cause  could  be  first 
heard,  within  the  meaning  of  this  act,  is  the  term  at  which 
the  issues  are  first  made  up,  the  party  applying  for  the  re- 
moval not  having  been  guilty  of  negligence.  Scott  v.  C.  and 
S.  R.  R.  Co.  6  Biss.  529 ;  New  York  Warehouse  and  Security 
Co,  v.  Loomis,  122  Mass.  431. 
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The  facts  of  the  case  being  considered  bring  it  clearly  within 
the  provision  of  the  act  of  Congress  in  relation  to  the  removal 
of  causes  from  the  State  to  the  Federal  court.  It  appears 
the  complaint  was  filed  in  term  time  of  the  April  term  of 
court,  1882.  That  was  the  commencement  of  {he  suit.  The 
record  shows  the  regular  April  term,  1882,  of  the  McLean 
county  circuit  court,  commenced  on  the  4th  Monday  of  April, 
that  being  the  24th  day  of  the  month,  which  is  the  time  fixed 
by  public  law  for  it  to  convene.  It  is  seen  the  complaint  was 
filed  on  the  28th  day  of  the  month,  and  on  the  next  day,  the 
29th  day  of  the  month,  being  the  sixth  day  of  the  April  term, 
1882,  the  appearance  of  defendant  was  entered  by  counsel, 
and  the  service  of  process  waived.  That  is  all  the  record 
discloses  was  done  at  that  term  of  court.  What  private 
agreement  counsel  may  have  had  can  not  be  considered,  as 
it  does  not  appear  in  the  record.  It  is  certain  the  cause  was 
not  brought  to  issue  at  the  April  term,  1882.  The  statute 
seems  to  require  only  a  general  denial,  as,  "not  guilty,"  to 
put  the  case  at  issue.  That  was  not  pleaded  at  that  term  of 
court,  and  it  can  not  be  said  the  case  was  at  issue  for  trial. 
But  was  defendant  guilty  of  laches  in  not  pleading  at  that 
term  of  court  ?  Under  the  facts  as  they  appear  of  record  it 
would  seem  she  was  not.  It  was  not  agreed  the  cause  should 
be  tried  at  that  term  of  court.  Counsel  agreed,  in  writing, 
to  enter  the  appearance  of  defendant,  and  waive  the  issuing 
and  service  of  summons  ;  that  the  entry  of  appearance  should 
have  the  same  effect  as  if  summons  had  been  issued  and 
served  more  than  ten  days  prior  to  that  term  of  court,  and 
the  case  to  be  docketed,  and  take  its  place  at  the  foot  of  the 
common  law  appearance  docket  for  that  term.  All  the  record 
shows  that  was  done  is,  the  appearance  of  defendant  was 
entered  by  counsel,  and  the  issuing  and  service  of  process 
waived.  Nothing  more  appears  to  have  been  done.  But  if 
the  entry  of  the  appearance  of  defendant  had  contained  every- 
32—109  III. 
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thing  embraced  in  the  writing  signed  by  counsel,  it  will  be 
perceived  it  contains  no  agreement  to  try  the  cause,  or  even 
to  make  up  the  issues  at  that  term  of  court.  The  case  having 
been  commenced  in  term  time,  defendant  could  not  have  been 
compelled  to  submit  to  a  trial  of  the  cause  at  that  term, 
although  she  was  willing  to  and  did  enter  her  appearance. 
That  might  have  been  done  to  avoid  the  expense  of  issuing 
and  serving  process  for  the  next  succeeding  term  of  court, — 
a  thing  she  might  do  without  subjecting  herself  to  a  compul- 
sory trial  at  that  term  of  court. 

It  is  not  perceived  how  the  standing  rule  of  court  that  re- 
quires parties  to  common  law  actions  to  plead  by  ""Friday  of 
the  first  week,"  can  have  any  application  to  this  case.  De- 
fendant was  not  in  court  until  Saturday  of  the  first  week  of 
the  term,  and  she  was  certainly  in  no  default  in  not  observ- 
ing a  rule  that  had  expired  before  she  was  in  court.  No  rule 
was  laid  upon  her  at  that  term  to  plead  to  the  action  against 
her,  and  no  laches  can  be  imputed  to  her  for  not  pleading, 
when  she  was  not  required  to  do  so  by  any  general  or  special 
rule  of  court.  It  is  plain  the  September  term,  1882,  was  the 
first  term  of  court  at  which  the  issues  in  the  cause  were  made 
up,  and  it  was  the  first  term  of  court  at  which  the  cause,  in 
the  language  of  the  act  of  Congress,  "could  be  first  tried," 
and  as  the  application  to  remove  the  cause  to  the  Federal 
court  was  made  at  that  term  of  court,  "and  before  the  trial, " 
it  was  in  apt  time,  and  the  circuit  court  should  have  allowed 
the  motion. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 

the  cause  remanded  for  further  proceedings  conforming  to 

this  opinion. 

Judgment  reversed. 

Walker  and  Craig,  JJ. :  We  do  not  concur  in  either  the 
reasoning  or  conclusion  in  this  case. 
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Manzo  Moore  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  26,  1884. 

1.  Intoxicating  liquors — permit  to  druggists— what  so  regarded. 
Where  a  village  ordinance  prohibits  the  sale  or  giving  away  of  intoxicating 
liquors  within  the  limits  of  the  village,  concluding  with  a  proviso  that  drug- 
gists may  sell  such  liquors  for  purely  medicinal,  chemical  and  sacramental 
purposes,  and  fails  to  provide  for  the  issue  of  any  written  permit,  this  will, 
within  the  meaning  of  the  statute,  be  of  itself  a  permit  to  all  druggists  in  the 
village  to  sell  such  liquors  for  the  purposes  named. 

2.  Same — bond  not  required — under  such  permit.  A  druggist  having  a 
permit  to  sell  intoxicating  liquors  for  medicinal,  chemical  and  sacramental 
purposes,  from  city  or  village  authorities,  is  not  required  to  give  the  bond  of 
$3000  required  by  section  5  of  the  Dram-shop  act,  of  persons  taking  out 
licenses  to  retail  such  liquors,  and  he  may  sell  such  liquors  for  the  purposes 
above  stated  without  giving  such  bond. 

3.  Same— former  decision.  The  questions  involved  in  this  case  did  not 
arise  in  Wright  v.  The  People,  101  111.  136,  and  any  general  expressions  to 
be  found  in  the  reasoning  in  that  case,  which  may  seem  not  to  be  in  entire 
harmony  with  the  conclusion  here  reached,  must  be  limited  in  their  effect  by 
the  case  then  before  the  court. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  J.  W.  Wilkin,  Judge, 
presiding. 

Mr.  W.  E.  Lawrence,  for  the  plaintiff  in  error. 

Mr.  C.  M.  Swallow,  State's  Attorney,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Charles  Lynch  and  Manzo  Moore,  the  plaintiffs  in  error, 
were  indicted,  in  the  Vermilion  county  circuit  court,  at  its 
October  term,  1882,  for  unlawfully  selling  intoxicating  liquors 
without  a  license.     The  cause,  by  consent  of  parties,  was 
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submitted  to  the  court  without  a  jury,  upon  an  agreed  state 
of  facts.  The  court,  on  consideration  of  the  case  as  sub- 
mitted, found  the  defendants  guilty  on  fifteen  counts  of  the 
indictment,  and  fined  them,  severally,  $20  on  each  count. 
This  conviction  having  been  affirmed  by  the  Appellate  Court 
for  the  Third  District,  the  defendants  bring  the  case  here  for 
review. 

It  appears  from  the  stipulation  on  which  the  case  was 
tried,  that  the  defendants,  for  eighteen  months  prior  to  the 
finding  of  the  indictment,  were  doing  business  together,  as 
druggists,  in  the  village  of  Eidge  Farm,  in  said  county,  dur- 
ing which  time  the  sales  of  intoxicating  liquors  complained 
of  were  made,  in  due  course  of  business.'  There  is  no  contro- 
versy as  to  the  fact  of  the  sales,  but  they  are  sought,  to  be 
justified  on  the  alleged  ground  that  in  making  them  they 
were  acting  under  a  druggist's  permit,  granted  to  them  by  the 
village  authorities.  To  this  it  is  replied  by  the  State,  first, 
that  within  the  meaning  of  the  law  no  such  druggist's  per- 
mit was  ever  granted  to  them  by  the  village  authorities ;  and 
second,  conceding  such  a  permit  was  granted,  it  was  inoper- 
ative and  void,  because  of  the  defendants'  failure  to  give  bond, 
as  required  by  the  fifth  section  of  the  Dram-shop  act. 

The  first  section  of  the  ordinance  relied  on  by  the  defend- 
ants as  showing  a  permit,  after  prohibiting  the  sale  and 
giving  away  of  intoxicating  liquors  altogether,  within  the 
limits  of  the  village,  and  providing  a  penalty  for  its  violation, 
concludes  with  the  following  proviso,  viz :  "Provided,  drug- 
gists may  sell  such  liquors  for  purely  medicinal,  chemical 
and  sacramental  purposes."  The  second  section  then  makes 
it  the  duty  of  druggists  to  report,  under  oath,  all  sales,  to  the 
village  board  of  trustees,  and  prescribes  a  penalty  for  any 
violation  of  the  provisions  of  that  section.  No  ivritten  per- 
mit was  ever  issued  by  the  board  to  the  defendants,  nor, 
indeed,  does  the  ordinance  contemplate  such  a  permit,  though 
the  stipulation  shows  the  defendants  made  regular  reports  to 
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the  village  authorities  of  all  sales  made  by  them,  as  required 
by  the  ordinance. 

It  must  be  conceded  that  the  ordinance  in  question,  by  its 
express  terms,  authorizes  all  druggists  within  the  corporate 
limits  of  the  village  to  sell  intoxicating  liquors  for  the  pur- 
poses above  specified,  on  the  conditions  named  in  the  ordi- 
nance, and  this  we  think  was,  within*  the  meaning  of  the 
statute,  a  "permit"  on  the  part  of  the  village  authorities  to 
the  defendants  to  sell  for  those  purposes.  It  remains  to 
inquire  whether  sales  of  intoxicating  liquors  under  such  a 
permit,  when  bona  fide  for  the  purposes^specified  in  the  above 
ordinance,  as  appears  to  have  been  the  case  here,  are  subject 
to  the  provisions  of  the  fifth  section  of  the  Dram-shop  act. 
That  section  is  as  follows :  "No  person  shall  be  licensed  to 
keep  a  dram-shop,  or  to  sell  intoxicating  liquors,  by  any 
county  board,  or  the  authorities  of  any  city,  town  or  village, 
unless  he  shall  first  give  bond  in  the  penal  sum  of  $3000, 
payable  to  the  People  of  the  State  of  Illinois,  with  at  least 
two  good  and  sufficient  sureties,  freeholders  of  the  county  in 
which  the  license  is  to  be  granted,  to  be  approved  by  the 
officer  who  may  be  authorized  to  issue  the  license,  conditioned 
that  he  will  pay  to  all  persons  all  damages  that  they  may 
sustain,  either  in  person  or  property,  ov  means  of  support,  by 
reason  of  the  person  so  obtaining  a  license  selling  or  giving 
away  intoxicating  liquors,"  etc.  Eev.  Stat.  1874,  p.  439, 
sec.  5. 

If  this  was  the  only  provision  of  the  statute  bearing  on  the 
question,  it  might  well  be  concluded  the  municipal  author- 
ities of  counties,  cities,  towns  and  villages  have  no  power  to 
authorize  the  retailing  of  intoxicating  liquors  for  any  pur- 
pose, unless  the  party  acting  under  their  authority  has  com- 
plied with  the  provisions  of  this  section  by  entering* into  bond, 
with  approved  security,  as  therein  directed.  But  this  is  not 
the  only  provision  bearing  on  the  question.  The  46th  sub- 
section of  section  62,  of  the  Eevised  Statutes  of  1874,  after 
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declaring  incorporated  towns,  cities  and  villages  shall  have 
power  "to  license,  regulate  and  prohibit  the  selling  or  giving 
away  of  any  intoxicating,  malt,  vinous,  mixed  or  fermented 
liquor,"  then  adds,  by  way  of  proviso,  "that  the  city  council 
in  cities,  or  president  and  board  of  trustees  in  villages,  may 
grant  permits  to  druggists  for  the  sale  of  liquors  for  me- 
dicinal, mechanical,  sacramental  and  chemical  purposes  only, 
subject  to  forfeiture,  and  under  such  restrictions  and  regu- 
lations as  may  be  provided  by  ordinance. "  This  language  is 
supplemented  with  the  following  additional  proviso:  "Pro- 
vided, further,  that  in  granting  licenses  such  corporate  author- 
ities shall  comply  with  whatever  general  law  of  the  State  may 
be  in  force  relative  to  the  granting  of  licenses."  Now,  if  the 
legislature  had  added  the  words,  "or  permits,"  after  the  word 
"licenses, "  in  the  concluding  part  of  this  last  proviso,  there 
would  be  no  room  to  doubt  it  was  the  intention  of  the  act 
that  the  keepers  of  dram-shops,  and  druggists,  should  be 
placed  upon  the  same  footing  with  respect  to  the  observance 
of  the  provisions  of  the  general  law  relating  to  the  sale  of 
intoxicating  liquors,  and  hence  the  defendants  in  this  case 
would  have  been  bound  to  give  bond,  as  required  by  the 
fifth  section  of  the  Dram-shop  act.  But  such  is  not  the 
case,  and  the  question  is,  shall  we,  by  mere  judicial  construc- 
tion, add  these  words,  in  order  to  sustain  the  conviction,  which 
the  legislature  has  seen  proper  to  omit.  It  is  not  pretended 
we  have  power  to  do  this,  but  the  contention  is,  that  the 
word  "licenses, "  in  this  last  proviso,  is  used  in  its  popular  or 
extended  sense,  and  that  it  therefore  includes  the  word  "per- 
mits," as  used  in  the  preceding  proviso.  We  do  not  think  a 
fair  construction  of  this  sub-section,  taking  it  altogether, 
sustains  the  view  suggested.  If  the  legislature  had  intended 
druggists  should  be  placed  upon  the  same  footing  with  other 
persons  engaged  in  the  retail  of  intoxicating  liquors,  there 
would  not  have  been  the  slightest  occasion,  as  seems  to  us, 
to  have  made  any  special  reference  to  druggists  at  all.     To 
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adopt  the  construction  contended  for,  would  give  no  effect  or 
operation  whatever  to  the  first  proviso  in  said  sub-section. 
Again,  it  will  not  do  to  hold  that  the  word  "license, "  as  used 
in  the  first  part  of  the  section,  is  not  synonymous  with  the 
word  "permits, "  in  the  first  proviso,  and  then,  for  the  pur- 
pose of  bringing  the  case  within  the  provisions  of  the  Dram- 
shop act,  enlarge  its  meaning  so  as  to  include  druggists' 
permits.  On  the  contrary,  we  are  of  opinion  that  the  word 
"license,"  or  "licenses,"  is  used  in  the  same  sense  wherever 
it  occurs  in  this  section,  and  that  it  is  used  in  a  different 
sense,  and  for  a  different  purpose,  from  the  word  "permits," 
and  it  therefore  follows  druggists  having  "permits"  do  not 
fall  within  the  provisions  of  the  fifth  section  of  the  Dram- 
shop act,  and  consequently  the  conviction  was  improper. 

Defendants  in  error  rely  upon  Wright  v.  The  People,  10i 
111.  126,  as  sustaining  the  contrary  view.  It  is  sufficient  to 
say  the  question  involved  in  this  case  did  not  arise  in  that, 
and  consequently  could  not  have  been  decided  by  it.  It  may 
be  admitted,  general  expressions  in  the  reasoning  of  that  case 
are  to  be  found  which  are  not  in  entire  harmony  with  the 
conclusion  here  reached,  but  the  expressions  made  in  that 
case  in  arguendo,  like  all  other  similar  expressions,  must  be 
limited  by  the  facts  of  the  case  then  before  the  court,  and  it 
is  hardly  necessary  to  observe  it  is  not  within  the  power  of 
this  or  any  other  court  to  make  a  binding  adjudication  upon 
a  question  which  is  not  presented  by  the  facts  of  the  case 
then  in  hand. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded,  with  directions  to  that  court  to  reverse  the 
judgment  of  the  circuit  court,  and  remand  the  cause  for  fur- 
ther proceedings  in  conformity  with  this  opinion. 

Judgment  reversed. 

Mr.  Justice  Walker:  I  dissent  to  the  decision  in  this 
case. 
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M.  M.  Blake 

v . 
The  People,  for  use  of  A.  Caldwell. 

Filed  at  Springfield  March  26,  1884. 

1.  Statute — as  embracing  more  than  one  subject — liberal  construction. 
The  prohibition  in  section  13,  article  4,  of  the  constitution  of  1870,  that  no 
act  thereafter  passed  shall  embrace  more  than  one  subject,  is  the  same  as 
that  in  the  constitution  of  1848  in  respect  to  private  or  local  legislation,  and 
it  has  uniformly  been  construed  liberally  in  favor  of  the  validity  of  enact- 
ments. The  fact  that  many  things  of  a  diverse  nature  are  authorized  or 
required  to  be  done,  is  unimportant,  provided  the  doing  of  them  may  fairly 
be  regarded  as  in  furtherance  of  the  general  subject  of  the  enactment. 

2.  CtJKATiVE  legislation — how  far  allowable.  If  an  act  omitted  to 
be  done,  creating  a  defect  in  a  proceeding,  be  such  that  the  legislature  might 
have  dispensed  with  its  performance  by  a  prior  statute,  then  a  subsequent 
statute  dispensing  with  it  retrospectively  must  be  held  valid,  especially  when 
the  proceeding  is  not  complete  before  the  defect  is  so  cured. 

3.  Deainage  law — validity  of  act  of  1879,  as  embracing  but  one  sub- 
ject. The  act  entitled  "An  act  to  provide  for  the  construction,  reparation 
and  protection  of  drains,  ditches  and  levees  across  lands  of  others,  for  agri- 
cultural, sanitary  and  mining  purposes,  and  to  provide  for  the  organization 
of  drainage  districts,"  approved  and  in  force  May  29,  1879,  is  not  liable  to 
the  constitutional  objection  that  it  embraces  more  than  one  subject.  The 
subject  of  the  enactment  was  the  protection  of  land  against  surplus  water,— 
or,  in  other  words,  directing  the  flow  of  water  for  the  protection  of  lands;  and 
this  is  equally  accomplished  by  drains  and  ditches,  or  by  levees.  The  fact 
that  the  title  to  the  act  unnecessarily  specifies  the  motives  or  purposes  in  aid 
of  which  it  is  enacted,  and  to  some  extent  the  means  by  which  the  flow  of 
water  is  to  be  directed,  is  not  objectionable.  At  most  it  is  but  unnecessary 
particularity. 

4.  Same — of  the  amendatory  act  of  1883,  in  the  same  regard.  The  act 
of  May  24,  1883,  being  an  act  to  amend  the  Drainage  law  of  1879,  is  not 
subject  to  the  objection  that  it  contains  more  than  one  subject.  Its  object 
is  the  same  as  that  of  the  act  of  1879, — the  protection  of  lands  against  sur- 
plus water, — and  but  supplements  omitted  details  essential  to  the  efficacy  of 
that  act. 

5.  Samb— power  under  constitution — as  to  the  mode  of  creating  drain- 
age districts — and  the  agencies  to  be  employed  and  conditions  prescribed 
in  respect  thereto.  The  words  in  the  amendment  to  section  31,  article  4,  of 
the  constitution,  "provide  for  the  organization  of  drainage  districts,"  etc., 
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are  to  be  referred  to  the  General  Assembly,  and  not  to  the  owners  of  lands, — 
in  other  words,  the  General  Assembly  may  "provide  for  the  organization  of 
drainage  districts,  and  vest  the  corporate  authorities  thereof  with  power," 
etc. ;  and  there  is  not  any  limitation  or  restriction  upon  the  legislature  as  to 
the  agencies  to  be  used  in  the  creation  of  such  corporations,  and  it  may  make 
the  finding  of  certain  facts  by  the  county  court  authorize  the  formation  of 
such  a  district  and  corporation. 

6.  A  statute  requiring  a  petition  for  the  formation  of  a  drainage  district 
to  be  presented  to  the  county  court,  on  notice,  and  the  finding  of  ^certain  pre- 
requisite facts  necessary  to  its  creation  as  a  corporation,  is  not  invalid.  It  is 
the  statute  itself  which  brings  into  being  such  corporation,  and  not  the  court. 
In  such  case  the  statute  becomes  operative  when  the  prescribed  facts  are 
found,  and  the  finding  is  entered  of  record. 

7.  Same — of  facts  preliminary  to  organisation— finding  conclusive  in 
collateral  proceeding — remedy  to  question  authority  of  commissioners. 
"Where  the  county  court  has  found,  by  its  judgment  entered  of  record,  that 
the  requisite  petitions  had  been  presented  to  it  for  the  formation  of  a  drain- 
age district,  upon  proper  notice,  and  shows  the  appointment  of  commission- 
ers, under  section  5  of  the  Drainage  act,  after-  the  finding  of  the  necessary 
facts,  and  the  confirmation  of  the  report  of  the  commissioners  after  due 
notice  of  the  time  of  hearing  the  same,  such  commissioners,  even  though 
proper  notices  were  not  given,  will  become  a  corporation  de  facto,  and  its 
existence  can  not  be  questioned  collaterally,  as  in  an  attempt  to  defeat  an 
application  for  judgment  upon  unpaid  special  assessments  made  by  the  cor- 
porate authorities;  and  their  authority  to  act  can  only  be  questioned  by  quo 
warranto. 

8.  Same — special  assessments — of  the  notice  of  time  and  place  to  hear 
objections.  Under  section  19  of  the  Drainage  act,  the  jury,  after  the  com- 
pletion of  their  assessment,  shall  fix  a  time  and  place  when  and  where  they 
will  meet  for  the  correction  of  the  assessment,  and  they  or  the  commission- 
ers are  required  to  give  at  least  ten  days'  notice  of  such  time,  and  place,  and 
the  object  of  such  meeting,  by  posting  and  publishing  notices,  as  required  in 
section  3  of  the  same  act,  prior  to  the  time  so  fixed;  and  section  3  requires 
the  posting  of  notices  in  at  least  five  of  the  most  public  places  in  the  district, 
and  the  publishing  a  copy  thereof  in  some  newspaper  or  newspapers  published 
in  each  county  from  which  any  part  of  the  district  has  been  formed.  The 
time  of  the  notice  to  be  given  being  fixed  by  section  19,  must  control. 

9.  Same— waiter  of  objections  to  assessment,  if  not  made  before  con- 
firmation. All  objections  which  might  have  been  made  at  the  time  of  the 
confirmation  of  the  assessment  roll,  and  which  were  not  then  urged,  are 
waived,  and  can  not  be  urged  for  the  first  time  on  application  for  an  order 
for  the  sale  of  lands  for  a  delinquent  assessment.  In  this  respect  there  is 
no  difference  between  cases  of  special  assessments  for  the  opening,  repair- 
ing, etc.,  of  streets,  and  assessments  under  the  drainage  acts. 
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10.  Same — power  as  to  works  constructed  under  prior  invalid  act.  The 
fact  that  the  act  of  April  24,  1871,  was  held  unconstitutional,  in  part,  as  to  the 
power  to  construct  levees,  does  not  render  a  levee  constructed  by  them  under 
that  act,  one  not  constructed  under  any  law  of  this  State.  The  objection,  if 
valid,  should  have  been  made  before  the  confirmation  of  the  assessment  roll. 
But  because  the  act  of  1871  was  repugnant  in  some  of  its  provisions  to  the 
constitution,  before  its  amendment  in  1878,  as  in  favor  of  particular  rights,  it 
does  not  follow  it  was  no  law  for  any  purpose.  That  act  was  valid  as  to  all 
persons  except  those  not  assenting  to  the  formation  of  the  district,  and  those 
against  whose  property  it  was  proposed  to  assess  the  costs. 

11.  The  amendment  to  section  31,  article  4,  of  the  constitution,  adopted 
in  1878,  giving  power  to  provide  for  the  organization  of  drainage  districts, 
and  to  vest  the  corporate  authorities  thereof  with  power,  not  only  to  con- 
struct levees,  but  also  to  keep  in  repair  all  levees  before  constructed  under 
the  laws  of  the  State,  by  special  assessments,  etc.,  refers  to  and  embraces 
levees  constructed  under  the  act  of  1871,  as  none  others  could  have  been 
intended. 

12.  Same — transfer  of  assessment  on  tax-books — where  to  be  placed.  It 
is  no  objection  to  the  collection  of  an  assessment  under  the  Drainage  act  of 
1879,  made  for  keeping  a  levee  in  repair,  that  the  county  collector,  on  the 
return  of  the  list  to  him,  shall  transfer  the  amount  of  such  assessment  to  a 
separate  column  in  his  tax-books.  The  statute  does  not  so  require,  but  it  is 
simply  that  it  shall  be  transferred  to  a  proper  column  opposite  the  land  upon 
which  it  has  been  made. 

13.  Taxes — what  is  included  in  the  term.  The  word  "tax,"  or  "taxes," 
in  the  Revenue  law,  is  defined  by  that  law  to  mean  any  tax,  special  assess- 
ment, or  costs,  interest  or  penalty. 

Appeal  from  the  County  Court  of  Pike  county ;  the  Hon. 
Edward  Doocey,  Judge,  presiding. 

Mr.  Wm.  A.  Grimshaw,  and  Messrs.  Orr  &  Crawford,  for 
the  appellant: 

As  to  when  retrospective  legislation  is  operative  and  bind- 
ing, counsel  cited  Town  of  Fox  v.  Town  of  Kendall,  97  111. 
72  ;  7  Wait's  Actions  and  Defences,  566,  569  ;  Gillinwater  v. 
Mississippi  R.  R.  Co.  13  id.  1 ;  Leak  v.  Richman  County,  64 
N.  C.  132;  The  People  ex  rel.  v.  Peacock,  98  111.  172;  United- 
States  Mortgage  Co.  v.  Gross  et  al.  93  id.  484;  The  People 
ex  rel.  v.  McCrea,  95  id.  109. 
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Ex  post  facto  laws  are  not  favored.  Garrett  v.  Higgins, 
1  Scam.  335;  Bruce  v.  Schuyler,  4  Gilm.  221;  Parmalee  v. 
Lawrence,  44  111.  405 ;  Hunter  v.  Hatch,  45  id.  175 ;  Billings 
v.  Riggs,  56  id.  483 ;  Hosmer  v.  The  People,  96  id.  58. 

The  Drainage  act  of  1879  embraces  more  than  one  subject. 
Drains  and  ditches  constitute  a  different  subject  from  that  of 
a  levee.  Updike  v.  Wright,  81  111.  49;  Const,  of  1870,  art. 
4,  sec.  13. 

Messrs.  Matthews,  Wike  &  Higbee,  for  the  appellees, 
among  numerous  other  questions  discussed  the  following : 

The  Drainage  act  is  valid,  under  the  constitutional  amend- 
ment of  1878  to  section  31,  article  4.  Moore  v.  People,  106 
111.  382.  Curative  legislation  is  allowable.  Mitchell  v.  Deeds, 
49  id.  416;  Cooley's  Const.  Lim.  sec.  374;  Cowgill  v.  Long, 
15  111.  202.  Eetrospective  laws.  Satterlee  v.  Matthewson,  2 
Pet.  380  ;  Watson  v.  Mercer,  8  id.  88.  Confirmation  of  assess- 
ment as  res  judicata.  Andrews  v.  People  ex  rel.  84  111.  28; 
People  ex  rel.  v.  Brislin,  80  id.  423 ;  Lehmer  v.  People  ex  rel. 
id.  601. 

"Tax"  and  "assessment,"  as  used  in  the  statute,  are  syn- 
onymous. Webster  v.  People,  98  111.  343 ;  People  v.  Springer, 
106  id.  544;  Eevenue  act,  sec.  292. 

Messrs.  Iewin  &  Dobbins,  also,  for  the  appellees : 

That  the  confirmation  of  the  assessment  is  conclusive,  see 

Schertz  v.  The  People,  105  111.  32 ;    The  People  v.  Brislin,  80 

id.  423. 
,  Eequiring  the  county  court  to  find  certain  facts  preliminary 

to  the  formation  of  a  drainage  district,  does  not  render  the 

act  unconstitutional.      The  People  v.  Morgan,  90  111.  558. 
The  notice  given  under  section  3  of  the  act  was  sufficient. 

Madden  v.  Cooper,  47  111.  359;   Garrett  v.  Moss,  20  id.  553; 

Ricketts  v.  Village  of  Hyde  Park,  85  id.  110  ;  Pearson  v.  Brad- 

ley,  48  id.  250;  Gilmore  v.  Sapp,  100  id.  301. 


508  Blake  v.  The  People,  use,  etc.  [March 

Opinion  of  the  Court. 

In  all  cases  where  service  is  to  be  made  by  publication,  if 
the  record  recites  that  due  notice  has  been  given,  the  finding 
is  conclusive.  Donlin  v.  Hettinger,  57  111.  348 ;  Osgood  v. 
Blackmore,  59  id.  261 ;  Bennett  v.  Wolf,  70  id.  76. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  appeal  brings  before  us  for  review  the  record  of  a 
judgment  of  the  county  court  of  Pike  county,  in  favor  of  the 
collector  of  that  county,  against  a  certain  tract  of  land  of 
the  appellant,  for  the  amount  of  a  special  assessment  of 
the  "Sny  Island  Levee  Drainage  District."  That  district  is 
claimed  to  be  incorporated  under  and  by  virtue  of  the  pro- 
visions of  an  act  of  the  General  Assembly,  entitled  "An  act 
to  provide  for  the  construction,  reparation  and  protection  of 
drains,  ditches  and  levees  across  the  lands  of  others,  for  agri- 
cultural, sanitary  and  mining  purposes,  and  to  provide  for 
the  organization  of  drainage  districts, "  approved  and  in  force 
May  29,  1879.  The  act  provides  for  the  formation  of  drain- 
age districts,  and  invests  the  districts,  when  formed,  with 
power  to  construct  drains,  ditches  and  levees,  for  agricultural, 
sanitary  or  mining  purposes,  and  also  to  maintain  and  keep 
in  repair  any  such  drain,  ditch  or  levee  heretofore  constructed 
under  any  of  the  laws  of  this  State.  Appellant  contends  that 
the  act  is  unconstitutional  and  void,  and  that  therefore  no 
valid  corporation  can  be  created  under  it,  and  this  must,  of 
course,  be  passed  upon  before  the  consideration  of  other  ques- 
tions arising  in  the  case,  which  presuppose  the  validity  of  the 
act.  The  contention  is,  that  the  act  is  in  contravention  of 
the  constitution  in  two  respects :  First,  in  that  it  embraces 
more  than  one  subject,  and  is  therefore  within  the  prohibition 
of  section  13,  article  4;  and  second,  in  that  it  authorizes 
the  county  court,  and  not  the  owners  of  lands,  to  create  the 
corporation,  and  is  not,  therefore,  within  the  letter  or  the 
spirit  of  the  amendment  to  section  31,  article  4,  adopted  by 
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the  people  at  the  November  election  in  1878,  apart  from 
which  amendment  the  General  Assembly  possessed  no  power 
to  authorize  the  creation  of  such  corporation. 

The  same  prohibition  as  that  contained  in  section  13, 
article  4,  but  limited  to  private  or  local  legislation,  was  in 
the  constitution  of  1848,  and  it  was  uniformly  construed 
liberally  in  favor  of  the  validity  of  enactments.  The  fact 
that  many  things  of  a  diverse  nature  are  authorized  or  re- 
quired to  be  done,  is  unimportant,  provided  the  doing  of  them 
may  fairly  be  regarded  as  in  furtherance  of  the  general  sub- 
ject of  the  enactment.  Belleville  R.  R.  Co.  v.  Gregory,  15 
111.  20 ;  Firemen's  Benevolent  Association  v.  Lounsbury,  21  id. 
511 ;  Board  of  Supervisors  v.  The  People,  25  id.  181 ;  O'Leary 
v.  County  of  Cook,  28  id.  534;  Neifing  v.  Pontiac,  56  id.  172; 
Prescott  v.  Chicago,  60  id.  121 ;  The  People  v.  Brislin,  80  id. 
423  ;  Johnson  v.  The  People,  83  id.  431 ;  The  People  v.  Loewen- 
thal,  93  id.  191;  Town  of  Abington  v.  Cabeen,  106  id.  200; 
Potivin  v.  Johnson,  108  id.  70 ;  City  of  Virden  v.  Allan,  107 
id.  505. 

The  subject  of  this  enactment  was  the  protection  of  land 
against  surplus  water, — or,  in  other  words,  directing  the  flow 
of  water  for  the  protection  of  lands ;  and  this  is  equally 
accomplished  by  drains  and  ditches,  or  by  levees,  the  levee 
directing  the  flow  of  the  water  that  would  otherwise  come 
upon  the  land,  away  from  it,  and  the  drains  and  ditches 
directing  the  flow  of  water  off  the  land.  The  motives  in 
directing  the  flow  of  the  water,  of  course,  do  not  change  the 
definition  of  the  act  of  so  doing,  and  must,  therefore,  be  un- 
important. We  are  clearly  of  opinion  that  the  objection  is 
untenable.  The  title  to  the  act  unnecessarily  specifies  the 
motives  or  purposes  in  aid  of  which  it  is  enacted,  and,  to 
some  extent,  the  means  by  which  the  flow  of  water  is  to  be 
directed,  but  this  is  not  objectionable.  It  discloses,  though 
with  more  words  than  are  absolutely  necessary,  very  clearly, 
that  the  subject  of  the  act  is  that  we  have  indicated.     At 
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most,  it  is  but  unnecessary  particularity.  Updike  v.  Wright, 
81  111.  49,  has  no  bearing  on  the  present  question.  What 
was  there  said  in  regard  to  levees  and  drains,  etc.,  was  in 
reference  to  a  construction  of  the  peculiar  language  of  the 
statute  then  before  the  court,  which  did  not  present  the  ques- 
tion of  whether  levees  and  drains  may  be  reasonably  regarded 
as  included  within  one  general  subject. 

The  amendment  to  section  31,  article  4,  of  the  constitu- 
tion, adopted  at  the  November  election,  1878,  reads  as  fol- 
lows :  "The  General  Assembly  may  pass  laws  permitting  the 
owners  of  lands  to  construct  drains,  ditches  and  levees,  for 
agricultural,  sanitary  or  mining  purposes,  across  the  lands  of 
others,  and  provide  for  the  organization  of  drainage  districts, 
and  vest  the  corporate  authorities  thereof  with  power  to  con- 
struct and  maintain  levees,  drains  and  ditches,  and  to  keep 
in  repair  all  drains,  ditches  and  levees  heretofore  constructed 
under  the  laws  of  this  State,  by  special  assessment  upon  the 
property  benefited  thereby."  Very  clearly,  according  to  the 
familiar  rules  of  construing  language,  the  nominative  to 
the  verb  "provide,"  is  "the  General  Assembly,"  and  not  "the 
owners  of  lands."  The  General  Assembly  may  provide  for 
the  organization  of  drainage  districts,  and  vest  the  corporate 
authorities  thereof  with  power,  etc.  It  would  be  absurd  to 
say  the  owners  of  lands  could  vest  the  corporate  authorities 
with  power,  especially  over  the  lands  of  others  not  uniting  in 
creating  the  corporation,  which  is  indispensable  to  the  effect- 
iveness of  the  contemplated  corporation. 

We  are  unable  to  discover,  here,  any  limitation  or  restric- 
tion upon  the  General  Assembly  as  to  the  agencies  to  be  used 
in  the  creation  of  the  corporation.  Surely  there  can  be  no 
reason  why  the  county  court  may  not  be  invested  with  power 
to  inquire  into  and  find  the  existence  of  certain  preliminary 
facts  deemed  important  as  prerequisites  to  the  corporation. 
This  is  not  unusual,  but  in  all  like  cases,  where  the  facts 
deemed  necessary  to  be  found  are  of  a  nature  that  the  Gen- 
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eral  Assembly  can  not  conveniently  investigate  them,  the 
practice  has  been  to  refer  their  determination  to  some  local 
tribunal.  (The  People  v.  Reynolds,  5  Gilm.  1 ;  The  People 
ex  rel.  v.  Salomon,  51  111.  37.)  The  latter  case  was  identical 
in  principle  in  this  respect  with  the  present  case.  It  is  the 
statute  that  creates  the  corporation, — not  the  county  court; 
but  the  statute  only  becomes  operative  when  the  prescribed 
facts  are  found,  and  the  finding  is  entered  of  record  by  the 
county  court,  as  directed  by  the  act.  The  questions  of  fact 
referred  to  the  county  court  are  such  as  a  court  is  peculiarly 
competent  to  pass  upon,  and  we  are  of  opinion  the  objection 
is  destitute  of  merit.  In  another  respect  the  constitutionality 
of  this  act  was  questioned  by  counsel  in  Moore  v.  The  People 
ex  rel.  106  111.  376,  and  we  there  held  it  free  of  constitutional 
objection.  We  now  again  hold,  after  considering  the  present 
objections,  that  it  is  a  valid  constitutional  enactment. 

Assuming,  then,  the  act  to  be  valid,  we  come  to  the  next 
objection  urged  against  the  judgment  below  by  counsel  for 
appellant,  which  is,  that  no  legal  corporation  has  been  created 
here,  because  the  terms  of  the  act  have  not  been  complied 
with  in  the  several  steps  required  to  be  taken  for  the  purpose 
of  creating  such  corporation.  Counsel  particularly  specify 
and  object  that  the  notice  required  of  the  presentation  of  the 
petition  to  the  county  court  for  the  formation  of  the  district 
was  not  given,  and  also  that  the  notice  required  to  be  given 
upon  the  filing  of  the  report  of  the  commissioners  for  con- 
firmation was  not  given,  and  hence  that  the  court  never 
obtained  jurisdiction  to  enter  the  several  orders  which  were 
entered,  and  which  were  indispensable  to  the  creation  of  the 
corporation. 

The  1st  section  of  the  statute  authorizes  the  formation  of 
drainage  districts.  The  2d  section  requires,  for  that  purpose, 
the  filing  of  a  petition  in  the  county  court,  and  prescribes 
what  it  shall  contain.  The  3d  section  provides  how  notice 
shall  be  given,  and  for  what  length  of  time.     The  4th  section 
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authorizes  the  court  to  hear  the  petition  at  any  probate  term, 
and  to  determine  all  matters  pertaining  thereto  under  that 
act,  and  to  adjourn  the  hearing  from  time  to  time,  etc.  The 
5th  section  authorizes  all  persons  through  or  upon  whose 
land  any  of  the  proposed  work  may  be  constructed,  or  whose 
land  may  be  damaged  or  benefited  thereby,  to  appear  and 
contest,  etc. ;  directs  what  facts  shall  be  inquired  into  and 
what  evidence  in  reference  thereto  shall  be  admissible,  etc., 
and  concludes  thus :  "If  the  court,  after  hearing  any  and 
all  competent  evidence  that  may  be  offered  before  it,  for  and 
against  the  said  petition,  shall  find  that  the  same  has  not 
been  signed  by  a  majority  of  the  land  owners,  as  hereinbefore 
required,  the  said  petition  shall  be  dismissed  at  the  cost  of 
the  petitioners ;  but  if  the  court  shall  find  that  the  petition 
has  been  signed  by  land  owners  constituting  such  majority, 
the  court  shall  so  find,  and  such  finding  shall  be  conclusive 
upon  the  land  owners  of  such  district  that  they  have  assented 
to  and  accepted  the  provisions  of  this  act ;  and  if  it  shall 
further  appear  to  the  court  that  the  proposed  drain  or  drains, 
ditch  or  ditches,  levee  or  other  works,  is  or  are  necessary, 
or  will  be  useful,  for  the  drainage  of  the  lands  proposed  to 
be  drained  thereby,  for  agricultural,  sanitary  or  mining  pur- 
poses, the  court  shall  so  find,  and  appoint  three  disinterested 
persons  as  commissioners,  to  lay  out  and  construct  such 
proposed  work."  The  6th  section  prescribes  the  oath  which 
such  commissioners  shall  take  before  entering  upon  the  duties 
of  their  office.  The  7th  section  requires  that  they  shall  elect 
one  of  their  number  chairman,  and  authorizes  them  to  elect 
another  as  secretary.  The  8th  section  provides  that  a  major- 
ity of  the  commissioners  shall  constitute  a  quorum,  and  that 
its  concurrence  shall  be  sufficient  to  decide  any  matter  per- 
taining to  their  duties.  The  9th  section  prescribes  the  duties 
of  the  commissioners,  and  requires  them  to  report,  as  to 
certain  matters,  in  writing,  to  the  court.  The  10th  section 
directs  that  "if  the  commissioners  shall  find  that  such  costs, 
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expenses  and  damages  are  more  than  equal  to  the  benefits 
there  will  be  bestowed  upon  the  land  to  be  benefited,  they 
shall  so  report,  and  the  proceeding  shall  be  dismissed  at  the 
cost  of  the  petitioners."  The  11th*  section  authorizes  the 
commissioners  to  have  surveys,  plans  and  specifications  made, 
etc.,  which  are  to  be  reported  to  the  court.  The  12th  section 
gives  the  commissioners  authority  to  deviate  from  the  route 
or  terminus  of  the  drains,  as  specified  in  the  petition.  The 
13th  section  requires  the  clerk  of  the  county  court,  upon  the 
report  of  the  commissioners  being  filed,  to  cause  notice  to 
be  given  of  the  day  upon  which  application  will  be  made  for 
the  confirmation  of  the  report,  and  prescribes  the  length  of 
time ;  and  it  also  authorizes  all  persons  interested  to  appear 
at  that  time  and  contest  the  confirmation  of  the  report,  or 
show  that  it  ought  to  be  modified,  and  to  introduce  evidence, 
etc.  The  14th  section  provides  that  if,  upon  the  hearing,  the 
court  shall  be  of  opinion  that  the  objections  are  not  well 
taken,  or  if  no  objections  shall  be  made,  order  of  confirma- 
tion shall  be  entered.  If  it  shall  appear  that  the  same  ought 
to  be  modified,  the  court  shall  modify  it  to  conform  to  the 
equities  in  the  premises,  or  if  not  sufficiently  informed,  the 
court  shall  order  the  commissioners  to  revise  and  correct 
their  report,  etc.  The  15th  section  authorizes  the  court,  in 
case  the  report  be  referred  back  to  the  commissioners  for 
amendment,  to  fix  a  day  when  the  commissioners  shall  again 
present  their  report,  or  to  adjourn  it  to  the  next  term  of  court, 
and  in  either  case  the  hearing  shall  stand  adjourned  to  the 
time  designated.  The  16th  section  provides  :  "If,  after  the 
hearing  of  all  objections,  if  any,  to  the  report  of  the  com- 
missioners, the  court  shall  be  satisfied  that  the  said  report 
should  be  approved,  the  court  shall  cause  an  order  of  con- 
firmation of  the  same  to  be  entered,"  and  then  sets  out  the 
form  thereof. 

The  petition  here,  it  may  be  assumed,  because  it  is  not 
objected  to,  sufficiently  conforms  to  the  requirement  of  sec- 
33—109  III. 
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tion  2 ;  but  there  are  certain  notices  and  certificates  of  pub- 
lication found  among  the  files,  which,  counsel  for  appellant 
contend,  do  not  show  such  notice  of  the  filing  of  the  peti- 
tion as  is  required  by  section  3.  The  petition  was  filed  on 
the  26th  of  January,  1880,  and  the  notices  on  file  are  to 
the  effect  that  it  would  be  presented  to  the  county  court  at 
its  February  term,  which,  as  we  understand  from  the  argu- 
ment of  counsel,  would  begin  on  the  16th  of  February,  1880. 
The  record  shows  that  the  petition  was  presented  to  the 
county  court  on  the  23d  of  February,  1880,  and  the  order  of 
court  then  entered  of  record  specifically  finds  that  due  notice 
of  the  filing  of  the  petition  had  been  given,  reciting  in  what 
manner,  and  then  proceeds :  "And  the  court  having  heard 
the  evidence  introduced  in  support  of  said  petition,  and  being 
now  fully  advised  in  the  premises,  doth  find  that  the  petition 
herein  is  signed  by  a  majority  of  the  owners  of  lands  within 
the  proposed  district  who  are  of  lawful  age,  and  who  repre- 
sent one-third  in  area  of  the  lands  proposed  to  be  benefited 
by  the  proposed  work."  It  then  finds  and  recites  the  object 
and  prayer  of  the  petition,  and  thereafter  proceeds :  "It  is 
therefore  ordered  that  Alfred  Stebbins  and  Eufus  M.  Murray, 
of  said  county  of  Pike,  and  John  0.  Bernard,  of  said  county 
of  Adams,  three  disinterested  persons,  be  and  they  are  hereby 
appointed  commissioners  to  lay  out  and  construct  said  pro- 
posed work."  It  then  directs  they  shall  take  the  oath  pre- 
scribed, after  which  they  shall  examine  the  lands  in  the 
petition  proposed  to  be  protected  and  drained,  and  the  lands 
over  which  the  levee  proposed  to  be  repaired  and  maintained 
passes,  and  determine  and  report  the  matters  prescribed  by 
section  9.  The  record  shows  that  the  commissioners  thus 
appointed,  before  entering  upon  the  duties  of  their  office,  took 
and  subscribed  the  oath  prescribed  by  section  6.  The  record 
further  shows  that  they  made  their  report,  as  directed  by 
sections  9,  10,  11  and  12,  to  the  May  term,  A.  D.  1880,  of 
the  county  court,  which  was  filed  on  the  28th  of  April.     The 
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clerk  of  the  county  court  caused  notice  to  be  given  of  the 
filing  of  this  report,  and  of  the  day  upon  which  application 
would  be  made  for  the  confirmation  thereof ;  but  counsel  for 
appellant  contend  that  certain  notices,  certificates,  etc.,  found 
among  the  files,  show  that  the  notice  was  not  given  in  the 
manner  and  for  the  length  of  time  prescribed  by  the  13th 
section.  At  the  May  term,  A.  D.  1880,  of  the  court,  the  fol- 
lowing order  of  the  court,  being  in  literal  conformity  with  the 
order  prescribed  in  section  16,  was  entered  of  record,  omitting 
the  caption : 

"This  day  the  report  of  Kufus  M.  Murray,  Alfred  Stebbins 
and  John  0.  Bernard,  commissioners  heretofore  appointed  by 
this  court  to  examine  the  lands  of  the  petitioners  for  the  pur- 
poses specified  in  the  petition  filed  in  this  cause,  having  been 
filed,  and  it  appearing  to  the  court  that  due  notice  has  been 
given  to  all  persons  interested,  for  the  length  of  time  and  in 
the  manner  required  by  law,  of  the  application  to  this  court 
for  the  confirmation  of  said  report,  and  the  court  having  duly 
examined  said  report,  and  considered  all  objections  to  the 
same,  it  is  ordered  by  the  court  that  the  report  of  said  com- 
missioners be  and  the  same  is  hereby  confirmed.  And  the 
court  further  finds  that  the  work  proposed  in  said  petition  to 
be  done  will  be  useful,  for  agricultural  and  sanitary  purposes, 
to  the  owners  of  land  in  said  proposed  district.  And  the 
court  also  finds  that  the  persons  who  have  signed  said  peti- 
tion are  of  lawful  age,,  and  are  a  majority  of  the  land  owners, 
and  who,  represent  one-third  in  area  of  the  land  to  be  affected 
by  such  proposed  work.  And  the  court  further  finds  that 
said  drainage  district  is  duly  established,  as  provided  by  law. " 

Section  16  further  provides,  after  prescribing  this  form  of 
judgment,  as  follows :  "And  upon  entering  such  order  of 
record,  said  district  is  hereby  declared  by  law  to  be  organized 
as  a  drainage  district,  by  the  name  mentioned  in  said  peti- 
tion, and  with  the  boundaries  fixed  by  the  order  confirming 
the  report  of  the  said  commissioners.     And  said  district  is 
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hereby  declared  to  be  a  body  politic  and  corporate,  by  the 

name  mentioned  in  said  petition,  as  aforesaid,  with  the  right 
to  sue  and  be  sued,  to  adopt  and  use*  a  corporate  seal,  and  to 
have  perpetual  succession ;  and  the  commissioners  appointed 
as  aforesaid,  and  their  successors  in  office,  shall,  from  the 
entry  of  such  order  of  confirmation,  constitute  the  corporate 
authorities  of  such  drainage  district,  and  shall  exercise  the 
functions  conferred  upon  them  by  law. "  At  least,  therefore, 
there  was,  then,  here,  after  the  entering  of  this  order,  a  cor- 
poration ^de  facto.  An  attempt  was  made  to  follow  each  step 
prescribed  by  the  statute,  and  every  corporate  agency  pro- 
vided for  is  professedly  brought  into  existence.  Moreover, 
the  record  shows  that  soon  after  the  appointment  of  these 
commissioners  they  organized  a  board,  by  electing  one  of 
their  number  as  chairman  and  another  as  secretary,  as  pro- 
vided by  the  7th  section ;  that  they  commenced  the  repair 
of  the  levee  in  1880;  that  they  collected  and  expended  in 
so  doing,  up  to  1883,  some  $80,000,  and  contracted  debts, 
most  of  which  are  due,  to  the  amount  of  $10,000,  etc.,  dur- 
ing which  time  it  does  not  appear  that  any  legal  attempt 
was  made  to  prevent  their  action  as  a  corporation.  Under 
repeated  decisions  of  this  court,  it  is  clearly  not  now  ad- 
missible, in  this  form  of  action,  to  question  the  existence  of 
this  corporation,  and  the  authority  of  these  commissioners 
to  act  in  that  capacity.  There  being  an  acting  de  facto  cor- 
poration, its  existence,  and  the  authority  of  its  acting  officers, 
can  only  be  questioned  by  a  proceeding  by  quo  warranto. 
Marsh  v.  Astoria  Lodge,  27  111.  421 ;  President  and  Trustees 
v.  Thompson,  20  id.  197;  Coles  County  v.  Allison,  23  id.  437; 
Tisdale  v.  President  and  Trustees  of  Minonk,  46  id_  9  ;  Ket- 
tering v.  Jacksonville,  50  id.  39 ;  Mitchell  et  al.  v.  Deeds,  49 
id.  416  ;  Town  of  Geneva  v.  Cole,  61  id.  397 ;  Dawson  et  al.  v. 
Kolbenson  et  al.  id.  405 ;  Trumbo  v.  The  People,  75  id.  562  ; 
The  People  v.  Neivberry's  Estate,  87  id.  41 ;  Alderman  v.  School 
Directors,  91  id.  179;  Osborn  v.  The  People,  103  id.  224. 
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In  Trumbo  v.  The  People,  we  held  that  notwithstanding  the 
fact  that  a  school  district  had  been  formed  in  violation  of  a 
statutory  requirement,  the  legality  of  the  district  could  not 
be  questioned  in  a  collateral  proceeding,  and  that  the  only 
mode  of  questioning  it  is  by  information  in  the  nature  of  a 
quo  warranto.  That  case  was  analogous  to  this,  in  that  there 
the  proceeding  was  to  collect  a  tax,  and  here  it  is  to  collect  a 
special  assessment ;  and  it  is  therein  shown  that  the  case  is 
not  analogous  to  Stowe  v.  Flagg,  72  111.  397,  and  Bigelow  v. 
Gregory,  73  id.  197,  where  it  was  held  that  in  suits  against 
individuals,  who  set  up  in  defence  of  their  individual  liability 
that  they  had  formed  themselves  into  a  corporation,  and 
hence  their  liability,  if  any,  was  a  corporate  one,  such  defence 
might  be  resisted  by  showing  that  the  pretended  corporation 
had  not  been  legally  formed,  because  of  a  non-compliance  with 
a  statutory  prerequisite  to  the  formation  of  the  corporation. 
Trumbo  v.  The  People  was  approved  and  followed  in  The  People 
ex  rel.  v.  Neivberry's  Estate,  where,  also,  to  a  proceeding  for 
the  collection  of  a  school  tax,  it  was  attempted  to  interpose 
the  defence  that  there  was  no  such  school  district  as  that  by 
and  in  behalf  of  which  it  was  purported  the  tax  was  levied, 
and  it  was  held  it  was  sufficient  there  was  a  corporation 
de  facto, — that  the  legality  of  its  organization  could  only  be 
inquired  into  upon  quo*  warranto. 

In  Osbom  v.  The  People,  the  corporation  was  created  for 
drainage  purposes  under  this  identical  law,  and  the  proceed- 
ing, as  here,  was  for  the  collection  of  a  special  assessment. 
There  it  was  proposed,  in  defence,  to  show  that  a  number  of 
the  petitioners  were  not  in  fact  owners  of  land,  as  required  by 
section  2  of  the  statute,  and  rejecting  such,  there  were  not  the 
requisite  number  of  petitioners  to  give  the  court  jurisdiction. 
The  question  was  precisely  analogous  to  that  raised  here,  for 
the  requisite  number  of  petitioners  was  as  indispensable  as 
the  notice  to  those  not  petitioners,  to  give  the  court  jurisdic- 
tion over  the  persons  of  those  to  be  affected.     It  was  held,  as 
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an  alternative  view  of  the  question,  that  the  validity  of  the 
corporation  could  not  be  thus  questioned, — that  it  could  only 
be  questioned  upon  quo  warranto. 

This,  then,  leaves  us  only  to  inquire  into  the  objections 
urged  to  the  proceedings  subsequent  to  the  creation  of  the 
corporation. 

Section  16  further  provides,  that  after  the  creation  of  the 
corporation  a  jury  shall  be  impaneled  to  assess  damages  and 
benefits,  and  directs  the  mode  of  summoning  them,  etc.  The 
17th  section  directs  that  the  jury  so  impaneled  shall  proceed 
to  examine  the  lands  to  be  affected  by  the  proposed  work, 
and  ascertain  the  damages  and  benefits  to  the  lands,  and 
shall  make  out  an  assessment  roll,  in  which  shall  be  set  down, 
in  proper  columns,  the  names  of  the  owners,  when  known,  a 
description  of  the  lands,  the  number  of  acres  in  each  tract, 
if  damages  allowed,  the  amount  of  the  same,  and  if  bene- 
fits are  assessed,  the  amount,  and  in  case  of  both  benefits 
and  damages,  the  balance  to  be  carried  forward  to  separate 
columns  for  damages  or  benefits,  as  the  case  may  be.  The 
18th  section  directs  the  manner  of  assessment,  and  in  what 
proportion  it  shall  be  made  against  each  part.  The  19th 
section  provides,  that  "when  the  jury  shall  have  completed 
their  assessment  *  *  *  they  shall  fix  a  time  and  place 
when  and  where  they  will  attend  *  *  *  for  the  correc- 
tion of  the  assessment,  and  the  commissioners  or  the  jury 
shall  give  at  least  ten  days'  notice  of  such  time,  and  place, 
and  object  of  such  meeting,  by  posting  and  publishing  notices, 
as  required  in  section  3  of  this  chapter,  prior  to  the  time  so 
fixed,  and  that  the  affidavit  of  any  creditable  person  that  he 
has  posted  said  notices,  and  the  certificate  of  the  purchaser 
that  the  publication  has  been  made,  shall  be  sufficient  evi- 
dence of  such  facts."  Section  20  requires  that  the  jury 
shall,  at  the  appointed  time,  appear  and  hear  all  objections, 
"and  shall  make  such  corrections  as  shall  seem  just,  and 
shall  adjust  such  assessment  so  as  to  make  the  same  just  and 
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equitable."  Section  21  provides  for  compelling  the  attend- 
ance of  witnesses,  keeping  order,  etc.,  at  the  hearing.  Sec- 
tion 22  requires  that  the  jury,  when  the  assessment  has  been 
so  corrected,  or  found  correct,  upon  hearing,  shall  confirm 
the  same,  and  that  it  shall  be  certified  by  the  foreman  of  the 
jury,  and  delivered  to  the  commissioners,  who  shall  return 
it  to  the  court  within  ten  days  from  such  confirmation,  and 
the  same  shall  stand  for  hearing  at  the  next  term  thereof,  if 
filed  ten  days  before  the  term.  Sections  23  and  24  provide 
for  appeals,  and  direct  the  manner  of  their  trial.  Section  25 
directs  that  when  the  assessment  roll  has  been  corrected,  as 
aforesaid,  the  court  shall  confirm  it,  and  cause  it  to  be  spread 
upon  the  records,  and  that  appeals  and  writs  of  error  shall 
be  allowed  thereupon,  as  in  cases  of  appeals  from  and  writs 
of  error  to  the  county  court  in  proceedings  for  the  sale  of 
lands  for  taxes  or  special  assessments. 

No  objection  is  taken  to  the  sufficiency  of  this  record  with 
reference  to  the  impaneling  of  the  jury,  as  provided  by  the 
16th  section,  nor  to  their  proceedings  pursuant  to  the  17th 
and  18th  sections;  nor  is  any  question  raised  as  to  the  pro- 
ceedings under  any  other  section,  to  and  including  the  25th 
section,  except  the  19th.  But  it  is  objected  that  the  notices 
required  by  that  section  were  not  given,  and  upon  this  point 
counsel  insist  the  record  should  show  notices  by  publication, 
at  least  once  a  week,  for  three  successive  weeks,  in  some 
newspaper  published  in  each  county.  We  can  not  concur  in 
this  construction  of  the  section.  Section  19  expressly  pre- 
scribes the  time  of  publication,  and  that  subject  is  not  at  all 
affected  by  section  3.  It  says,  "the  commissioners  or  the 
jury  shall  give  at  least  ten  days'  notice  of  such  time,  and 
place,  and  object  of  such  meeting."  That  idea  is  specifically 
and  unequivocally  expressed,  and  can,  as  we  think,  admit  of 
no  rational  doubt.  The  next  thing,  then,  is  to  ascertain  how 
the  notice  shall  be  given,  the  time  for  which  being  fixed. 
The  section  answers,  "by  posting  and  publishing  notices,  as 
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required  in  section  3  of  this  chapter,  prior  to  the  time  so 
fixed, " — that  is,  a  time  at  least  ten  days  in  advance  of  the 
giving  of  the  notice.  How,  then,  does  section  3- require  notices 
to  be  posted  and  published?  That  section  answers,  "posting 
notices  in  at  least  five  of  the  most  public  places  in  said 
proposed  district  in  which  said  work  is  to  be  done,  and  also 
by  publishing  a  copy  thereof  in  some  newspaper  or  newspa- 
pers published  in  each  county  from  which  any  part  of  said 
district  is  proposed  to  be  formed."  The  time  of  the  notice 
being  given  by  section  19,  is,  of  course,  to  be  stricken  out  of 
the  language  of  section  3,  when  construing  them  together,  to 
ascertain  how  the  publication  is  to  be  made.  The  record 
shows  the  posting  of  notices,  and  the  publication  of  notices 
for  more  than  ten  days,  and  it  is  therefore  sufficient. 

All  objections  which  could  have  been  urged  at  the  time  of 
the  confirmation  of  the  assessment  roll,  and  which  were  not 
then  urged,  must  be  considered  as  waived,  and  can  not  be 
urged  for  the  first  time  on  application  for  sale  of  lands  for 
a  delinquent  assessment.  Such  has  been  the  repeated  ruling 
of  this  court  in  cases  of  special  assessments  for  the  opening, 
repair  and  improvement  of  streets,  and  there  is  no  difference 
in  principle  between  those  cases  and  the  present.  The  People 
v.  Brislin,  80  111.  423 ;  Andrews  v.  The  People,  84  id.  28 ; 
Lehmer  v.  The  People  ex  rel.  80  id.  601 ;  Prout  v.  The  People, 
83  id.  154;  Chicago  and  Northwestern  By.  Co.  v.  The  People, 
id.  467;   Gage  v.  Parker,  103  id.  528. 

The  point  is  made  that  the  2d  section  only  authorizes  the 
corporations  to  be  created  pursuant  thereto, — first,  to  con- 
struct drains,  ditches  and  levees ;  and  second,  to  maintain 
and  keep  in  repair  any  such  drains,  ditches  and  levees  here- 
tofore constructed  under  any  law  of  this  State, — whereas  this 
corporation  does  not  profess  to  be  created  under  the  first 
head,  but  simply  for  the  purpose  of  maintaining  and  keeping 
in  repair  what  is  known  as  the  "Sny  Island  levee," — a  levee 
claimed  to  have  been  made  by  a  corporation  purporting  to 
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be  created  under  and  by  virtue  of  "An  act  to  provide  for  the 
construction  and  protection  of  drains,  ditches  and  levees," 
approved  April  24,  1871,  as  to  which  corporation  this  court 
held  in  Webster  v.  Levee  Commissioners,  (unreported,)  following 
Updike  v.  Wright,  81  id.  49,  that  the  construction  of  a  levee 
along  the  river,  as  an  independent  work,  was  not  authorized 
by  the  constitution  then  in  force,  or  said  act  of  April  24, 
1871,  and  that  so  much  of  that  act  as  purported  to  vest 
drainage  commissioners  with  power  to  levy  and  collect  taxes 
for  the  construction  of  drains,  levees,  etc.,  was  repugnant  to 
the  constitution,  and  inoperative. 

It  would,  perhaps,  be  a  sufficient  answer  to  this  to  say  that 
we  can  not  take  judicial  notice  that  the  purpose  for  which 
the  corporation  was  created  was  not,  in  the  language  of  the 
2d  section,  "to  keep  in  repair  drains,  ditches  and  levees  here- 
tofore constructed  under  any  law  of  this  State, "  and  whether, 
in  fact,  it  was  or  was  not,  was  a  question  to  be  raised  and 
determined  by  proof  on  the  confirmation  of  the  assessment 
roll,  and  which,  consequently,  now  comes  too  late.  But 
assuming  the  question  to  be  properly  before  us,  it  must  be 
decided  against  appellant.  It  is  not  accurate  to  say,  merely 
because  a  law  is  repugnant  to  some  provision  of  the  constitu- 
tion as  in  favor  of  particular  rights,  it  is  no  law  for  any  pur- 
pose. The  respects  wherein  the  act  of  April  24,  1871,  was 
condemned  as  being  unconstitutional,  were  only  as  affecting 
those  over  whose  lands  the  drains,  levees,  etc.,  were  proposed 
to  be  constructed  without  the  owners'  consent,  and  those 
against  whose  property  it  was  proposed  to  assess  the  costs  of 
constructing  such  drains  or  levees  without  their  consent.  As 
to  all  other  persons,  and  for  all  other  purposes,  the  act  was 
valid  law.  As  to  those  who  were  seeking  to  construct  the 
drain,  levee,  etc.,  and  who  were  promoters  of  the  corporation, 
and  to  those  who  otherwise  relinquished  all  right  to  inter- 
pose these  objections  to  the  validity  of  the  law, — as,  for  in- 
stance, those  who  gave  the  right  of  way  for  the  drains  and 
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levees,  and  who  voluntarily  paid  their  special  assessments, — 
the  law  was  not  void.  Cooley's  Const.  Lim.  (1st  ed.)  181 ; 
Baker  v.  Braman,  6  Hill,  47;  Embury  v.  Conner,  3  N.  Y.  (3 
Comst.)  511.  And  precisely  the  same  must  be  true  as  to 
whether  the  construction  of  the  levee  was  in  excess  of  the 
authority  conferred  by  the  statute.  As  to  those  who  did  not, 
in  some  proper  way,  give  their  consent  thereto,  and  whose 
property  was  proposed  to  be  taken  or  damaged  thereby,  or  to 
be  charged  with  the  expense  thereof,  the  act  of  building  the 
levee  was  not  "under  any  law  of  this  State;"  but  as  to  those 
who  built  the  levee  upon  their  own  land,  or  who  voluntarily 
consented  that  others  might  build  it  there,  and  to  those  who 
voluntarily  built  it,  and  who  voluntarily  paid  their  assess- 
ments for  that  purpose,  it  was  "under  the  law  of  this  State." 
Except  as  against  owners  of  land  resisting  the  appropriation 
of  their  property  to  public  use,  or  the  damaging  of  it  for  that 
purpose,  or  resisting  the  enforcement  of  special  assessments 
for  the  payment  of  the  expenses  of  the  construction  of  such 
levee,  the  "Sny  levee"  was  at  all  times  entitled  to  the  protec- 
tion of  law, — and  even  as  to  those,  their  remedy  was  not  to 
disregard  all  legal  rights  therein  of  others,  but  to  enforce 
their  own  legal  rights  through  the  aid  of  courts. 

We  are,  therefore,  of  opinion  that  so  far  as  the  levee  was 
constructed  and  remained  at  the  date  of  the  filing  of  this 
petition,  it  may  fairly  be  regarded  as  falling  within  the  mean- 
ing of  the  term,  "under  any  law  of  this  State."  This  is, 
moreover,  strengthened  by  the  history  of  the  constitutional 
amendment,  of  which  we  may  take  judicial  notice.  There 
was  no  law  in  force  authorizing  the  construction  of  levees 
over  the  lands  of  others  (save  the  act  of  April  24,  1871,) 
at  the  time  Updike  v.  Wright,  and  Webster  v.  Levee  Commis- 
sioners, supra,  were  decided.  To  obviate  the  effect  of  those 
decisions, — allow  the  construction  of  levees,  as  well  as  drains, 
upon  the  lands  of  others, — and  to  authorize  the  formation  of 
municipal  corporations  for  the  purpose  of  constructing  drains 
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and  levees,  the  amendment  to  section  31,  article  4,  was  sub- 
mitted to,  and  adopted  by,  the  people,  at  the  November  elec- 
tion, in  1878.  The  act  of  May  29,  1879,  but  repeats,  in  this 
respect,  the  language  of  that  amendment.  The  levees,  there- 
fore, which  must  have  been  referred  to,  because  none  other 
could  reasonably  have  been  intended,  were  .the  levees  which 
had  been  constructed,  but  could  not  be  kept  in  repair  because 
of  the  decisions  in  Updike  v.  Wright,  and  Webster  v.  Levee 
Commissioners. 

The  26th  section  provides,  that  at  the  time  of  confirming 
said  report  the  court  may  order  the  assessment  of  benefits 
to  be  paid  in  installments  of  such  amounts  as  will  be  most 
convenient  for  the  accomplishment  of  the  proposed  work ; 
and  it  also  contains  this  further  provision :  "But  in  cases 
where  a  levee  or  ditch  has  been  heretofore  built  under  any 
law  of  this  State,  *  *  *  the  annual  assessment  for  keep- 
ing the  same  in  repair  shall  be  due  and  payable  on  the  1st 
day  of  September,  annually,  and  shall  be  a  lien  on  the  lands 
from  confirmation  of  the  assessment.  *  *  *  The  court 
shall  require  the  commissioners  to  report  the  condition  of  the 
work,  at  its  July  term  of  each  year,  with  certain  estimates  for 
the  ensuing  year ;  and  if  the  court  shall  find  a  less  amount 
than  the  whole  of  the  annual  assessment  for  that  year  will 
do  to  accomplish  the  work  and  pay  the  expenses,  then  it 
shall,  by  order,  fix  the  amount  to  be  paid  for  that  year,  and 
only  that  amount  shall  be  collected,  and  the  excess  shall  be 
remitted."  There  is  no  objection  urged  that  this  section  has 
not,  in  the  present  instance,  been  complied  with.  But  sec- 
tion 27  directs  that  immediately  after  the  entry  of  such  con- 
firmation by  the  court,  the  clerk  shall  make  out  and  certify 
to  the  commissioners  a  copy  of  such  assessment  roll,  and 
shall  so  make  out  and  deliver  to  the  commissioners  separate 
copies  of  the  same,  pertaining  to  the  lands  situated  in  the 
different  counties,  which  shall  be  recorded  in  the  recorder's 
office  of  the  respective  counties  in  which  the  lands  are  situ- 
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ated,  and  shall  be  notice  of  the  lien  thereof  to  all  persons. 
Section  33  provides,  that  "the  commissioners,  upon  receiving 
such  certified  copy  of  such  assessment  roll,  shall  immedi- 
ately cause  a  notice  to  be  published  for  three  weeks,  in  the 
manner  required  in  section  3, "  and  then  gives  a  form  of  the 
notice.  And  section  34  then  proceeds  :  "If  the  assessment 
due  upon  said  lands  shall  not  be  paid  on  or  before  the  day 
named  in  the  notice  given,  as  in  section  35  of  this  act,  it 
shall  be  the  duty  of  said  commissioners,  if  they  have  not 
appointed  a  collector,  as  aforesaid,  and  if  so,  then  of  said 
collector,  to  make  out  a  certified  list  of  such  delinquent  lands 
upon  which  the  assessments  remain  unpaid ;  and  the  same 
shall  be  by  him  or  them,  on  or  before  the  10th  day  of  March 
next  after  the  same  have  become  payable,  returned  to  the 
county  collector  of  the  county  or  counties  in  which  such 
lands  shall  lie,  and  when  the  same  shall  lie  in  different 
counties,  a  separate  return  shall  be  made  for  each  county  of 
the  delinquent  lands  therein ;  and  it  shall  be  the  duty  of  the 
collector  to  whom  any  such  return  has  been  made,  to  transfer 
the  amounts  thereof  from  such  returns  to  the  tax-books  in 
his  hands,  setting  down  therein  opposite  the  respective  tracts 
or  lots,  in  proper  columns  prepared  for  that  purpose,  the 
amount  assessed  against  each  lot, — and  the  like  proceeding 
shall  be  had,  and  with  the  like  force  and  effect,  in  the  col- 
lection of  such  delinquent  assessments,  and  the  sale  of  said 
lands  for  non-payment  thereof,  as  in  ordinary  collections  of 
State  and  county  taxes  by  county  collectors,  and  of  sales  of 
real  estate  by  them  for  such  non-payment,  and  of  redemption 
from  such  sales." 

It  is  shown  by  the  record  that  on  the  10th  day  of  March, 
1882,  there  appeared  to  be  due  from  appellant  the  second 
and  third  installments  of  the  assessments  made  to  repair  the 
old  levee  in  1880,  as  shown  by  the  return  of  the  drainage 
collector  to  the  county  collector,  with  a  small  amount  of 
accrued  interest.      These  amounts  were  transferred  by  the 
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county  collector  to  the  tax-books  in  his  hands,  and  he '  set 
down  opposite  the  respective  tracts  or  lots  the  amount  as- ' 
sessed  against  each  tract  or  lot ;  but  the  objection  is  urged 
by  appellant  that  this  was  not  done  in  a  separate  column, 
and  that  the  extension  is  therefore  void.  The  requirement 
of  section  34,  it  will  have  been  observed,  is  not  that  the 
amounts  shall  be  transferred  to  a  separate,  but  it  is  simply 
that  it  shall  be  transferred  to  a  proper  column.  The  require- 
ment in  section  162,  chapter  121,  of  the  Eevised  Statutes  of 
1874,  that  "a  column  in  the  tax-book  shall  designate  the 
amount  of  road  tax,"  was  less  equivocal, — indeed,  was  em- 
phatic ;  and  yet  we  held  in  Thatcher  v.  The  People  ex  rel.  79 
111.  605,  that  the  non-observance  of  this  requirement  did  not 
affect  the  validity  of  the  tax.  | 

Counsel,  however,  insist  that  this  construction  was  by  vir- 
tue of  the  sweeping  provisions  of  section  281  of  the  general 
Kevenue  law,  (Kev.  Stat.  1874,  p.  904,)  and,  perhaps,  other 
provisions  of  like  character,  which  they  insist  apply  to  taxes 
for  State  purposes  only,  and  have  no  application  to  special 
assessments.  This  position  is  not  tenable.  Section  292  of 
the  same  statute,  (page  907,)  defines  the  words  "tax,"  and 
"taxes,"  as  used  in  that  statute,  to  mean  "any  tax,  special 
assessment,  or  costs,  interest  or  penalty  imposed  upon  prop- 
erty." And  so  we  held  in  Webster  v.  The  People  ex  rel.  98 
111.  343,  that  section  88  of  the  Practice  act,  as  amended  by 
the  act  of  1879,  giving  an  appeal  to  this  court  instead  of  to 
the  Appellate  Court,  "in  all  cases  relating  to  the  revenue," 
etc.,  is  intended  to  embrace  public  revenue,  whether  State  or 
municipal,  and  all  taxes  and  assessments  imposed  by  public 
authority, — and  this  was  reiterated  and  followed  in  The  Peo- 
ple ex  rel.  v.  Springer,  106  id.  542.  Our  statutes  and  deci- 
sions furnish  no  support  to  the  position  assumed  by  counsel 
in  this  respect. 

The  point  attempted  to  be  made  in  appellant's  argument, 
that  a  discontinuance  of  the  petition  and  proceedings  there- 
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under  took  place  at  the  March  term,  1880,  is  answered  by 
an  amended  record  filed  by  our  leave,  since  the  cause  has 
been  pending,  showing  that  the  case  was  on  docket,  and  was 
continued  by  order  of  court  at  that  term. 

This  opinion  might,  without  impropriety,  terminate  here ; 
but  counsel  have  argued  the  constitutionality  of  the  act  of 
May  24,  1883,  entitled  "An  act  to  legalize  drainage  districts 
organized  in  pursuance  of  the  act  hereinafter  mentioned,  and 
to  legalize  the  assessments  of  benefits  in  such  districts,  and 
certain  sales  made  in  pursuance  thereof,  and  to  authorize 
districts  to  purchase  lands  at  certain  sales  for  delinquent 
special  assessments ; "  and  in  view  of  the  public  interest  in 
the  question,  we  deem  it  advisable  to  pass  upon  it  so  far  as 
it  may  affect  questions  of  a  like  character  with  those  we  have 
been  considering.  The  act  referred  to  in  the  title  is  the  act 
of  May  29,  1879,  under  which  the  proceedings  before  us  were 
originated  and  carried  on. 

One  objection  urged  against  the  act  of  May  24,  1883,  is, 
that  it  contains  more  than  one  subject.  The  act  is,  in  effect, 
so  far  as  concerns  the  record  before  us,  but  an  amendment 
to  the  act  of  May  29,  1879,  making  perfect  what,  but  for  it, 
might  be  imperfect,  and  adding  to  its  powers, — all  in  subor- 
dination to,  and  to  accomplish,  the  object  which  forms  the 
general  subject  of  that  act,  namely,  "the  protection  of  land 
against  surplus  water,  or,  in  other  words,  directing  the  flow 
of  water  for  the  protection  of  lands. "  This  statute  but  sup- 
plements omitted  details  essential  to  the  efficacy  of  that  act. 

Another  objection  urged  is,  that  it  is  not  competent  for  the 
General  Assembly  to  provide  for  judgment  against  property, 
without  notice,  which,  it  is  contended,  is  done  by  this  act,  if 
it  be  sustained  as  a  curative  act,  and  applicable  to  the  present 
case.  The  rule  is,  that  "if  the  thing  which  failed  to  be  done, 
and  which  constitutes  the  defect  in  the  proceeding,  is  some- 
thing which  the  legislature  might  have  dispensed  with  the 
necessity  of  by  a  prior  statute,  then  a  subsequent  statute  dis- 
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pensing  with  it  retrospectively  must  be  held  valid. "  Cooley's 
Const.  Lim.  (1st  ed.)  371 ;  Town  of  Fox  v.  Town  of  Kendall, 
97  111.  76  ;  Fairfield  et  al.  v.  The  People,  94  id.  253  ;  Cowgill  v. 
Long,  15  id.  202.  We  have  already  seen  that,  in  our  opinion, 
the  General  Assembly  is  left  unrestricted  by  the  amendment 
adopted  at  the  November  election,  1878,  as  to  the  manner 
of  creating  corporations  for  the  construction  of  levees,  drains, 
etc.  We  perceive  no  reason  why  it  might  not  have  been  pro- 
vided that  such  corporations  should  be  created  after  publica- 
tion of  notice  for  one  week,  or,  indeed,  without  any  notice. 
Then,  as  to  proceedings  to  charge  lands  with  the  amount  of 
special  assessments,  no  particular  kind  or  length  of  time  of 
notice  is  prescribed  by  the  constitution,  and  it  is  not  per- 
ceived why  one  week's  notice,  by  publication,  might  not  have 
been  sufficient.  And  so,  likewise,  in  regard  to  the  details  of 
making  returns,  the  whole  matter  rested  in  the  discretion  of 
the  General  Assembly.  All,  therefore,  that  this  act  purports 
to  cure,  might,  in  the  first  instance,  have  been  omitted,  or 
been  declared  immaterial,  and  so  is  within  the  constitutional 
power  of  the  General  Assembly  to  cure. 

The  act  of  May  24,  1883,  does  not  authorize  judgment 
against  property,  without  notice,  but  simply  on  different  and 
shorter  notice  than  that  claimed  to  have  been  required  by 
the  act  of  May  29,  1879.  We  express  no  opinion  as  to  the 
validity  or  effect  of  the  act  of  May  24,  1883,  as  respects  de- 
fective sales  of  real  estate,  made  prior  to  the  time  it  took 
effect. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Daniel  Irwin  et  al. 

v. 
Lewis  M.  Dyke  et  al. 

Filed  at  Springfield  March  26, 1884. 

1.  Partition  by  parol — confirmation  in  chancery.  Where  two  per- 
sons having  bought  a  tract  of  land,  each  having  an  equal  interest,  make  a 
verbal  partition,  dividing  the  premises  equally,  each  taking  possession  of  and 
using  his  part  of  the  same,  and  no  unfairness  is  shown,  a  decree  confirming 
such  partition  after  the  death  of  one  of  the  parties,  is  proper. 

2.  Trust — whether  it  exists.  Where  a  person  buys  land  in  his  own 
name,  and  after  his  death  his  son  sets  up  in  defence  of  a  partition  between 
himself  and  another  heir,  that  the  legal  title  was  held  by  the  father  in  trust 
for  him  under  a  parol  agreement,  if  the  proof  of  the  trust  be  such  that  the 
alleged  trust  could  not  have  been  enforced  against  the  father  in  his  life,  it 
can  not  be  as  between  the  heirs.  To  enforce  such  an  alleged  trust  against 
the'  other  heir,  it  must  be  upon  the  clearest  and  most  satisfactory  evidence. 

3.  Cross-bill — whether  necessary.  Where  a  person  dies  holding  the 
legal  title  to  a  tract  of  land,  on  bill  for  partition  between  his  heirs  at  law, 
consisting  of  a  son  and  daughter,  the  question  whether  the  father  acquired 
and  held  the  legal  title  in  trust  for  the  son  alone,  can  only  be  tried  on  cross- 
bill filed  by  the  son,  and  it  is  error  to  give  him  the  entire  tract  merely  upon 
his  answer  claiming  to  be  the  sole  owner  of  the  equitable  title.  That  is 
affirmative  relief  in  the  strictest  sense,  and  can  not  be  granted  except  on 
cross-bill. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Mr.  J.  S.  Neville,  for  the  appellants. 

Messrs.  Fifer  &  Phillips,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  for  partition,  and  was  brought  by 
Daniel  Irwin  and  Narcissa  Irwin,  against  Lewis  M.  Dyke  and 
Sarah  Dyke.  It  is  alleged  that  complainant  Daniel  Irwin, 
and  one  Benjamin  Dyke,  now  deceased,  were  the  owners  in 
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fee  simple  of  two  hundred  acres  of  land,  consisting  of  one 
quarter  section  and  one  quarter-quarter  section,  and  that  pre- 
vious to  his  death,  Benjamin  Dyke  and  complainant  Daniel 
Irwin  made  a  verbal  partition  of  their  lands,  by  which  Irwin 
got  one  hundred  acres  off  the  east  side  of  the  quarter  section, 
and  took  actual  possession,  and  has  continued  in  possession 
ever  since;  that  Benjamin  Dyke  died  intestate,  leaving  him 
surviving  Sarah  Dyke,  his  widow,  and  Narcissa  Irwin  and 
Lewis  M.  Dyke,  his  children  and  only  heirs  at  law,  and  that 
Narcissa  Irwin  and  Lewis  M.  Dyke  are  each  entitled,  as  heirs 
I  at  law  of  Benjamin  Dyke,  deceased,  to  an  undivided  half  of 
the  other  one  hundred  acres,  subject  to  the  dower  of  Sarah 
Dyke.  Other  facts  in  regard  to  the  payments  made  upon 
the  lands  by  the  respective  parties,  and  the  sum  remaining 
unpaid,  are  stated  in  the  bill,  but  it  is  not  necessary  to  the 
present  decision  to  state  them.  Sarah  Dyke  filed  her  sepa- 
rate answer,  and  admits  the  purchase  of  the  lands  by  Daniel 
Irwin  and  Benjamin  Dyke,  as  alleged,  but  denies  that  Ben- 
jamin Dyke  was  the  real  owner  of  such  lands,  and  avers  the 
land  was  bought  for  Lewis  M.  Dyke,  and  that  he  was  placed 
in  possession  of  the  same,  and  disclaims  any  right  of  dower 
in  such  land.  Lewis  M.  Dyke,  by  his  separate  answer,  ad- 
mits that  Benjamin  Dyke,  since  deceased,  held  the  legal  title 
to  the  lands  described  in  the  bill  as  having  come  to  Narcissa 
Irwin  and  himself,  as  heirs  at  law  of  the  intestate,  and  alleges 
he  was  not  the  real  owner,  but  held  the  legal  title  in  trust  for 
him.  Other  matters  are  also  stated  in  the  answer,  many  of 
which  are  not  material  to  the  decision  to  be  rendered. 

The  object  of  the  bill  seems  to  be  three-fold :  First,  to 
have  the  verbal  partition  of  the  lands,  as  made  by  the  parties 
m  interest,  confirmed  and  established ;  second,  to  adjust  the 
equities  between  the  parties  as  to  the  payments  on  the  land, 
and  as  to  the  sum  remaining  unpaid ;  and  third,  to  have  a 
partition  of  the  other  half  of  the  lands  of  which  Benjamin 
34—109  III. 
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Dyke  died  seized,  made  between  his  heirs  at  law,  Narcissa 
Irwin  and  Lewis  M.  Dyke.  It  seems  to  be  conceded  the  ver- 
bal partition  of  the  lands  was  fairly  made,  and  no  objection 
is  interposed  to  having  it  confirmed,  as  was  done  by  the  de- 
cree, nor  is  any  serious  objection  urged  in  this  court  to  the 
decree  so  far  as  it  adjusts  the  equities  between  the  parties  in 
interest  as  to  payments  made  and  to  be  made.  The  conten- 
tion is  as  to  whether  partition  of  the  one  hundred  acres  of 
which  Benjamin  Dyke  died  seized,  shall  be  made  between  his 
son  and  daughter,  who  constitute  his  only  heirs  at  law.  As 
the  decree  is  now  to  be  reversed  for  another  cause,  the  suffi- 
ciency of  the  evidence  to  sustain  the  claim  of  ownership  put 
forth  by  Lewis  M.  Dyke  to  the  entire  one  hundred  acres  of 
which  the  intestate,  in  his  lifetime,  held  the  legal  title,  will 
not  now  be  discussed,  further  than  to  say  the  evidence  is  not 
of  the  most  satisfactory  character.  It  leaves  on  the  mind 
very  grave  doubts,  if  the  contract  between  the  father  and  the 
son  was  as  it  is  alleged  in  the  answer  to  be,  whether  it  could 
have  been  enforced  against  the  father  in  his  lifetime ;  and  if 
it  could  not  have  been  enforced  against  him,  it  certainly 
could  not  be  enforced  against  his  heirs  since  his  death.  The 
daughter  ought  not  to  be  divested  of  her  inheritance  except 
upon  the  clearest  and  most  satisfactory  evidence,  and  that 
issue  can  only  be  tried  on  a  cross-bill,  when  the  burden  of 
proof  will  rest  on  the  heir  claiming  the  entire  estate.  It  is 
conceded  the  ancestor  of  the  heirs  claiming  the  lands  was 
seized  of  the  legal  title  at  the  time  of  his  death,  and  of  course 
that  title  came  to  his  heirs,  and  vested  in  them.  Unless 
divested  by  decree  of  court,  each  heir  would  take  an  equal 
share  as  an  absolute  estate.  The  decree  provides  that  Nar- 
cissa Irwin  "take  no  part  in  said  land."  Although  very  mar* 
tificially  drawn  in  this  respect,  the  effect  of  the  decree  perhaps 
would  be  to  divest  Mrs.  Irwin  of  her  legal  title  to  the  lands 
of  which  her  father  died  seized.  That  is  affirmative  relief 
in  the  strictest  sense,  and  in  no  event  could  be  granted  except 
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upon  cross-bill.  The  practice  in  this  regard  is  so  well  settled 
by  the  previous  decisions  of  this  court,  it  is  not  necessary  to 
cite  cases  in  its  support. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded. 

Decree  reversed. 


Lewis  B.  Casner 

v. 
Mary  C.  Preston. 

Filed  at  Springfield  March  26,  1884. 

1.  Appeal — review  of  controverted  questions  of  fact.  On  the  trial  of  an 
appeal  from  an  order  of  the  county  court  allowing  a  claim  against  an  estate, 
the  execution  of  the  note  sued  on  was  denied  under  oath,  and  no  considera- 
tion and  failure  of  consideration,  and  a  settlement  of  the  claim,  were  set  up 
in  defence.  The  jury  found  the  issues  for  the  plaintiff,  upon  which  judg- 
ment was  rendered ,  for  the  amount  of  the  note,  and  this  judgment  was 
affirmed  by  the  Appellate  Court:  Held,  that  the  findings  on  the  issues  by 
the  jury,  and  the  findings  by  the  Appellate  Court,  were  conclusive  on  this 
court  as  to  the  disputed  questions  of  fact. 

2.  Maeeied  women — power  to  make  binding  contracts.  Section  6, 
chapter  68,  of  the  Bevised  Statutes  of  1874,  confers  ample  power  on  a  mar- 
ried woman  to  enter  into  a  contract  with  a  person  other  than  her  husband,  to 
remain  with  her  family  on  his  place,  and  allow  him  to  make  his  home  in  the 
family,  and  give  him  such  care  and  attention  as  he  might  require  during  his 
life,  in  consideration  of  his  promise  to  pay  her  for  the  service. 

3.  In  this  case,  a  feeble  old  bachelor,  advanced  in  years,  executed  and 
delivered  to  a  married  woman  a  promissory  note  for  $4000,  payable  six 
months  after  date,  to  induce  her  to  remain  in  his  house  and  make  it  a  home 
for  him,  and  to  care  for  and  nurse  him  during  his  life,  which  she  agreed  to 
do,  and  she  performed  the  agreement  without  objection  on  the  part  of  her 
husband.  It  was  held,  that  the  note  was  based  on  a  sufficient  consideration, 
and  that  had  she  failed  to  perform  her  agreement,  or  been  prevented  from 
doing  so,  that  would  have  only  gone  to  the  consideration,  but  not  to  the 
validity,  of  the  note. 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Tiatt  county;  the  Hon.  J.  W.  Wilkin,  Judge,  presiding. 

This  was  a  claim  filed  by  the  appellee  in  the  county  court 
of  Piatt  county,  at  the  October  term,  1882,  against  the  estate 
of  Christopher  Casner,  deceased,  founded  on  a  note,  a  copy  of 
which  is  given  in  the  opinion  of  the  court.  The  administrator 
denied  the  execution  of  the  note,  under  oath,  and  pleaded  the 
general  issue,  and  that  the  note  was  without  consideration. 
On  a  trial  in  the  county  court  the  jury  found  for  the  claim- 
ant, upon  which  the  court  rendered  judgment.  On  appeal 
by  the  administrator,  a  trial  was  had  before  the  court  and  a 
jury,  resulting  as  in  the  county  court. 

The  evidence  shows  that  in  the  spring  of  1876,  Christopher 
Casner,  deceased,  let  the  appellee  and  her  husband  into  the 
possession  of  his  dwelling  house  and  two  hundred  acres  of 
land,  on  condition  that  her  husband,  James  Preston,  should 
tend  such  portion  of  the  land  as  they  might  agree  upon,  and 
that  appellee  should  reside  in  such  house,  with  her  family, 
consisting  of  herself,  her  husband,  and  four  children,  and 
should  permit  Casner  to  make  said  house  his  home,  and  that 
she  should  at  all  times  thereafter  make  Casner  comfortable 
therein,  by  her  personal  supervision,  care  and  attention,  in 
sickness  as  well  as  in  health.  It  was  alleged  in  appellee's 
bill  filed  in  another  case,  which  was  read  in  evidence  in  this 
case,  that  about  March,  1880,  she  notified  Casner  that  she 
was  going  to  leave  the  place ;  that  Casner  was  a  bachelor,  in 
advanced  years  and  failing  health,  and  about  that  time  agreed 
with  her  that  if  she  would  remain  with  her  family  upon  the 
place,  and  continue  to  make  for  him  such  a  home  and  give 
him  such  care  as  she  had  before  given  him,  so  long  as  he 
should  live,  he  would  make  her  a  deed  for  the  two  hundred 
acres  of  land  within  nine  months  from  that  time,  and  that 
appellee  then  agreed  to  such  offer,  and  complied  with  her 
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part  of  the  contract  until  the  death  of  said  Casner,  which 
occurred  November  3,  1880.  Appellee  also  introduced  in 
evidence  a  letter,  in  the  words  and  figures  following : 

"October  18th. 
"I  am  feeling  very  poorly  to-day,  and  in  case  I  should  not 
get  well  to  make  other  arrangements  for  Mrs.  Preston, — that 
I  don't  speak  to  my  brother,  Lewis,  concerning  my  request  in 
my  letter  to  him, — I  give  her  this  to  hold  and  to  show,  should 
they  try  to  cause  her  any  trouble.  I  also  give  her  her  choice 
of  taking  the  property  or  money.  She  wished  the  property 
in  place  of  the  money,  but  for  fear  they  will  cause  her  trouble, 
I  give  her  my  note  for  four  thousand  dollars  ($1000)  against 
me  or  my  estate,  and  she  is  to  be  provided  for  first,  before 
any  of  the  land  is  divided.  This  I  do  for  her  for  her  kind- 
ness, and  the  care  she  has  given  me  through  my  sickness. 
I  feel  it  my  duty  and  right  to  provide  a  home  for  her.  She 
deserves  to  be  amply  rewarded  for  the  care  and  nursing  she 
gives  me  now.  No  one  could  do  it  better,  and  with  more 
kindness,  than  she  does.  I  also  give  her  these  things  because 
she  has  promised  to  wait  on  me,  and  do  all  she  can  to  make 
me  comfortable,  through  my  sickness.  She  has  done  so,  and 
will  still  do  all  she  can  in  making  me  comfortable.  If  my 
people  refuse  to  give  her  the  property,  then  they  must  pay 
the  money.     This  is  to  be  preserved  if  I  don't  get  well. 

C.  Casner." 

The  defendant  introduced  in  evidence  from  the  files  of  the 
county  court  the  account  of  James  Preston,  against  the  estate, 
for  $1162.42,  including  a  charge  for  boarding  the  deceased 
in  1877,  1878,  1879,  and  up  to  November  3,  1880,  amounting 
to  $624. 

Messrs.  Nelson  &  Careius,  and  Messrs.  Lodge  &  Huston, 
for  the  appellant. 

Messrs.  Eeed  &  Davidson,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  filed  in  the  probate  court  of  Piatt  county,  at  the 
October  term,  1882,  a  claim  for  allowance  against  the  estate 
of  Christopher  Casner,  amounting  to  $4000,  with  interest. 
The  claim  was  evidenced  by  this  instrument : 

"Bement,  Illinois,  October  18,  1880. 

"Six  months  after  date  I  promise  to  pay  M.  C.  Preston 
(4000)  four  thousand  dollars,  with  six  per  cent  interest  from 
date." 

It  was  signed  with  the  name  of  deceased.  To  it  was  at- 
tached this  memorandum :  "If  I  fail  to  deed  to  her  the  two 
hundred  acres  of  land  where  she  now  lives,  in  her  own  name, 
as  I  have  agreed  to  do,  where  the  buildings  and  improve- 
ments are  is  hers."  This  memorandum  was  neither  signed 
nor  dated,  but  was  below  the  note,  and  on  the  same  paper. 
The  administrator  denied,  under  oath,  the  execution  of  the 
note,  and  filed  a  plea  that  it  was  without  consideration ;  also, 
the  plea  of  non-assumpsit,  not  sworn  to, — to  which  replica- 
tions were  filed.  There  was  a  trial  in  the  probate  court,  by 
the  court  and  a  jury,  and  the  issues  were  found  in  favor  of 
appellee.  The  administrator  appealed  the  case  to  the  circuit 
court,  where,  on  a  trial  by  the  court  and  a  jury,  the  same 
verdict  and  judgment  were  rendered.  He  thereupon  removed 
the  case,  by  appeal,  to  the  Appellate  Court,  where,  on  a  trial, 
the  judgment  of  the  circuit  court  was  affirmed,  and  he  appeals 
to  this  court,  and  urges  a  reversal. 

The  jury  and  the  Appellate  Court  having  found  that  de- 
ceased did  make  the  note,  and  that  there  was  a  sufficient  con- 
sideration, and  that  the  note  was  not  settled,  as  claimed  by 
evidence  admitted  under  the  plea  of  the  general  issue,  these 
findings  are  conclusive  on  us,  the  statute  having  forbidden 
this  court  from  reviewing  such  facts. 

But  it  is  insisted  that  appellee,  being  a  married  woman, 
was  incapable  of  entering  into  such  a  contract,  and  the  case 
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of  Olney  v.  Howe,  89  111.  556,  is  referred  to  in  support  of  the 
proposition.  In  that  case  the  administratrix  claimed  under 
a  written  agreement  with  her  mother,  who  was  a  married 
woman,  and  it  was  held  that  under  the  Married  Woman's 
law,  as  amended  in  1869,  she  had  no  power  to  execute  such 
a  contract  as  was  in  controversy  in  that  case.  It  was  there 
agreed  that  if  the  daughter  should  furnish  the  mother,  who 
was  a  feme  covert,  with  a  home  and  support  for  life,  the 
daughter  should  have  certain  promissory  notes,  the  mother 
retaining  the  notes  and  to  have  the  interest  arising  from  them 
during  her  life.  The  notes  were  neither  assigned  nor  deliv- 
ered to  the  daughter.  But  this  note  and  agreement  were 
executed  after  the  adoption  of  chapter  68  of  the  Kevised  Stat- 
utes of  1874:,  the  6th  section  of  which  authorizes  a  married 
woman  to  contract  and  incur  liabilities,  which  may  be  enforced 
against  her  as  if  she  were  sole,  and  unmarried.  The  only 
expressed  limitation  is,  that  she  shall  not  enter  into  partner- 
ship business  without  the  consent  of  her  husband.  This  'pro- 
vision of  the  law  confers  ample  power  on  married  women  to 
enter  into  such-  a  contract  as  this,  especially  so  when  not 
objected  to  by  the  husband. 

It  is  insisted  that  a  married  woman,  from  the  relation  of 
husband  and  wife,  is  required  to  devote  her  labor,  attention 
and  care  to  her  husband  and  family,  and  to  hold,  under  even 
that  section,  that  she  may  contract  to  support  and  devote  her 
care  and  attention  in  nursing  another  person  for  life,  is  de- 
structive of  marital  duties  and  obligations.  Whatever  the 
duty  in  case  the  husband  objects  to  such  a  contract,  in  this 
case  he,  so  far  as  can  be  learned  from  this  record,  made  no 
objection.  It  is  certainly  true  that  no  one  else  can  interpose 
such  an  objection  but  the  husband.  The  note  was  executed 
and  delivered,  and  required  nothing  more  to  perfect  its  exe- 
cution and  validity.  Unlike  the  case  of  Olney  v.  Howe,  there 
was  nothing  more  to  be  done  to  vest  the  legal  title  of  the  note 
in  appellee.     There  the  title,  by  the  terms  of  the  contract, 
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was  not  to  pass  to  the  daughter  till  the  death  of  the  mother. 
It  was  held  to  be  in  the  nature  of  a  devise ;  but  here  the  title 
vested  in  appellee  on  the  delivery  of  the  note.  Nor  did  it 
matter  in  the  least  that  a  portion  of  her  part  of  the  contract 
still  had  to  be  performed.  If  she  failed  to  perform  the  bal- 
ance of  her  agreement,  that  would  have  gone  to  the  consid- 
eration of  the  note,  but  not  to  its  validity.  This  is  the  broad 
distinction  between  the  two  cases. 

There  is  no  complaint  that  the  court  erred  in  any  of  its 
rulings  on  the  law,  on  the  trial.  It  is  true  that  it  is  assigned 
for  error  that  the  trial  court  erred  in  refusing  appellant's 
instructions ;  but  that  assignment  of  error  is  not  noticed  in 
appellant's  argument,  and  seems  to  have  been  abandoned. 

The  lower  courts  have  found  that  appellee  fully  performed 
her  part  of  the  agreement,  and  deceased  must  have  received 
the  consideration  for  which  he  contracted  and  gave  his  note. 
Had  appellee  failed,  refused,  or  had  her  husband  prevented 
her  from  performing  her  part  of  the  agreement  before  the 
death  of  the  maker,  then  there  would  have  been  a  failure 
of  consideration  to  the  extent  of  the  unperformed  portion  of 
the  contract.  But  that  was  not  the  case,  as  the  lower  courts 
have  found.  We  do  not  hold  that  the  husband  did  not  have 
the  power  to  compel  appellee,  at  any  time,  to  cease  the  per- 
formance of  the  agreement,  or  that  she  had  the  power  to 
perform  such  a  contract  in  despite  of  her  husband's  objec- 
tions. There  seems  to  have  been  no  objections  by  him  in 
this  case,  and  it  must  be  inferred  that  his  wife  entered  into 
and  performed  the  agreement  with  the  consent  of  the  hus- 
band. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Ap- 
pellate Court  is  affirmed. 

Judgment  affirmed. 
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Peoria,  Decatur  and  Evansville  Kailway  Company 

v. 
Mary  A.  Duggan. 

Filed  at  Springfield  March  26,  1884. 

1.  Attoknets'  fees — in  suits  against  railroad  corporations — notice. 
The  statute  making  a  railway  corporation  liable  to  the  owner  of  animals  in- 
jured or  killed  on  its  track  when  it  has  failed  to  make  and  keep  in  repair 
fences,  etc.,  and  also  for  reasonable  attorney's  fees,  is  notice  to  such  corpo- 
ration, when  sued  for  such  an  injury,  that  such  attorney's  fees  will  be  claimed, 
and  it  is  not  necessary  it  should  have  any  other  notice. 

2.  Same — when  the  liability  accrues — and  how  the  recovery  may  be  had. 
The  liability  of  a  railway  company  for  attorney's  fees  in  an  action  to  recover 
for  an  injury  to  animals,  growing  out  of  its  neglect  to  fence  its  track,  etc., 
under  the  act  of  1879,  arises  at  the  same  instant  with  its  liability  for  damages, 
and  such  fee  may  be  assessed  in  the  same  suit  with  the  damages,  the  law  not 
favoring  a  multiplicity  of  actions. 

3.  Same — constitutionality  of  the  act.  The  act  of  1879,  making  railway 
corporations  liable  for  attorney's  fees  in  addition  to  the  damage  sustained  by 
the  owners  of  stock  by  the  killing  or  injuring  the  same,  through  a  neglect  to 
fence  their  roads  and  keep  the  same  in  repair,  is  not  open  to  the  objection  of 
being  special  legislation,  in  singling  out  one  class  of  corporations  alone.  The 
statute  may  be  upheld  as  being  in  the  nature  of  a  penalty  for  non-compliance 
with  the  duty  of  fencing,  and  as  a  police  regulation,  not  only  for  the  protec- 
tion of  animals,  but  for  the  public  welfare,  and  as  a  measure  for  the  safety 
of  travel  on  railroads. 

4.  As  a  police  regulation  for  the  promotion  of  the  public  safety  in  travel 
by  railroads,  the  legislature  may  well  require  the  fencing  of  such  roads,  and 
provide  penalties  for  securing  the  performance  of  such  requirement. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Moultrie  county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Stevens,  Lee  &  Horton,  for  the  appellant. 

Messrs.  Meeker  &  Smyser,  for  the  appellee. 
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Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  action  was  commenced  before  a  justice  of  the  peace, 
to  recover  the  value  of  five  hogs  alleged  to  have  been  killed 
by  a  train  on  the  railroad  of  the  defendant.  The  case  was 
appealed  to  the  circuit  court,  and  there  tried  before  the  court 
and  a  jury,  resulting  in  a  verdict  for  the  plaintiff  for  $55, 
upon  which  judgment  was  rendered,  and  on  appeal  to  the 
Appellate  Court  for  the  Third  District  it  was  affirmed,  and 
an  appeal  taken  to  this  court,  the  requisite  certificate  having 
been  made. 

The  suit  was  brought  under  the  act  of  the  General  Assem- 
bly relating  to  fencing  by  railroad  companies,  approved  May 
29,  1879.  (Laws  1879,  224,  225.)  The  act  imposes  on  all 
railroad  companies  the  duty  of  fencing  their  tracks,  main- 
taining cattle-guards,  etc.,  and  then  uses  the  following  lan- 
guage :  "And  when  such  fences  or  cattle-guards  are  not 
made  as  aforesaid,  or  when  such  fences  or  cattle-guards  are 
not  kept  in  good  repair,  such  railroad  corporation  shall  be 
liable  for  all  damages  which  may  be  done  by  agents,  engines 
or  cars  of  such  corporation  to  such  cattle,  horses,  sheep, 
hogs,  or  other  stock  thereon,  and  reasonable  attorney's  fees, 
in  any  court  wherein  such  suit  is  brought  for  such  damages, 
or  to  which  the  same  may  be  appealed, "  etc. 

On  the  trial  in  the  circuit  court,  the  court,  against  the  ob- 
jection of  defendant,  admitted  evidence  that  $15  was  a  rea- 
sonable attorney's  fee  for  attending  to  the  suit  in  that  court, 
and  the  court  instructed  the  jury  that  if  defendant  was  liable 
for  damages,  it  was  also  liable  for  reasonable  attorney's  fees 
in  the  case.  The  propriety  of  the  allowance  of  the  attorney's 
fee  is  the  only  question  which  is  presented. 

It  is  objected,  first,  that  no  claim  for  attorney's  fees  was 
filed  with  the  bill  of  particulars  in  this  case ;  that  that  was 
simply  a  memorandum  of  the  stock  killed,  and  its  value,  and 
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no  notice  was  given  defendant  of  such  a  claim  for  attorney's 
fees  until  the  witness  was  called  to  prove  their  value.  In 
respect  of  this  we  think  the  statute  itself  is  sufficient  notice 
to  the  defendant  that  the  claim  will  be  made,  and  the  de- 
fendant should  be  prepared  to  make  any  resistance  to  it. 

The  next  objection  is,  that  the  attorney's  fee  can  not  be 
included  in  the  same  judgment  for  damages  clone  to  stock  by 
the  company's  trains.  It  is  said  that  the  statute  gives  an 
attorney's  fee,  but  that  the  right  to  it  is  not  perfect  till  the 
performance  of  the  service  for  which  it  is  given,  and  that  it 
is  a  fixed  rule  of  law  that  no  recovery  can  be  had  in  any  suit, 
except  for  causes  of  action  perfected  before  the  commence- 
ment of  the  suit.  Although  this  be  the  general  rule  of  the 
common  law,  it  is  competent  for  the  legislature  to  vary  it  in 
any  given  case,  so  that  we  need  but  inquire  here  what  was 
the  legislative  intention  in  this  regard.  The  liability  for  at- 
torney's fees  exists  at  the  time  the  suit  is  commenced.  It 
arises  at  the  same  instant  with  the  suit  for  damages,  and 
although  it  be  that  the  services  for  which  the  attorney's  fee 
is  given  are  performed  during  the  progress  of  the  suit,  the 
fee  may  most  fitly  and  conveniently  be  assessed  in  the  same 
suit  with  the  damages.  There  is  no  substantial  reason  why 
the  plaintiff  should  be  put  to  an  additional  suit  for  the  re- 
covery of  the  attorney's  fee.  The  law  does  not  favor  the 
multiplicity  of  suits.  The  mere  technical  reason  that  the 
attorney's  services  had  not  been  rendered  at  the  time  of 
the  commencement  of  the  suit,  should  weigh  nothing  against 
the  intendment  of  the  statute.  The  liability  which  is  created 
by  the  act  is  for  the  damages  and  attorney's  fees  conjunc- 
tively, and,  in  our  opinion,  it  was  the  intention  of  the  legis- 
lature that  they  should  be  assessed  together  in  one  and  the 
same  action,  such  intention  being  derived  from  the  language 
of  the  act. 

The  further  objection  is  made  that  this  provision  for  attor- 
ney's fees  is  unwarrantable,  as  being  special  legislation,  in 
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singling  out  one  class  of  corporations  and  attaching  this 
liability  to  one  class  of  cases.  This  provision  may  be  upheld 
as  being  in  the  nature  of  a  penalty  for  non-compliance  with 
the  statutory  duty  of  fencing.  The  requirement  of  the  fenc- 
ing of  railroad  tracks  is  not  alone  for  the  private  benefit  of 
the  owners  of  stock  along  their  lines,  but  it  has  respect  to 
the  public  welfare  as  well,  as  a  measure  for  the  safety  of 
travel  on  railroads.  As  a  police  regulation  for  the  promo- 
tion of  the  public  safety  in  that  respect,  the  legislature  may 
well  require  the  fencing  of  their  railroad  tracks  by  railway 
companies,  and  provide  penalties  for  securing  performance 
of  the  duty. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Columbus  C.  Smith 

v. 

Sarah  J.  Brittenham. 

Filed  at  Springfield  March  26,  1884. 

1.  Pakties  in  chancery — party  in  interest  must  sue.  In  equity,  the 
party  having  the  beneficial  interest  in  the  subject  matter  of  the  suit  must  sue 
in  his  own  name  for  any  invasion  of  his  right  with  respect  thereto,  although 
the  legal  title  may  be  in  another. 

2.  Same— party  suing  must  have  title.  It  is  well  settled  that  no  one,  in 
the  absence  of  some  statute  authorizing  it,  can  maintain  a  suit  in  chancery 
with  respect  to  real  estate  to  which  he  has  neither  the  legal  nor  equitable  title. 

3.  Same — where  party  seeking  relief  disposes  of  his  interest  pending 
suit— whether  the  cause  can  proceed.  If  a  party  having  an  interest  in  land 
commences  a  suit  in  respect  thereto,  and  before  any  hearing  or  disposition 
of  the  cause  upon  the  merits  voluntarily  transfers  all  his  interest  to  another, 
and  the  same  is  made  to  appear  of  record,  the  whole  proceeding  will  become 
so  defective,  for  want  of  proper  parties,  that  no  valid  decree  can  be  entered 
in  the  cause  unless  the  complainant's  assignee,  by  supplemental  bill,  or 
otherwise,  makes  himself  a  party  complainant  to  the  suit. 
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4.  In  this  case,  a  former  owner  of  land  filed  a  bill  to  set  aside  his  con- 
veyance thereof,  as  having  been  obtained  by  fraud  and  deception,  and  the 
decree  granting  the  relief  prayed  was  affirmed  by  the  Appellate  Court.  The 
record  was  brought  to  this  court,  when  the  judgment  of  affirmance  by  the 
Appellate  Court  was  reversed,  and  the  cause  remanded  to  that  court  with 
directions  to  reverse  the  decree  and  remand  the  cause  to  the  circuit  court, 
with  leave  to  amend  the  bill,  etc.,  which  was  done;  but  before  the  reversal  of 
the  decree  by  the  Appellate  Court,  the  master  in  chancery  had  already  made 
a  conveyance  of  the  land  to  the  complainant,  as  required  by  the  original 
decree,  and  the  complainant,  four  days  after  the  making  of  this  deed,  con- 
veyed the  premises  to  the  law  partner  of  his  solicitor.  After  such  convey- 
ance by  him,  he  filed  his  amended  bill,  upon  the  hearing  of  which  the  same 
decree  was  entered  in  his  favor:  Held,  that  it  was  error  to  proceed  with  the 
cause  in  the  name  of  the  complainant  after  he  had  conveyed  his  interest  in 
the  property,  notwithstanding  he  had  made  a  warranty  deed. 

5.  Rescission— for  fraud— placing  the  parties  in  statu  quo.  Where  a 
wife  is  induced,  through  fraud  and  deception,  to  convey  her  lands  to  another 
in  exchange  for  goods  for  her  husband,  who  was  in  collusion  with  the  other 
party  to  the  transaction,  and  concealed  from  her  the  knowledge  of  the  fraud, 
in  order  to  have  the  exchange  rescinded  she  must  place  the  grantee  in  statu 
quo  by  a  return  of  the  goods,  or  an  offer  to  return  them;  and  she  will  not  be 
excused  for  not  first  doing  this,  from  the  fact  that  when  she  discovered  the 
fraud  the  goods  had  all  been  sold  by  her  husband  and  his  assignee  in  bank- 
ruptcy.    In  such  case  no  right  to  rescind  exists. 

6.  Where  land  has-been  exchanged  for  a  stock  of  goods,  if  the  grantor  of 
the  land  wishes  to  rescind  for  fraud  he  must  restore  the  property  received 
in  consideration  of  the  land,  in  kind.  The  other  party  can  not  be  compelled 
to  reconvey,  and  take  such  compensation  as  a  court  or  jury  may  award  him 
for  his  goods.  Compensation  has  no  place  in  the  law  of  rescission.  If  the 
party  imposed  upon  can  not  return  the  goods,  he  must  pursue  such  other 
remedy  as  the  law  affords  him.  The  only  exception  to  the  rule  is  where  the 
thing  is  worthless.     In  that  case  no  return,  or  offer  to  return,  is  necessary. 

7.  Purchases— at  judicial  sale— effect  of  a  reversal  of  the  judgment 
or  decree.  A  purchaser  of  real  estate  under  a  judgment  or  decree,  to  which 
he  is  not  a  party,  when  there  is  no  defect  of  jurisdiction,  and  the  purchase 
is  made  in  good  faith,  will  hold  the  estate,  notwithstanding  a  subsequent 
reversal  on  error  of  such  judgment  or  decree. 

8.  But  this  rule  has  no  application  when  the  plaintiff  in  the  judgment  or 
decree,  or  his  attorney,  is  the  purchaser.  In  such  case  the  purchaser  takes 
the  title  subject  to  be  divested  by  a  subsequent  reversal. 

9.  Same — bona  fide  purchaser  without  notice — who  so  regarded.  The 
owner  of  land  having  conveyed  the  same,  by  deed,  the  grantor  filed  a  bill  to 
set  the  sale  aside  for  fraud,  and  obtained  a  decree  setting  the  same  aside,  and 
for  a  reconveyance  by  the  master  in  chancery.     The  defendant  had  persist- 
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ently  asserted  his  rights  to  the  property,  and  was  in  possession.  Pending  a 
writ  of  error  to  reverse  the  decree,  the  master  made  a  deed  to  the  complain- 
ant, of  the  premises,  and  the  latter  conveyed  to  a  third  person  in  a  few  days 
after  receiving  his  deed.  It  was  held,  that  this  last  grantee  could  not  be 
regarded  as  an  innocent  purchaser  without  notice,  and  as  such  entitled  to 
protection  under  the  reversed  decree.  The  defendant's  continued  posses- 
sion in  such  case  was  notice  of  his  rights. 

10.  Same — rights  of  real  owner  in  possession,  who  is  seeking  reversal 
of  decree — as  against  purchaser.  A  party  in  the  actual  possession  of  land 
under  a  deed  sought  to  be  set  aside,  who  is  in  good  faith  defending  the  suit 
for  the  recovery  thereof,  and  who  has  taken  an  appeal,  or  is  prosecuting  a 
writ  of  error  to  reverse  a  decree  against  him,  can  not  be  deprived  of  the  fruits 
of  his  appeal  or  writ  of  error  because  there  has  been  a  recovery  against  him 
in  the  inferior  court,  and  by  the  successful  claimant  in  that  court  suddenly 
transferring  the  estate  to  a  third  person.  In  such  case  he  must  have  a  rea- 
sonable time,  at  least,  to  avail  himself  of  the  right  to  have  the  highest  tribunal 
in  the  State  pass  upon  the  merits  of  the  suit. 

11.  Judicial  sale — master's  deed  under  decree  for  a  reconveyance — 
whether  to  be  considered  title  acquired  at  judicial  sale.  Where  a  deed  is 
made  by  the  master  in  chancery  under  a  decree  of  court  setting  aside  a  con- 
veyance previously  made  by  the  complainant  on  the  ground  of  fraud,  and 
ordering  a  reconveyance,  and  in  default  thereof  that  the  master  make  such 
conveyance  to  the  complainant,  the  title  so  derived  by  such  master's  deed  is 
not  one  acquired  at  a  judicial  sale.  The  suit  in  such  case  is  in  the  nature  of 
an  equitable  ejectment  brought  to  recover  the  land  of  which  the  defendant 
holds  the  legal  title. 

12.  Attorney  and  client — whether  the  relation  exists.  "Where  the 
printed  briefs  of  a  complainant  are  signed  "L.  &  H.,"  as  counsel,  and  neither 
the  complainant  nor  L.  deny  that  the  relation  of  client  and  attorney  existed 
between  them,  the  evidence  of  such  relation  thus  offered  will  not  be  over- 
come by  the  testimony  of  H.  that  L.  had  nothing  to  do  with  the  litigation  in 
which  the  firm  briefs  were  filed,  and  that  his  name  was  printed  in  the  briefs 
without  his  knowledge. 

13.  Same — employment  of  one  member  of  a  firm — whether  an  employ- 
ment of  all.  Except  where  there  is  a  special  understanding  to  the  contrary, 
the  employment  of  one  member  of  a  legal  firm, is  the  employment  of  all,  and 
the  client  is  entitled,  whether  he  specially  consults  all  or  not,  to  have  the 
benefit  of  their  united  skill  and  judgment  in  the  management  of  his  business. 

14.  Fraud — what  is  evidence  of  fraud.  On  bill  to  rescind  a  contract  for 
the  exchange  of  land  for  a  remnant  of  a  stock  of  merchandise,  the  goods  to 
be  invoiced  and  taken  at  cost  price,  the  proof  showed  that  the  goods,  when 
received,  were  of  considerably  less  value  than  the  invoice  price,  which  was 
relied  on  as  evidence  of  fraud:  Held,  that  such  evidence  failed  to  establish 
the  charge  of  fraud,  or  that  the  goods  were  not  delivered  at  the  original  cost 
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price.     The  original  cost  may  have  been  greatly  in  excess  of  their  value  when 
exchanged. 

15.  Same — who  may  avail  of  it.  If  goods  are  sold  to  a  husband,  so  that 
they  become  his  on  delivery,  the  wife,  who  makes  payment  of  the  price  out 
of  her  own  property,  can  in  no  legal  sense  be  injured  by  the  vendor  failing 
to  deliver  any  part  of  such  goods,  or  by  any  fraud  practiced  on  the  husband. 
He,  alone,  is  the  injured  party,  and  he  alone  can  sue  for  the  fraud  or  failure 
to  deliver  to  him  all  the  goods  he  purchased. 

16.  Vaeiance — between  allegations  and  proof.  "Where  a  bill  filed  by  a 
wife  to  rescind  an  exchange  of  land  by  her  for  goods  of  the  defendant,  for 
fraud  and  deception,  is  framed  on  the  idea  that  she  was  the  purchaser  of 
the  goods,  it  will  not  be  sustained  by  evidence  showing  that  the  trade  was 
made  with  her  husband,  to  enable  him  to  go  into  the  mercantile  business, 
and  that  she  voluntarily  contributed  her  land  to  pay  for  the  goods. 

Appeal  from  the  Circuit  Court  of  De  Witt  county ;  the  Hon. 
George  W.  Herdman,  Judge,  presiding. 

On  the  14th  day  of  August,  1874,  Sarah  J.  Brittenham, 
the  appellee,  filed  in  the  circuit  court  of  DeWitt  county  the 
original  bill  in  this  cause,  against  Columbus  C.  Smith,  the 
appellant,  to  set  aside  a  conveyance  of  two  hundred  and 
thirty-seven  acres  of  land,  made  by  her  to  him,  on  the  12th 
day  of  January,  1869,  in  payment  of  a  stock  of  goods  sold 
by  him  to  her  husband,  John  A.  Brittenham,  on  the  alleged 
ground  said  conveyance  was  obtained  from  her  by  means  of 
fraud  practiced  on  her  by  Smith,  acting  in  concert  with  her 
husband.  At  the  December  term,  1874,  of  the  court,  the 
appellant,  having  failed  to  answer  the  bill,  was  defaulted, 
and  at  the  December  term,  1876,  a  final  decree  was  entered 
against  him,  in  conformity  with  the  prayer  of  the  bill.  At 
the  following  March  term  Smith  entered  a  motion  to  vacate 
the  decree,  and  for  leave  to  answer  the  bill,  which  the  court 
refused  to  allow,  and  entered  an  order  accordingly,  which, 
on  appeal  to  this  court  by  Smith,  was  affirmed.  (See  Smith 
v.  Brittenham,  88  111.  291.)  As  this  decision  did  not,  as  was 
then  held,  affect  the  merits  of  the  case  as  made  by  the  bill, 
Smith  then  sued  out  a  writ  of  error  from  the  Appellate  Court 
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for  the  Third  District  to  the  circuit  court,  which  brought 
before  that  court  for  review  a  complete  record  of  the  cause. 
Upon  a  final  hearing  on  the  merits,  the  Appellate  Court  re- 
versed the  decree  in  so  far  as  it  ordered  a  writ  of  assistance, 
but  affirmed  it  in  all  other  respects,  and  remanded  the  cause 
to  the  circuit  court.  That  court,  upon  the  cause  being  re- 
placed upon  its  docket,  at  its  March  term,  1879,  ordered 
another  writ  of  assistance,  from  which  order  Smith  prose- 
cuted an  appeal  to  the  Appellate  Court,  where  the  order  of 
the  circuit  court  was  affirmed,  and  this  court,  on  appeal  by- 
Smith,  affirmed  the  judgment  of  the  Appellate  Court.  (See 
Smith  v.  Brittenham,  94  111.  627.)  Smith  then  sued  out  a 
writ  of  error  from  this  to  the  Appellate  Court,  by  which  the 
entire  record  in  the  case  was  for  the  first  time  brought  before 
this  court  for  review.  The  cause  was  heard  and  determined 
at  the  March  term,  1881,  of  this  court..  Upon  an  examina- 
tion of  the  case,  as  then  presented,  the  conclusion  was  reached 
by  this  court  that  the  original  bill  was  fatally  defective,  and 
insufficient  to  support  the  decree,  and  on  that  ground  the 
judgment  of  the  Appellate  Court  was  reversed,  and  the  cause 
remanded,  with  directions  to  the  Appellate  Court  to  reverse 
the  decree  and  remand  the  cause*  to  the  circuit  court,  with 
leave  to  amend  bill,  etc.,  which  was  accordingly  done.  (See 
Smith  v.  Brittenham,  98  111.  188.)  It  appears,  however,  before 
the  reversal  of  the  decree  by  the  Appellate  Court,  in  pursu- 
ance of  the  directions  of  this  court,  the  master  in  chancery 
had  already  made  a  conveyance  of  the  land  in  question  to 
Mrs.  Brittenham,  as  required  by  the  original  decree  in  the 
cause.  This  conveyance  was  made  on  the  31st  of  March, 
1879.  Four  days  after  the  making  of  this  deed,  to-wit,  on 
the  3d  of  April,  1879,  Mrs.  Brittenham  conveyed  the  prem- 
ises to  Harvey  E.  Husten,  the  law  partner  of  William  E. 
Lodge,  who,  it  is  conceded,  was  at  the  time  one  of  Mrs.  Brit-. 
tenham's  solicitors  in  the  case,  and  it  is  also  admitted  that 
Husten's  name,  as  well  as  Lodge's,  appears  on  the  briefs  filed 
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in.  the  cause  on  her  behalf,  though  Lodge  testifies  Husten 
personally  had  no  connection  with  it. 

Upon  re-docketing,  the  case  in  the  circuit  court,  the  com- 
plainant amended  her  bill,  which  was  answered  by  Smith, 
admitting  the  sale  of  the  goods  in  exchange  for  the  land,  but 
denying  all  fraud  or  improper  conduct  on  his  part.  He  also 
filed  a  cross-bill,  praying  a  cancellation  of  the  deed  from  Mrs. 
Brittenham  to  Husten,  and  other  relief.  The  general  outline 
of  the  amended  bill  does  not  differ  materially  from  the  original 
bill,  as  set  out  in  the  opinion  in  this  case  in  98  111.  188.  It 
charges,  in  substance  and  effect,  that  complainant  was  the 
owner  of  the  land  in  controversy,  having  acquired  it  by  in- 
heritance from  her  father ;  that  Smith  owned  a  stock  of  goods 
at  Wapella,  and  that  her  husband,  John  A.  Brittenham,  was 
about  starting  a  general  store  at  Monticello,  Illinois ;  that 
Smith  made  a  proposition  to  trade  his  stock  of  goods  for  said 
land ;  that  she  visited  Wapella,  and  there  agreed  to  exchange 
said  land  for  said  stock  of  goods,  upon  the  following  terms : 
Smith  to  take  the  land  at  $14,000,  and  pay  for  the  same  at 
that  price  in  said  goods,  at  their  wholesale  price ;  that  Smith 
agreed  to  invoice  the  goods  at  their  wholesale  cost  price,  and 
if  they  exceeded  $14,000,  she  was  to  pay  the  excess,  and  if 
they  fell  short,  Smith  was  to  pay  the  deficit ;  that  she  was 
unacquainted  with  the  price  of  such  goods  ;  that  she  returned 
home,  and  John  A.  Brittenham  remained  at  Wapella  to  assist 
in  taking  the  invoice  of  said  goods ;  that  John  A.  Brittenham 
was  subject  to  fits  of  distraction,  and  of  unsound  mind,  and 
incapable  of  doing  business ;  that  Smith,  knowing  the  condi- 
tion of  his  mind,  induced  him  to  guess  or  lump  the  stock  of 
goods  and  fixtures  at  $14,000,  instead  of  invoicing  them  ac- 
cording to  the  terms  she  had  agreed  on;  that  Smith  and 
Brittenham,  well  knowing  that  she  would  not  convey  said 
land  if  she  knew  that  said  goods  had  been  lumped  or  guessed 
off,  and  to  get  the  goods  in  John  A.  Brittenham's  hands, 
agreed  to  and  did  make  out  a  false  and  fictitious  invoice  of 

35—109  III. 


546  Smith  v.  Brittenham.  [March 

Brief  for  the  Appellant. 

said  goods,  showing  them  to  be  worth,  at  wholesale  prices, 
$14,000,  when  the  goods  actually  received  by  Brittenham 
did  not  exceed  $6000,  whereby  complainant  was  induced  to 
make  said  conveyance ;  that  after  the  goods  were  received  by 
Brittenham,  Smith  fraudulently  secreted  and  converted  to  his 
own  use  the  most  valuable  part  of  them,  amounting  in  the 
aggregate  to  $4000  ;  that  she  was  thus  damaged  about  $4000 ; 
that  Smith,  after  receiving  the  deed,  shipped  the  goods,  to 
the  amount  of  about  $6000,  to  Monticello ;  that  he  left  the 
invoice  of  the  goods  at  Wapella,  for  the  fraudulent  purpose 
"of  opening  up  and  putting  the -goods  with  other  goods,  and 
prevent  her  from  repudiating  the  contract ; "  that  she  did  not 
discover  the  fraud  practiced  upon  her  until  four  or  five  days 
before  the  March  term,  1874,  of  the  court, — more  than  five 
years  after  the  commission  of  the  fraud, — when  she  repudi- 
ated the  contract,  and  filed  her  bill  for  the  purpose  of  having 
it  set  aside;  "that  she  was  prevented  from  discovering  the 
fraud  by  the  action  of  Smith,  in  colluding  with  her  husband 
to  guess  off  the  goods,  and  then  mix  them  up  with  said  Brit- 
tenham's  goods,  without  any  invoice,  so  that  she  could  not 
distinguish  them ; "  that  when  the  fraud  was  discovered  she 
could  not  return  the  goods,  for  the  reason  that  her  husband  and 
his  assignee  in  bankruptcy  had  long  since  disposed  of  them. 
Upon  the  hearing,  the  circuit  court  found  the  equities,  both 
upon  the  amended  original  bill  and  cross-bill,  with  Mrs.  Brit- 
tenham, and  entered  a  decree  accordingly,  from  which  Smith 
has  appealed  to  this  court. 

Mr.  Thomas  F.  Tipton,  and  Mr.  H.  Y.  Tipton,  for  the  ap- 
pellant : 

Before  a  party  can  rescind  a  contract  for  fraud,  he  must 
return,  or  offer  to  return,  the  consideration  received.  The 
only  exception  is  when  the  thing  received  is  entirely  worth- 
less. Smith  v.  Brittenham,  98  111.  188,  and  authorities  there 
cited  by  appellant. 
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A  transfer  of  the  title  to  land  by  a  decree  of  court  is  not  a 
judicial  sale,  and  any  one  purchasing  from  either  party  is 
chargeable  with  notice  of  all  that  is  pending  in  the  suit,  and 
takes  subject  to  his  title  being  defeated  by  a  reversal  of  the 
decree.  Gilman  et  al.  v.  Hamilton  et  al.  16  111.  225  ;  Talbott's 
Exrs.  v.  Belt's  Heirs,  5  B.  Mon.  523;  Madison's  Heirs  v. 
Hopkins,  12  id.  600;  Clary  v.  Marshall's  Heirs,  3  Dana,  99. 

The  original  decree  in  this  case  was  simply  a  divestiture  of 
Smith's  title  and  vesting  the  same  in  Mrs.  Brittenham,  and 
the  burden  of  proof  laid  on  Husten  to  show  that  he  took  the 
deed  in  good  faith,  and  actually  paid  the  money  for  the  same 
previous  to  notice.  Roseman  et  al.  v.  Miller,  84  111.  299 ; 
Brown  v.  Welch,  18  id.  343;  Moshier  v.  Knox  College,  32  id. 
155;  Baldwin  v.  Soger,  70  id.  603;  Boone  v.  Child,  10  Pet. 
209. 

Husten  being  the  law  partner  of  Lodge,  and  his  name 
appearing  all  the  time  on  all  briefs,  he  is  estopped,  as  against 
Smith,  to  deny  that  he  was  one  of  the  solicitors  of  Mrs.  Brit- 
tenham.    Burnham  v.  Roberts,  70  111.  19. 

An  attorney  can  not  be  treated  as  a  bona  fide  purchaser,  so 
as  to  be  protected  against  a  reversal  of  the  judgment.  Hays 
v.  Cassell,  70  111.  669 ;   Mason  v.  Thomas,  24  id.  287. 

The  possession  of  Smith  at  the  time  of  the  conveyance  to 
Husten,  and  the  litigation,  then,  were  full  notice  to  him  of  the 
rights  Smith  had  to  the  land.  He  is  a  lawyer,  and  to  some 
extent,  at  least,  connected  with  the  case,  and  he  was  bound 
to  know  the  extent  of  Smith's  rights.  Flint  v.  Lewis,  67  111. 
299 ;  Dyer  v.  Martin,  4  Scam.  146 ;  White  v.  White,  89  111. 
460 ;  Mathison  v.  Prescott,  86  id.  493 ;  Brown  v.  Gaffney, 
28  id.  150  ;  ■  Riley  v.  Quigley,  50  id.  304 ;  McDowell  v.  Lucas, 
97  id.  489. 

The  possession  of  land  is  notice  to  all  persons  dealing  with 
the  land  of  all  the  rights  of  the  party  in  possession.  Morrison 
v.  Kelly,  22  111.  610;  Doolittle  v.  Cook,  76  id.  354;  Rupert 
v.  Marts,  15  id.  540;   Bartling  v.  Brasuhn,  102  id.  441. 
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This  case  has  none  of  the  elements  of  a  judicial  or  execu- 
tion sale,  and  hence  the  cases  cited  by  appellee  have  no 
application.  In  this  case  the  original  bill  contained  no  alle- 
gation sufficient  to  give  the  court  jurisdiction  to  cancel  the 
deed.  Smith  v.  Brittenham,  98  111.  188;  Fitzgibbon  v.  Lake, 
29  id.  177.  See,  also,  Smith  v.  Race,  27  111.  393 ;  Alabama 
Conference  v.  Price,  42  Ala.  49  ;  Cooper  v.  Sutherland,  3  Iowa, 
114;  Moore  v.  Neil,  39  111.  256 ;  Frazier  v.  Steinrod,  7  Iowa, 
339 ;  Torrence  v.  Torrence,  53  Pa.  505 ;  Long  v.  Burnett,  13 
Iowa,  28 ;  Stolles  v.  Middleton,  4  Dutcher,  32 ;  Gerrard  v. 
Jameson,  12  Ind.  636;  Carter  v.  Waugh,  42  Ala.  452;  Satcher 
V.  Satcher's  Admr.  41  id.  26. 

As  a  purchaser,  Husten  is  chargeable  with  notice  of  all 
defects  in  the  title  papers  of  Mrs.  Brittenham.  Thompson 
v.  Blair,  3  Mur.  583;  Graves  v.  Graves,  1  S.  &  M.  165;  2 
Leading  Cases  in  Equity,  120,  and  cases  cited ;  Wilson  v. 
Arnold,  5  Mich.  98 ;    Morris  v.  Vanderen,  Dall.  64. 

The  decree  having  been  reversed  on  a  writ  of  error,  the 
appellant  is  to  be  restored  to  all  things  which  he  lost  by  rea- 
son of  the  decree.  Cummings  v.  Noyes,  10  Mass.  433  ;  Jones 
v.  Harker,  5  id.  264 ;  Goodin  v.  Tounee,  Brownell  &  Golds. 
1072;  Bacon's  Abr.  390. 

Husten  stands  simply  as  the  assignee  of  whatever  rights 
Mrs.  Brittenham  had,  and  no  more.  Roberts  v.  Clelland,  82 
111.  538 ;   Reynolds  v.  Hollis,  14  Cal.  667. 

Messrs.  Weldon  &  McNulta,  for  the  appellee : 
Where  the  court  has  jurisdiction  of  the  subject  matter  and 
of  the  parties,  the  reversal  of  the  decree  authorizing  the  sale, 
for  error,  will  not  affect  the  title  of  a  bona  fide  purchaser  for 
value.      Whitman  v.  Fisher,  74  111.  147. 

If  a  decree  be  reversed  for  error,  it  is  a  settled  principle  of 
the  common  law  that  the  defendant  shall  hold  the  property 
sold.  To  this  rule  there  may  be  an  exception,  and  it  is  when 
the  complainant  has  become  the  purchaser,  and  still  holds 


1884.]  Smith  v.  Brittenham.  549 

Opinion  of  the  Court. 

the  title  under  his  purchase.  The  rule  can  only  affect  the 
complainant  or  a  party  to  the  record,  or  one  strictly  occupy- 
ing that  relation.     Fergus  v.  Woodworth,  44  111.  374. 

The  reversal  of  a  decree  will  not  affect  bona  fide  purchasers 
under  it  before  any  proceedings  have  been  taken  to  reverse  it. 
Mulvey  v.  Gibbons,  87  111.  367;  Homer  v.  Zimmerman,  45  id. 
14;  Feaster  v.  Fleming,  56  id.  457;  Goodwin  v.  Mix,  38  id. 
115. 

A  purchaser  bona  fide,  is  one  who  actually  purchases  in 
good  faith.     2  Kent's  Com.  512;  1  Bouvier's  Law  Die.  211. 

The  same  rule  holds  good  when  the  decree  vests  the  title 
without  sale.     Wadhams  v.  Gag,  73  111.  415. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

There  are  several  distinct  grounds  upon  which  the  decree 
in  this  case  is  erroneous,  and  it  must  therefore  be  reversed. 

It  is  a  well  recognized  rule  that  in  equity  the  party  having 
the  beneficial  interest  in  the  subject  matter  of  the  suit  must 
sue  in  his  own  name  for  any  invasion  of  his  rights  in  respect 
thereto,  although  the  legal  title  may  be  in  another.  (Frye 
v.  Bank  of  Illinois,  5  Gilm.  332;  Elder  v.  Jones,  85  111.  384; 
Moore  v.  School  Trustees,  19  id.  83.)  It  is  also  well  settled 
that  no  one,  in  the  absence  of  some  statute  authorizing  it,  can 
maintain  a  suit  in  chancery  with  respect  to  real  estate  to 
which  he  has  neither  the  legal  nor  equitable  title.  (Bowles 
v.  McAllen,  16  111.  30;  Hoare  v.  Harris,  11  id.  24.)  If  such 
an  interest  in  the  complainant  is  indispensable  to  the  com- 
mencement of  the  suit,  as  will  be  conceded,  the  conclusion 
would  seem  to  follow  that  where  a  party  having  such  interest 
commences  a  suit,  and  before  any  hearing  or  disposition  of 
the  cause  upon  the  merits  voluntarily  transfers  all  his  inter- 
est to  another,  and  the  same  is  made  to  appear  of  record,  as 
is  the  case  here,  the  whole  proceeding  will  become  so  defective 
for  want  of  proper  parties,  that  no  valid  decree  can  be  entered 
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in  the  cause  until  the  complainant's  assignee,  by  supple- 
mental bill,  or  otherwise,  makes  himself  a  party  complainant 
to  the  suit, — and  this,  indeed,  is  the  well  recognized  doctrine 
and  practice  in  such  cases.  Mason  v.  York  and  Cumberland 
R.  Rt  Co.  52  Maine,  82. 

The  decree  in  this  case,  so  far  as  it  affects  the  title  to  the 
land  in  controversy,  is  based  exclusively  upon  the  amended 
bill  of  Mrs.  Brittenham,  which  was  not  filed  until  the  10th 
day  of  March,  1882.  At  that  time,  as  is  clearly  shown  by 
the  proofs,  she  had  no  interest  whatever  in  the  land,  she 
having,  on  the  3d  of  April,  1879,  conveyed  all  her  interest 
in  it  to  Husten.  It  was,  therefore,  error  to  proceed  in  the 
cause  under  the  circumstances,  as  is  abundantly  shown  by 
the  authorities  already  cited. 

It  is  suggested,  however,  that  inasmuch  as  Mrs.  Britten- 
ham's  deed  to  Husten  contains  covenants  for  title  upon  which 
she  is  still  liable,  notwithstanding  the  transfer  of  the  lands, 
she  may,  nevertheless,  by  reason  of  her  liability  on  the  cove- 
nants, maintain  the  amended  bill,  and  authorities  are  cited 
in  support  of  this  position.  "We  do  not  think  any  of  the 
cases  cited  sustain  this  view,  and  as  the  amended  bill  does 
not  proceed  upon  any  such  a  theory,  we  deem  it  unnecessary 
to  enter  upon  a  discussion  of  them.  Moreover,  it  would  be 
going  a  long  ways  to  proceed  in  the  case  to  a  decree,  not- 
withstanding her  conveyance,  upon  the  presumption  she  still 
had  an  interest  in  the  subject  matter  of  the  suit,  when  she 
herself  swears  she  has  no  such  interest.  It  would,  at  least, 
be  more  charitable  to  presume  there  has  been  a  release  of 
her  liabilities  or  her  covenants. 

But  outside  of  this  there  are  other  reasons,  as  already  in- 
dicated, why  the  decree  should  be  reversed.  When  the  case 
was  here  the  last  time  the  bill  was  held  totally  defective,  for, 
among  other  reasons,  it  did  not  show  a  return,  or  offer  to  re- 
turn, the  goods  received  by  Brittenham  in  exchange  for  the 
land.     In  the  present  amended  bill  an  effort  has  been  made 
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to  relieve  it  of  this  objection,  but  in  our  opinion  it  has  not 
been  successful.  The  reason  now  assigned  for  not  returning, 
or  offering  to  return,  the  goods,  is,  that  they  were  all  sold  and 
disposed  of  by  Brittenham,  or  his  assignee  in  bankruptcy, 
before  the  fraud  of  appellee  was  discovered.  This  is  not  a 
sufficient  answer  to  the  objection  in  a  case  like  the  present, 
where  there  has  been  a  simple  exchange  of  specific  articles 
of  property.  In  such  a  case  it  is  a  misapprehension  to  sup- 
pose that  the  right  to  rescind  exists  where  both  parties  can 
not  be  placed  in  statu  quo.  To  take  the  land  from  Smith  and 
give  it  to  Mrs.  Brittenham,  and  give  him  in  lieu  of  the  goods  a 
certain  sum  of  money,  such  as  a  court  or  jury  might  think  he 
was  entitled  to  by  way  of  compensation  for  his  goods,  would 
be,  in  effect,  compelling  him  to  sell  his  goods  on  terms  he 
never  consented  to,  and  would  not,  in  any  legal  sense,  be  a 
rescission  of  the  contract.  It  would  lack  the  essential  element 
of  mutuality.  Compensation,  as  we  understand  it,  has  no 
place  in  the  law  of  rescission.  Where  property  has  been  ex- 
changed, as  in  the  present  case,  it  must  be  restored  in  kind, 
otherwise  there  can  be  no  rescission,  and  if  the  injured  party 
is  unable  to  do  this,  by  reason  of  having  sold  or  otherwise 
disposed  of  what  he  received  under  the  contract,  or  any  sub- 
stantial part  of  it,  he  is  simply  in  no  position  to  ask  a  rescis- 
sion, but  must  pursue  such  other  remedies  as  the  law  affords 
him.  The  only  exception  to  the  general  rule  here  stated, — 
if,  indeed,  it  may  be  called  an  exception, — is  where  the  thing 
received  by  the  complaining  party  is  worthless.  In  that  case 
no  return  is  required.  This  exception,  however,  is  rather 
apparent  than  real ;  for  where  the  thing  is  worthless,  in  a 
pecuniary  sense,  nothing  is  received,  hence  there  is  nothing 
to  return.  We  have  examined  all  the  authorities  in  the  briefs 
bearing  on  this  question,  and  many  others  not  cited,  and  find 
them  entirely  harmonious,  and  fully  in  accord  with  the  view 
here  expressed.  Chitty  on  Contracts,  (10th  Am.  ed.)  815, 
noteb;    Benjamin  on  Sales,  (1st  Am.  ed.)  sec.  452,  noteb; 
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1  Leading  Cases  in  Equity,  p.  831,  part  2 ;  2  Pomeroy's  Eq. 
Jur.  sec.  910;  Buchenau  v.  Homey,  12  111.  338;  Wolf  v. 
Dietzsch,  75  id.  205;  Smith  v.  Brittenham,  98  id.  188. 

It  follows,  from  what  we  have  said,  whatever  equities  Mrs. 
Brittenham,  or  those  claiming  under  her,  may  have,  growing 
out  of  the  alleged  fraudulent  contract,  neither  she  nor  they 
have  any  right  to  have  the  contract  rescinded,  and  it  there- 
fore follows  the  land  belongs  to  Smith,  unless  by  virtue  of 
the  master's  deed  to  Mrs.  Brittenham,  or  the  latter's  deed  to 
Husten,  or  by  reason  of  their  united  operation,  he  has  been 
deprived  of  the  title. 

The  doctrine  is  well  established,  that  one  purchasing  real 
estate  under  a  judgment  or  decree  to  which  he  is  not  a  party, 
will,  where  there  is  no  defect  of  jurisdiction,  and  the  purchase 
is  made  in  good  faith,  hold  the  estate,  notwithstanding  a 
subsequent  reversal  on  error  of  such  judgment  or  decree. 
(Whitman  v.  Fisher,  74  111.  147;  Mulvey  v.  Gibbons,  87  id. 
367.)  But  this  rule  has  no  application  where  the  plaintiff 
in  the  judgment  or  decree,  or  his  attorney,  is  the  purchaser. 
In  such  case  the  purchaser  takes  the  title  subject  to  be 
divested  by  a  subsequent  reversal.  (McLagan  v.  Brown,  11 
111.  519;  Fergus  v.  Woodworth,  4:4=  id.  374;  Mason  v.  Thomas, 
24  id.  285 ;  Dickerman  v.  Burgess,  20  id.  266.)  The  case  in 
hand  is  unlike  any  of  those  just  cited,  and  the  general  rules 
established  by  them  have  but  little,  if  any,  direct  bearing 
upon  it.  The  title  sought  to  be  enforced  by  the  bill  in  this 
case  was  not  acquired  at  a  judicial  or  execution  sale,  and  no 
one  connected  with  the  suit  is  claiming  through  such  a  sale. 
The  proceeding  is  in  the  nature  of  an  equitable  ejectment, 
brought  by  the  complainant,  to  recover  a  tract  of  land,  the 
legal  title  to  which  is  conceded  to  be  in  Smith,  or  at  least  it 
is  conceded  to  have  been  in  him  at  the  time  of  filing  the 
original  bill.  It  is  not  denied  that  if  Mrs.  Brittenham  had 
made  no  conveyance  to  Husten  she  would  hold  the  title  to 
the  property  acquired  by.  the  master's  deed,  subject  to  the 
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final  decision  of  the  case  in  this  court ;  but  it  is  claimed  that 
Husten,  her  grantee,  occupies  a  better  position  in  this  respect 
than  she  would,  had  no  such  conveyance  been  made, — in  other 
words,  that  he  is  a  bona  fide  purchaser  for  value,  and  as  such 
is  entitled  to  the  protection  of  a  court  of  equity,  and  Homer 
v.  Zimmerman,  45  111.  14,  and  Wadhams  v.  Gay,  73  id.  415, 
are  relied  upon  to  sustain  the  position.  Waiving,  for  the 
present,  the  questions  whether  Husten  is  to  be  regarded  as 
an  attorney  in  the  case,  also,  whether  he  is  chargeable  with 
notice  of  Smith's  rights,  and  whether  he  has  otherwise  brought 
himself  within  the  provisions  of  the  law  relating  to  bona  fide 
purchasers,  it  may  be  stated  in  general  terms,  without  stop- 
ping to  point  out  all  the  differences  between  those  cases  and 
the  one  before  us,  that  we  do  not  regard  the  latter  as  being 
controlled  by  them.  There  is  one  characteristic  feature  in 
this  case  that  does  not  appear  in  either  of  the  others,  namely, 
the  record  in  this  shows  a  determined  purpose  on  the  part  of 
Smith,  from  the  day  he  first  applied  to  have  the  default  set 
aside,  to  assert  his  rights  to  the  property  by  every  legal  means 
within  his  power,  until  successful,  or  until  the  highest  judicial 
tribunal  had  decided  against  him,  and  at  the  very  time  Mrs. 
Brittenham  conveyed  to  Husten,  an  appeal  had  been  prayed 
and  allowed  to  the  Appellate  Court,  which  was  not  determined 
till  long  afterwards.  We  can  not  sanction  the  claim  that 
where  one  in  the  actual  possession  of  land  is  in  good  faith 
defending  against  an  adverse  suit  for  the  recovery  thereof,  he 
can,  merely  because  there  has  been  a  recovery  against  him 
in  an  inferior  court,  be  deprived  of  all  the  fruits  of  an  appeal 
or  writ  of  error,  by  the  successful  claimant  suddenly  trans- 
ferring the  estate  to  a  third  party.  Before  the  owner  of  a 
freehold  estate  can  be  compelled  to  surrender  it  to  an  adverse 
claimant,  he  has  a  right,  if  he  desires  to  do  so,  to  be  heard  in 
the  highest  appellate  tribunal  of  the  State,  and  for  this  pur- 
pose, where  an  inferior  court  has  rendered  an  adverse  decision 
against  him,  he  must  have  a  reasonable  time,  at  least,  to  avail 
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himself  of  this  right.  Concede  appellant's  counsel  did  not 
avail  themselves  of  the  most  appropriate  means  of  bringing 
the  case  to  a  final  hearing  in  this  court  at  an  earlier  day,  yet 
this  should  not  subject  him  to  a  loss  of  his  estate.  Had  ap- 
pellant ceased  to  contest  appellee's  claim  for  any  considerable 
length  of  time,  or  otherwise  manifested  a  decided  purpose  of 
giving  up  the  contest,  there  would  be  more  plausibility  in  the 
position  of  appellee ;  but  there  is  no  just  ground  for  any  claim 
of  that  kind. 

But  waiving  this  view  of  the  matter  altogether,  we  do  not 
think  Husten  is  in  any  better  position  than  Mrs.  Brittenham 
would  have  been  had  she  made  no  conveyance.  Notwith- 
standing the  statement  of  Lodge  to  the  contrary,  we  must, 
upon  the  record  before  us,  hold  that  Husten,  at  the  time  of 
the  execution  of  these  conveyances,  bore  the  relation  of  attor- 
ney to  Mrs.  Brittenham.  Lodge  seems  to  have  labored  under 
the  impression  that  the  firm  name  of  Lodge  &  Husten  only 
appeared  on  some  of  the  briefs  filed  in  the  cause,  and  that  it 
had  been  placed  there  without  Husten's  knowledge  or  con- 
sent ;  but  upon  an  examination  of  the  record  before  us,  we 
find  Lodge  and  Husten  appear  of  record  to  be  attorneys  in 
this  cause,  and  were  acting  as  counsel  for  Mrs.  Brittenham 
as  late  as  the  25th  of  July,  1881,  and  as  neither  she  nor 
Husten  himself  denies  that  he  sustained  that  relation  to  her, 
we  must  regard  the  record  itself  as  the  most  satisfactory 
evidence  on  that  question.  Except  where  there  is  a  special 
understanding  to  the  contrary,  the  employment  of  one  mem- 
ber of  a  legal  firm  is  the  employment  of  all,  and  the  client  is 
entitled,  whether  he  specially  consults  all  or  not,  to  have  the 
benefit  of  their  united  skill  and  judgment  in  the  management 
of  his  business ;  and  a  reasonably  fair  standard  of  profes- 
sional ethics  will  not  allow  one  member  of  a  firm  to  have 
control  of  the  suit  of  the  client,  while  another  is  speculating 
in  the  fruits  of  the  litigation. 


1884.]  Smith  v.  Brittenham.  555 

Opinion  of  the  Court. 

Husten  can  not  be  regarded  as  an  innocent  purchaser  for 
another  reason.  At  the  time  of  the  conveyance  to  him, 
Smith  was  not  only  contesting  in  court  Mrs.  Brittenham's 
claim  to  the  property,  but  he  was  in  the  actual  possession  of 
it,  claiming  it  as  owner,  and  this  was  constructive  notice  to 
all  the  world  of  his  rights  in  the  premises,  whatever  they 
might  be.     Bartling  v.  Brasuhn,  102  111.  441. 

There  are  other  reasons  why  Husten  is  not  entitled  to  pro- 
tection as  an  innocent  purchaser,  but  we  will  not  stop  to  note 
them,  as  those  already  stated  are  amply  sufficient  for  that 
purpose. 

Even  assuming  the  amended  bill  had  been  so  framed  as  to 
authorize  the  decree  in  the  case,  which,  as  we  have  already 
seen,  it  was  not,  we  are  clearly  of  opinion  the  case  made  by 
the  bill  is  not  sustained  by  the  proofs.  The  substance  of  the 
charge  in  the  bill  is,  that  the  goods  were  to  be  invoiced  and 
taken  at  cost  price,  and  that  the  goods  actually  received  at 
the  store  at  Monticello,  thus  rated,  amounted  to  only  about 
$6000.  Now,  while  the  testimony  of  Jameson,  Bhodes  and 
Donegan,  the  only  witnesses  relied  on  by  appellee  to  show  a 
breach  of  the  contract  with  respect  to  the  amount  of  the 
goods,  fix  their  value  at  from  $4000  to  $5000,  they  do  not, 
nor  does  either  of  them,  state  or  express  any  opinion  as  to 
what  the  goods  would  have  amounted  to  at  the  original  cost 
price.  What  the  goods  were  then  worth,  and  what  they 
originally  cost,  are  two  very  different  propositions.  The  rem- 
nant of  a  stock  of  goods  purchased,  for  instance,  in  1865, 
when  goods  were  almost  fabulously  high,  might  well  not  be 
worth  over  $5000  in  1869,  when,  if  estimated  at  cost  price, 
it  would  amount  to  five  times  that  sum.  The  only  satis- 
factory evidence  on  this  point  is  that  of  Smith.  He  says : 
"At  the  time  this  trade  was  made,  goods  were  high.  As  a 
general  rule,  prices  are  based  on  Coats'  spool  thread.  Thread 
was  then  worth  one  dollar  and  ten  cents ;  to-day  it  is  fifty- 
five  cents,  or  a  trifle  less.     Prints  and  Indian  Head  sheeting 
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were  worth  fifteen  and  a  half  cents,  while  to-day  you  can  buy 
them  for  five  or  six  cents.  The  stock  was  taken  at  cost  prices. 
Some  of  the  goods  had  been  on  hand  three  or  four  years." 
In  another  portion  of  his  testimony  he  states  the  invoice  thus 
made  out  amounted  to  $14,954.80.  Upon  this  question  we 
are  clearly  of  opinion  the  decided  weight  of  the  testimony  is 
with  appellant,  and  the  case  not  being  made  out  upon  this 
point,  it  is  clear  there  is  no  right  of  recovery. 

But  there  is  still  another  view  arising  upon  the  proofs 
which  is  fatal  to  appellee's  right  of  recovery  in  this  case. 
While  the  bill  is  somewhat  ambiguous  with  respect  to  whom 
the  goods  were  sold,  yet  it  is  clear  the  theory  upon  which  the 
suit  is  sought  to  be  maintained  is,  that  the  sale  was  made  to 
Mrs.  Brittenham,  for  there  is  no  other  possible  view  upon 
which  such  a  bill  could  be  sustained.  If  the  goods  were,  in 
fact  and  in  law,  sold  to  the  husband,  and  became  absolutely 
his  on  delivery,  it  is  very  clear  she  could  not,  in  a  legal  sense, 
have  been  injured  by  Smith's  failure  to  deliver  any  part  of 
the  goods  stipulated  for  under  the  contract.  In  contempla- 
tion of  law  the  party  entitled  to  receive  the  goods  alone  would 
have  been  injured,  which,  of  course,  was  her  husband.  When 
we  look  at  the  undisputed  facts  in  the  case,  in  the  light  of 
the  conduct  of  Mrs.  Brittenham  herself,  the  conclusion  is 
irresistible  that  the  purchase  of  the  goods  was  by  the  hus- 
band, and  that  she  neither  had,  nor  did  she  understand  that 
she  had,  any  claim  to  or  interest  in  the  goods  after  the  pur- 
chase. The  bill  itself  states  that  her  husband,  John  A.  Brit- 
tenham,— not  she  and  her  husband, — was  about  to  start  a 
general  store  at  Monticello,  Illinois,  and  that  Smith  made 
the  proposition  to  trade  the  goods  for  the  land,  and  it  was 
known  to  all  parties  that  Brittenham  had  already  purchased, 
or  was  then  about  purchasing,  two  other  stocks  of  goods,  with 
which,  so  far  as  the  record  shows,  his  wife  had  no  connection 
whatever,  which  were  to  be  put  into  the  establishment  and 
business  about  to  be  started  at  Monticello,  together  with  the 
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Smith  goods,  which  was  subsequently  done,  without  any  in- 
terference or  question  on  the  part  of  Mrs.  Brittenham.  The 
business  was  carried  on  by  him  there  for  a  year  or  two,  and 
during  all  this  time  there  is  not  the  slightest  proof  that  she 
had,  or  pretended  to  have,  any  interest  in  it.  And  even  when 
her  husband  finally  drifted  into  bankruptcy,  and  the  remnant 
of  these  goods  had  passed  into  the  hands  of  his  assignee,  she 
still,  so  far  as  this  record  shows,  set  up  no  claim  to  them, 
but  quietly  stood  by  and  saw  them  administered  in  bankruptcy 
for  the  benefit  of  his  creditors.  It  is  hardly  necessary  to 
remark  that  such  conduct  on  her  part  is  wholly  inconsistent 
with  the  idea  she  understood  the  goods  to  belong  to  her. 

The  substance  and  legal  effect  of  the  transaction,  as  we 
understand  it,  is  simply  this :  Mrs.  Brittenham,  for  the  pur- 
pose of  aiding  her  husband  to  establish  himself  in  the  mer- 
cantile business,  voluntarily  contributed  the  land  in  question 
to  pay  for  the  stock  of  goods  purchased  by  him  from  Smith. 
Such  being  the  legal  effect  of  the  transaction,  it  is  clear  it 
does  not  sustain  the  bill  or  the  decree.  In  any  view  we  take 
of  this  case  we  think  the  law  is  with  the  appellant. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 

remanded  for  further  proceedings  in  conformity  with  this 

opinion. 

Decree  reversed. 


Bernhard  Gradle 

v. 

Charles  Kern. 

Filed  at  Ottawa  March  26,  1884. 

1.    Evidence — as  giving  character  to  an  alleged  fraudulent  transaction. 

A,  of  the  firm  of  A,  B  &  Co.,  sold  a  lot  of  goods,  etc.,  to  T>,  his  son-in-law, 
on  the  evening  of  January  11,  for  which  he  received  a  check  for  the  price. 

B,  another  partner,  not  knowing  of  such  sale,  afterward  sold  and  delivered 
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the  same  goods  to  E,  receiving  part  cash,  and  taking  a  note  for  the  balance. 
D,  the  son-in-law,  about  the  same  time  bought  the  remaining  goods  of  the  firm 
from  A,  and  brought  replevin  against  E,  the  other  purchaser,  which  suit  was 
dismissed  for  want  of  prosecution,  and  a  return  of  the  goods  awarded.  The 
goods  not  being  returned,  E  brought  suit  on  the  replevin  bond,  the  surety 
alone  being  found,  who  pleaded  title  in  his  principal  by  his  prior  purchase, 
and  that  the  merits  had  not  been  tried  in  the  replevin  suit.  On  the  trial  the 
court  allowed  the  other  partner,  B,  and  another  witness,  to  testify  that  B  had 
no  knowledge  of  any  sale  to  D  until  after  the  replevin  of  the  goods  from  E, 
and  to  facts  tending  to  show  that  the  remaining  part  of  the  stock  was  taken 
away  in  great  haste  in  the  afternoon  of  January  12,  after  the  replevin:  Held, 
that  this  evidence  was  not  irrelevant,  but  was  proper,  with  other  facts  shown, 
to  be  considered,  as  tending  to  prove  that  the  apparent  sale  to  D,  the  son-in- 
law,  was  not  real,  but  a  mere  device  to  place  the  goods  and  proceeds  where 
A,  alone,  might  avail  himself  of  them,  to  the  exclusion  of  his  partners  and  the 
creditors  of  his  firm. 

2.  Same — as  against  surety  in  replevin  bond.  In  an  action  on  a  replevin 
bond,  in  which  the  surety  alone  is  served,  where  he  pleads  that  the  merits  of 
the  replevin  suit  were  not  tried,  and  sets  up  title  to  the  property  in  his  prin- 
cipal, whatever  evidence  would  be  competent  against  the  principal  is  compe- 
tent against  the  surety,  even  though  it  relates  to  facts  occurring  after  he 
became  surety.  The  surety  in  such  action  has  merely  the  right  to  assert  his 
principal's  title,  and  deny  that  of  the  defendant  in  replevin,  in  the  same  way 
that  the  latter  might  have  done  in  the  action  of  replevin. 

3.  Fraudulent  sale — passes  no  title.  A  person  purchasing  a  stock  of 
goods  from  one  member  of  a  firm  to  aid  him  in  defrauding  the  other  part- 
ners and  the  creditors  of  the  firm,  will  acquire  no  valid  title  to  the  goods, 
and  a  subsequent  sale  made  by  the  other  partners  in  behalf  of  the  firm  will 
pass  a  good  title  to  the  purchaser  from  them,  whether  he  had  notice  of  the 
prior  sale  or  not. 

4.  Sale  of  personal  property — possession  must  accompany  the  sale. 
Where  a  purchaser,  for  value,  of  personal  property  capable  of  immediate 
delivery,  suffers  the  same  to  remain  in  the  possession  of  the  vendor,  and 
while  so  in  the  possession  of  the  vendor  a  subsequent  purchaser  of  the  same 
property,  for  value,  in  good  faith  and  without  notice  of  the  former  sale, 
obtains  the  actual  possession  of  the  property,  the  title  of  the  latter  will  be 
upheld,  not  only  as  against  the  vendor,  but  also  as  against  the  first  pur- 
chaser. 

5.  Law  and  fact — as  to  diligence  in  acquiring  possession  of  goods  by 
purchaser.  Whether  a  purchaser  of  goods  has  used  due  diligence  to  acquire 
possession  so  as  to  protect  his  title  against  a  subsequent  purchaser,  is  a 
question  of  fact,  which  the  court  has  no  right  to  take  from  the  jury  by  an 
instruction. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Charles  Kern,  sher- 
iff, for  the  use  of  Emanuel  Klein,  upon  a  replevin  bond  exe- 
cuted by  Joseph  Metzler,  as  principal,  and  Bernhard  Gradle, 
as  surety.  The  replevin  suit  was  dismissed  for  want  of  pros- 
ecution. By  reason  of  the  case  not  having  been  disposed  of 
on  the  merits,  the  surety,  who  alone  was  served,  was  per- 
mitted to  plead  Metzler's  title  to  the  goods  replevied,  in  bar 
of  all  except  nominal  damages. 

The  record  shows  that  Strausz,  Schlesinger  and  Potowsky 
were  partners,  under  the  name  and  style  of  Strausz,  Schle- 
singer &  Co.,  engaged  in  the  manufacture  and  sale  of  ear 
muffs,  in  the  city  of  Chicago.  The  manufacturing  was  done 
usually  in  the  summer  and  early  fall,  and  the  vending  in  the 
fall  and  winter.  In  January,  1877,  this  firm  had  on  hand  in 
their  store  a  quantity  of  ear  muffs,  and  a  quantity  of  materials 
not  manufactured,  consisting  of  black  plush,  black  binding 
and  elastic  braid,  which  had  cost  them  about  $1000.  These 
last  named  three  articles  were  not  needed  for  use  until  the 
then  coming  summer.  In  the  early  part  of  January,  1877, 
the  partners  agreed  that  these  articles  should  be  sold  to  raise 
money  to  meet  their  paper  about  to  mature.  Not  long  after, 
Schlesinger  reported  to  his  partners  an  offer  he  had  received 
to  buy  at  about  $720.  On  January  11,  1877,  Potowsky, 
having  about  noon  of  that  day  received  an  offer  from  Klein 
to  take  the  lot  at  $742.88,  reported  the  same  to  his  partners, 
and  advised  to  accept  it.  Schlesinger  objected,  and  Strausz 
was  undecided,  and  hence  they  came  to  no  conclusion.  After- 
wards, in  the  evening  of  the  same  day,  the  approval  of  Strausz 
having  been  given,  Potowsky  went  to  Klein's  store,  and  told 
him  they  had  accepted  his  offer,  and  would  send  the  goods 
over  in  the  morning.     In  the  meantime,  Schlesinger  met  his 
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own  son-in-law,  Joseph  Metzler,  at  the  store  of  the  latter,  and 
then  procured  an  offer  from  him  to  take  the  goods  at  $849, 
which  Schlesinger  accepted,  and  Metzler  at  once  gave  him  a 
check  for  that  amount,  payable  to  the  order  of  Joseph  Metz- 
ler, and  indorsed  by  him  to  Strausz,  Schlesinger  &  Co.,  and 
took  from  Schlesinger  a  bill  of  sale  of  the  goods  to  him,  in 
the  name  of  the  firm.  This  was  in  the  afternoon, — not  later 
than  four  or  five  o'clock.  On  the  morning  of  January  12, 
1877,  Potowsky  put  these  goods  in  an  express  wagon,  took 
them  to  Klein's  store,  and  delivered  them  to  him  about  nine 
or  ten  o'clock,  and  received  in  payment  therefor  $442  in 
money,  and  Klein's  due  bill  to  the  firm  for  the  balance  of 
the  price, — $300.  In  the  course  of  the  morning  of  the  same 
day,  Joseph  Metzler  sued  out  a  writ  of  replevin  against  Klein, 
and  took  the  goods  in  question  away.  The  action  of  replevin 
was  dismissed  for  want  of  prosecution,  and  a  return  of  the 
goods  ordered.  Gradle,  the  surety,  pleaded  in  mitigation  of 
damages  that  the  right  of  property  was  in  Metzler,  and  not 
in  Klein.  A  trial  of  that  issue  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $1389, — the  value  of  the 
property,  and  interest.  This  judgment,  on  appeal  to  the  Ap- 
pellate Court  for  the  First  District,  was  affirmed,  and  Gradle 
appeals  to  this  court. 

On  the  trial,  Klein  testified  that  when  he  bought  and  paid 
for  the  goods  he  had  no  notice  that  any  sale  had  been  made 
to  Metzler,  and  there  was  evidence  tending  to  show  that  he 
had  notice  of  that  sale.  It  was  also  shown  that  Schlesinger 
had  applied  to  Metzler  and  his  brother,  then  in  business 
together,  to  sell  them  the  entire  stock  of  goods  and  materials, 
but  that  the  brother  declined  to  share  in  the  purchase.  One 
Schroeder,  called  by  the  plaintiff,  testified  that  on  January 
12,  1877,  he  saw  Joseph  Metzler  at  the  place  of  business  of 
Strausz,  Schlesinger  &  Co.,  and  was  permitted  to  testify,  over 
objections,  that  Metzler  came  there  in  the  afternoon  of  that 
day  with  another  man,  and  found  Schlesinger  there,  no  other 
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partner  being  there.  The  man  produced  a  paper,  and  soon 
after  Schlesinger  went  into  the  street  and  procured  express- 
men and  laborers,  and  in  haste  packed  and  took  away  the 
stock  of  ear  muffs,  and  Metzler  asked  witness  to  assist.  The 
goods,  consisting  of  several  hundred  boxes,  were  all  taken 
then,  and  the  office  furniture  and  shelves  were  taken  the  next 
clay.  It  appears  that  the  muffs  were  purchased  by  Metzler 
separately  from  the  materials  claimed  by  Klein.  Charles 
Metzler  testified  that  the  ear  muffs  were  bought  after  the 
plush,  braid  and  binding,  but  were  first  delivered.  All  the 
goods  came  to  the  store  of  Metzler  &  Co.  about  the  same  time. 
The  other  material  facts  appear  in  the  opinion. 

Messrs.  Moses  &  Newman,  for  the  appellant. 

Mr.  Francis  Lackner,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  find  no  reason  to  disturb  the  judgment  of  the  Appel- 
late Court.  It  is  contended  the  circuit  court  erred  in  admit- 
ting the  testimony  of  Strausz  and  Schroeder,  given  after  the 
proofs  for  defendant  were  closed,  tending  to  prove  that  Strausz 
had  no  knowledge  of  any  sale  to  Metzler  until  after  the  goods 
in  Klein's  hands  had  been  taken  on  the  writ  of  replevin,  and 
also  tending  to  prove  that  the  remaining  part  of  the  stock 
(ear  muffs)  was  taken  away  in  great  haste  in  the  afternoon 
of  January  12,  and  after  the  other  goods  were  taken  from 
Klein  on  the  writ  of  replevin,  and  for  this  error  the  Appellate 
Court  ought  to  have  reversed  the  judgment.  It  is  insisted  all 
this  evidence  is  irrelevant,  having  no  legal  bearing  upon  the 
title  of  Metzler  or  Klein  to  the  goods  in  controversy.  We  do 
not  think  so.  The  testimony  of  Charles  Metzler,  already 
given,  tended  to  show  that  while  the  purchase  of  the  plush, 
braid  and  binding  was  made  by  Metzler  before  his  purchase 
of  the  residue  of  the  stock,  it  also  tends  to  show  that  the 
36—109  III. 
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latter  purchase  was  made  soon  after,  and  does  not  exclude 
the  idea  that  it  was  made  on  the  evening  of  the  11th.  The 
facts  that  the  sale  was  to  Schlesinger's  son-in-law;  that 
Metzler's  brother  refused  to  be  a  party  to  either  purchase ; 
that  the  goods  were  brought  to  the  store  at  the  same  time  ; 
that  Metzler,  when  Schlesinger  found  Klein  had  offered  87J 
cents  a  yard,  at  once  consented  to  take  the  goods  at  one  dol- 
lar, when  before  he  was  willing  to  give  no  more  than  85  cents, 
and  his  partner  would  not  buy  at  that, — afforded  ample 
ground  for  further  inquiry,  and  authorized  proof  that  both 
these  sales  were  kept  from  the  knowledge  of  his  partners  by 
Schlesinger,  and  that  the  ear  muffs  were  removed  from  the 
store  with  great  haste,  and  in  the  absence  of  and  without  the 
knowledge  of  his  partners.  The  proof,  subsequently  brought 
out,  that  while  there  were  some  four-  hundred  boxes  of  ear 
muffs  taken  from  the  store  of  Strausz,  Schlesinger  &  Co., 
only  one  hundred  and  twenty-five  boxes  reached  the  store 
of  Metzler  &  Co.,  tending  to  show  that  over  two  hundred  of 
the  boxes  were  spirited  away,  further  shows  that  it  was  proper 
all  this  evidence  should  be  considered  by  the  jury.  It  tended 
to  show  that  the  apparent  sales  to  Metzler  were  not  real,  but 
were  mere  devices  to  place  the  goods  and  the  proceeds  where 
Schlesinger  alone  should  be  able  to  avail  himself  of  the  same, 
to  the  exclusion  of  his  partners  and  the  creditors  of  his  firm. 
If  this  were  really  so,  and  Metzler  was  a  party  to  this  arrange- 
ment, and  for  that  purpose,  he  acquired  no  valid  title  to  the 
goods,  and  a  subsequent  sale  by  the  other  partners,  in  behalf 
of  their  firm,  passed  a  valid  title  to  Klein,  whether  he  had 
notice  of  the  fraudulent  sale  to  Metzler  or  not. 

It  is  said  that  because  the  sales  were  separate,  the  second 
could  not  vitiate  the  first,  which,  it  is  said,  was  consummated. 
Before  the  court  could  act  upon  that  hypothesis,  it  would  be 
necessary  that  the  court  should  decide  that  they  were  in 
truth  separate,  and  not  parts  of  one  arrangement  between 
Metzler  and  Schlesinger.     That,  under  the  evidence,  was  a 
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question  of  fact  for  the  jury.  The  court  was  right  in  omit- 
ting to  decide  it.  Charles  Metzler  had  sworn  that  the  ear 
muffs  were  bought  after  the  plush,  braid  and  binding,  but 
were  first  delivered.  The  evidence  tends  to  prove  that  all 
came  to  the  store  of  Metzler  &  Co.  at  the  same  time,  or  about 
the  same  time.  He  nowhere  says  the  ear  muffs  were  not 
bought  until  the  12th,  and  if  he  had,  the  transactions  are 
so  connected  with  each  other  that  such  difference  in  date 
would  not  be  decisive  of  the  character  of  the  transaction. 

It  is  said  some  of  this  proof  relates  to  acts  done  after 
Gradle  signed  the  bond,  and  he  should  not  be  affected  thereby. 
Gradle  has,  by  the  statute,  merely  the  right  to  assert  Metz- 
ler's  title  and  deny  Klein's,  in  the  same  way  that  Metzler 
might  have  done  in  the  action  of  replevin.  Whatever  would 
be  competent  against  Metzler  in  such  case,  was  competent 
against  Gradle,  who  has  the  privilege  of  standing  on  Metzler's 
rights. 

We  do  not  deem  it  necessary  to  discuss  in  detail  each  of 
the  rulings  of  the  court  in  giving,  modifying  and  refusing 
instructions  asked  by  the  parties,  respectively.  The  two 
instructions  given  at  the  request  of  plaintiff  we  think  were 
correct  and  appropriate,  and  not  calculated  to  mislead,  and 
when  taken  together,  clearly  eliminate  the  questions  of  law 
from  questions  of  fact,  and  do  not,  as  counsel  suggest,  leave 
questions  of  law  to  the  jury.  It  was  not  error  to  modify,  as 
was  done,  instructions  marked  "1st"  and  "4th,"  given  at 
defendant's  request.  Instructions  "2d,"  "7th"  and  "8th," 
given  at  the  request  of  defendant,  ought  not  to  have  been 
given.  Instructions  given  at  the  request  of  defendant,  and 
marked  "3d,"  "5th,"  "6th,"  "9th,"  "10th,"  "11th,"  "12th," 
"13th"  and  "14th,"  presented  to  the  jury,  fully,  the  law  of 
the  case  as  to  all  the  questions  raised  by  instructions  asked 
by  defendant.  Those  asked  by  defendant,  and  marked  "  1 5th, " 
"16th,"  "17th,"  "18th,"  "19th,"  "20th"  and  "22d,"  were 
properly  refused  by  the  court.     Each  of  them,  except  the 


564:  Gradle  v.  Kern.  [March 

Opinion  of  the  Court. 

22d,  was  clearly  erroneous  on  its  face,  and  that  marked 
"22d"  had  no  relation  to  the  question  at  issue. 

Where  a  purchaser,  for  value,  of  personal  property  capable 
of  immediate  delivery,  suffers  the  same  to  remain  in  the  pos- 
session of  the  vendor,  and  while  so  in  the  possession  of  the 
vendor  a  subsequent  purchaser  of  the  same  property,  for 
value,  in  good  faith  and  without  notice  of  the  former  sale, 
obtains  the  actual  possession  of  the  property  in  question,  the 
title  of  the  subsequent  purchaser  must  be  upheld, — not  only 
as  against  the  vendor,  but  also  as  against  the  first  purchaser. 
Counsel  for  appellant,  conceding  this  to  be  the  general  rule, 
strenuously  insist  that  this  case,  by  the  proofs,  is  taken  out 
of  the  general  rule.  The  substance  of  the  contention  is,  that 
by  the  proofs,  Metzler  was  guilty  of  no  improper  delay  in  his 
measures  taken  to  get  possession.  It  is  said,  in  substance, 
that  the  sale  to  Metzler  was  between  four  and  five  o'clock  in 
the  afternoon  of  the  day ;  that  the  hour  for  closing  business 
was  six,  and  that  soon  after  nine  the  next  morning  Metzler 
came  for  the  goods,  and  hence  he  was  guilty  of  no  faulty 
delay.  Without  passing  upon  the  question  sought  to  be  pre- 
sented upon  this  hypothesis,  it  is  clear  that  whether  the  sup- 
posed action  be  faulty  or  not,  is  a  question  of  fact,  which  the 
circuit  court  had  no  lawful  right  to  take  from  the  jury.  The 
court  was  not  asked  to  charge  that  if  Metzler  used  due  dili- 
gence to  acquire  possession,  his  title  should  prevail.  Aside 
from  this,  some  of  the  proofs  pointed  to  about  the  hour  of  noon 
on  the  11th  of  January  as  the  date  of  Metzler's  purchase,  and 
the  proof  is  not  conclusive  that  he  took  any  measures  to  gain 
possession  before  about  noon  of  the  12th.  Be  this  as  it  may, 
the  instructions  asked,  which  demanded  of  the  court  to  rule 
that  as  a  matter  of  law  this  case  does  not  fall  under  the  gen- 
eral rule  of  law  mentioned,  were  properly  refused. 

Finding  no  material  error  in  the  rulings,  the  judgment  is 

affirmed. 

Judgment  affirmed. 
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Thomas  M.  Campbell 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Mt.  Vernon  March  29,  1884. 

1.  Chimin  al  law — local  jurisdiction  of  offences — exception  to  the  rule. 
Under  the  constitution  and  laws  of  this  State,  as  at  common  law,  the  local 
jurisdiction  of  all  offences  is  in  the  county  where  the  offence  is  committed. 
The  crime  of  larceny  is  made  an  exception,  and  the  offender  may  be  tried  in 
any  county  to  which  he  carries  the  stolen  property,  or  where  it  may  be  found, 
as  well  as  in  the  county  in  which  the  property  was  first  taken.  This  rule  has 
no  application,  however,  to  any  crime  other  than  larceny.  The  offence  of 
receiving  stolen  property,  or  aiding  in  its  concealment,  knowing  it  to  have 
been  stolen,  is  not  embraced  in  section  393  of  the  Criminal  Code,  and  the 
person  must  be  tried  in  the  county  where  the  offence  was  committed. 

2.  Same— former  acquittal — whether  a  bar  to  a  second  prosecution — 
jurisdiction  essential— former  acquittal  in  another  county.  The  trial  and 
acquittal,  in  one  county,  of  one  charged  with  receiving  stolen  goods,  know- 
ing them  to  have  been  stolen,  is  no  bar  to  an  indictment  for  the  same  offence 
in  a  different  county,  unless  it  shall  appear  that  the  offence  was  committed 
in  the  county  in  which  the  acquittal  was  had,  so  as  to  give  the  circuit  court 
of  that  county  jurisdiction.  An  acquittal  of  a  crime  by  a  court  having  no 
jurisdiction  is  no  bar  to  a  prosecution  for  the  same  offence  in  a  court  having 
jurisdiction. 

3.  The  general  rule  at  common  law  is,  that  an  acquittal  in  one  county  can 
only  be  pleaded  in  the  same  county,  for  the  reason  that  all  indictments  are 
local;  and  if  the  first  is  laid  in  the  wrong  countj^,  the  defendant  can  not  be 
found  guilty,  and  could  not  have  been  in  legal  jeopardy.  To  this  rule  there 
are  a  few  exceptions,  as,  in  larceny,  and  in  case  of  a  change  of  venue,  as  in 
this  State. 

4.  Same— former  acquittal,  to  be  a  bar,  must  have  been  in  respect  to 
the  same  identical  offence — and  the  plea  must  so  show.  To  make  a  plea  of 
a  former  acquittal  or  conviction  a  bar  to  a  second  indictment,  proof  of  the 
facts  alleged  in  the  second  must  be  sufficient  in  law  to  have  warranted  a  con- 
viction upon  the  first  indictment  of  the  same  offence  charged  in  the  second 
one,  and  not  of  a  different  offence;  and  the  plea  must  show  that  the  offence 
charged  in  both  cases  is  the  same  in  law  and  in  fact,  and  the  question  must 
be  determined  by  the  facts  appearing  from  the  record,  without  the  aid  of 
extrinsic  circumstances. 

5.  Same — of  a  plea  of  former  acquittal — its  requisites.  A  plea  of  an 
acquittal  of  the  same  offence  in  a  different  county  is  defective,  in  substance, 
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if  it  fails  to  show  that  the  court  of  such  other  county  had  in  some  legal  way- 
acquired  jurisdiction  of  the  subject  matter,  and  how  such  jurisdiction  was 
acquired,  as,  by  a  change  of  venue,  or,  in  case  of  larceny,  by  the  defendant 
having  taken  the  stolen  property  into  such  county. 

6.  Same — a  plea  must  answer  all  it  professes.  A  special  plea  (as,  a  for- 
mer acquittal,)  to  an  indictment  containing  several  counts,  if  it  fails  to  answer 
any  one  count,  is  bad  on  demurrer. 

7.  Same — concealing  sto  len  property.  A  party  knowing  property  to  have 
been  stolen,  has  no  right  to  conceal  the  same,  even  with  the  intention  to  save 
himself  from  loss;  and  a  clause  in  an  instruction,  on  the  part  of  the  defend- 
ant, announcing  a  different  rule,  will  vitiate  the  entire  instruction. 

8.  Same—  general  verdict  on  several  counts.  On  an  indictment  for  re- 
ceiving stolen  property,  and  also  for  aiding  in  its  concealment,  charged  in 
two  separate  counts,  both  of  which  relate  to  but  one  and  the  same  transac- 
tion, the  punishment  for  each  offence,  even  if  distinct  ones,  being  the  same, 
a  general  verdict  of  guilty  is  good,  and  will  sustain  a  judgment  inflicting  a 
single  punishment. 

9.  Practice — improper  remarks  of  State's  attorney — waiver  by  failing 
to  object.  A  party  on  trial  upon  a  criminal  charge  will  not  be  permitted  to 
remain  quiet  without  calling  the  attention  of  the  court  to  it,  and  permit  the 
State's  attorney  to  indulge  in  improper  language,  and  afterward  assign  the 
same  for  error.  He  must  object  at  the  outset,  or  his  objection  will  be  deemed 
to  have  been  waived.  But  the  fact  defendant's  counsel  may  have  traveled 
outside  of  the  record,  and  made  statements  not  warranted  by  the  evidence, 
affords  no  justification  for  the  State's  attorney  to  do  the  same  thing. 

10.  Instruction — giving  undue  prominence  to  particular  facts,  and 
giving  improper  construction  to  a  letter.  On  the  trial  of  one  for  receiving, 
and  also  for  aiding  in  concealing,  stolen  property,  an  instruction  directing 
the  attention  of  the  jury  to  a  particular  part  of  the  evidence,  and  giving  it 
undue  importance,  and  which  also  gives  a  construction  to  a  letter  of  the  de- 
fendant not  warranted  by  any  correct  reading,  is  properly  refused. 

11.  Same — should  be  applicable  to  the  case.  Although  an  instruction 
contains  a  correct  principle  of  law,  yet  if  it  has  not  the  slightest  application 
to  the  facts  of  the  case,  its  refusal  is  proper. 

Writ  op  Error  to  the  Circuit  Court  of  Jackson  county ; 
the  Hon.  Daniel  M.  Browning,  Judge,  presiding. 

Messrs.  Albright  &  Harben,  and  Mr.  E.  M.  Davis,  for  the 
plaintiff  in  error : 

The  court  erred  in  sustaining  the  demurrer  to  the  plea  of 
autre  fois  acquit.     The  demurrer  admits  the  offences  in  the 
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two  indictments  were  identical.  Section  399  of  the  Criminal 
Code,  gives  jurisdiction  in  any  county  in  the  State  through 
which  stolen  property  may  be  taken.  Having  been  tried  in 
the  county  where  property  is  stolen,  the  defendant  can  not  be 
tried  in  any  other  county.    1  Bishop  on  Crim.  Law,  981,  982. 

One  convicted  of  a  particular  offence  contained  in  another, 
or  which  includes  another,  can  not  be  again  tried  for  such 
other  offence.  State  v.  Chaffin,  2  Swan,  (Tenn.)  493  ;  1  Bishop 
on  Crim.  Law,  sec.  1058 ;  State  v.  Johnson,  12  Ala.  849 ;  Drake 
v.  State,  60  id.  42. 

The  State  can  not  split  up  one  crime  and  prosecute  it  in 
parts.  A  prosecution  for  a  single  part  of  a  crime  bars  any 
further  prosecution  upon  the  whole  or  any  part  of  the  same 
crime.  State  v.  Cooper,  1  Gr.  (N.  J.)  361 ;  Regina  v.  'Elling- 
ton, 9  Cox,  C.  C.  86;  State  v.  Damon,  2  Tyler.  387;  Jackson 
v.  State,  14  Ind.  327;  1  Bishop  on  Crim.  Law,  sec.  1060; 
Roberts  v.  State,,  14  Ga.  8 ;  State  v.  Lewis,  2  Hawks,  (N.  C.) 
98 ;  Foster  v.  State,  39  Ala.  229 ;  Harrison  v.  State,  36  id. 
248 ;  State  v.  Spear,  6  Mo.  644. 

As  to  the  improper  remarks  made  by  the  State's  attorney 
in  his  closing  speech,  highly  calculated  to  prejudice  the 
jury  from  consideration  of  matters  not  in  evidence,  counsel 
referred  to  the  following  cases  :  Wilson  v.  People,  94  111.  299  ; 
Bulliner  v.  People,  95  id.  394;   Earll  v.  People,  99  id.  123. 

The  two  offences  charged  are  inconsistent,  and  a  general 
verdict  of  guilty,  including  both  counts,  is  erroneous.  Tobin 
v.  People,  104  111.  565. 

Mr.  James  McCartney,  Attorney  General,  and  Mr.  William 
Schwartz,  State's  attorney,  for  the  People : 

The  local  jurisdiction  of  all  offences  not  otherwise  provided 
by  law,  shall  be  in  the  county  where  the  offence  was  commit- 
ted.    Underwood's  Stat.  p.  477,  chap.  38,  sec.  395. 

In  section  399  of  the  same  statute,  in  case  of  larceny, 
jurisdiction  is  conferred  on  the  court  in  any  county  into 


568  Campbell  v.  The  People.  [March 

Opinion  of  the  Court. 

which  the  property  is  taken,  or  through  which  it  passed. 
But  this  case  is  not  for  larceny. 

The  two  offences  can  not  be  the  same,  and  saying  so  does 
not  make  it  so,  where  the  facts  set  out  in  the  record  contra- 
dict it.     Perkins  v.  State,  9  Texas,  272. 

The  two  offences  must  be  the  same  both  in  law  and  in  fact. 
State  v.  Nash,  86  N.  C.  650;  Rex  v.  Tyler,  3  B.  &  C.  502; 
Freeland  v.  People,  16  111.  381 ;  1  Chitty  on  Crim.  Law,  452; 
3  Greenleaf  on  Evidence,  sec.  36 ;  State  v.  Standifer,  5  Ala. 
523. 

As  Campbell  could  not  have  been  convicted  on  this  charge 
in  Perry  county,  he  could  not  have  been  in  jeopardy  on  this 
indictment.  4  Blackstone's  Com.  336,  and  notes;  Rex  v. 
Taylor,  Dowling  &  Kyland's  N.  P.  cases,  422 ;  Rex  v.  Vander- 
court,  2  East's  P.  C.  519. 

In  a  case  of  larceny  the  plea  would  be  good.  Meyers  v. 
People,  26  111.  176;  Stinson  v.  People,  43  id.  397. 

As  to  the  jurisdiction  of  the  offence,  and  the  sufficiency  of 
the  plea,  see  Wharton  on  Conflict  of  Laws,  927,  931 ;  Whar- 
ton on  Crim.  Law,  sec.  288 ;  Wharton  on  Crim.  PI.  and  Pr. 
sees.  442,  473,  475;  Moore  v.  Illinois,  14  How.  13;  State  v. 
Rankin,  4  Coldw.  145 ;  Phillips  v.  People,  55  111.  430 ;  Mar- 
shall v.  State,  6  Neb.  121 ;  State  v.  Adams,  14  Ala.  486 ; 
United  States  v.  Amy,  14  Md.  152;  State  v.  Inness,  53  Maine, 
536 ;   Commonwealth  v.  McCauley,  105  Mass.  69. 

If  one  count  is  good  it  will  sustain  a  general  verdict.  Cur- 
tis v.  People,  Breese,  197;  Townsend  v.  People,  3  Scam.  329; 
Holliday  v.  People,  4  Gilm.  113;  Wharton  on  Crim.  PI.  and 
Pr.  sec.  291. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  indictment  presented  by  the  grand  jury  in  the  circuit 
court  of  Jackson  county,  at  the  December  term,  1882,  against 
Thomas  Campbell,  contains  two  counts.  The  first  one  charges 
defendant  with  receiving  stolen  goods,  knowing  the  same  to 
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have  been  stolen,  and  the  second  charges  him  with  unlawfully 
and  feloniously  aiding  in  concealing  stolen  property,  knowing 
the  same  to  have  been  stolen.  On  being  arraigned  at  the 
March  term  of  the  court,  18S3,  defendant  entered  a  motion 
to  quash  the  indictment,  which  motion  being  overruled  by  the 
court,  he  entered  a  plea  of  not  guilty,  on  which  a  trial  was 
had,  but  the  jury  failing  to  agree,  they  were  discharged,  and 
the  cause  continued.  At  the  August  term  of  court,  1883, 
defendant  seems  to  have  filed  a  special  plea,  in  which  it  is 
averred,  in  substance,  he  was  indicted  in  the  county  of  Perry, 
at  the  October  term,  1882,  of  the  circuit  court  of  that  county, 
with  one  Eobert  C.  Milburn,  for  the  identical  same  offence, 
and  that  on  the  trial  in  the  circuit  court  of  that  county  he 
was  acquitted.  To  the  plea  setting  forth,  with  the  usual  for- 
mality, the  proceedings  had  against  defendant  in  the  circuit 
court  of  Perry  county,  and  his  acquittal  of  the  offence  charged 
against  him  in  the  indictment,  by  the  verdict  of  a  jury,  and 
the  judgment  of  the  court  thereon,  the  State's  attorney  prose- 
cuting filed  a  demurrer,  which  was  by  the  court  sustained. 
On  the  trial  at  that  term  of  the  court,  on  the  plea  of  not 
guilty,  filed  at  a  former  term,  defendant  was  found  guilty  by 
the  jury,  and  the  term  of  punishment  fixed  at  a  period  of 
three  years  in  the  penitentiary.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  severally  overruled,  and  the  court 
pronounced  judgment  on  the  verdict. 

The  points  made  upon  which  defendant  most  confidently 
relies  for  a  reversal  of  the  judgment  against  him  are,  the 
court  erred,  first,  in  sustaining  the  demurrer  to  the  plea  of 
autre  fois  acquit;  second,  in  refusing  certain  instructions  asked 
by  defendant ;  and  third,  in  permitting  the  State's  attorney, 
in  his  closing  argument  to  the  jury  on  behalf  of  the  People, 
to  make  remarks  concerning  defendant  not  warranted  by  the 
evidence,  and  which  were  calculated  to  prejudice  his  defence. 

The  principal  question  in  the  case  arises  on  the  decision 
of  the  court  sustaining  the  demurrer  to  the  plea  of  autre  fois 
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acquit.  The  plea  contains  a  copy  of  the  indictment  found 
against  defendant  in  the  county  of  Perry,  and  it  is  seen  it  is 
an  exact  copy  of  the  one  found  against  defendant  by  the  grand 
jury  of  the  county  of  Jackson,  and  under  which  he  was  con- 
victed, except  the  venue  is  laid  in  the  county  of  Perry.  The 
indictments  in  both  counties  contain  two  counts, — one  for 
receiving  stolen  property,  knowing  it  to  have  been  stolen,  and 
one  for  aiding  in  concealing  stolen  property, — and  were  found 
under  section  239  of  the  Criminal  Code.  (Kev.  Stat.  1874.) 
It  is  hardly  necessary  to  state  a  principle  so  elementary,  that 
if  the  circuit  court  of  Perry  county  had  no  jurisdiction  to  try 
defendant  for  the  crime  with  which  he  is  charged  in  Jackson 
county,  its  judgment  would  be  no  bar  to  the  present  prosecu- 
tion. Under  the  constitution  and  laws  of  this  State,  as  at 
common  law,  the  local  jurisdiction  of  all  offences  is  in  the 
county  where  the  offence  is  committed.  (See  art.  2,  sec.  9, 
Const.  1870,  and  sec.  395  of  the  Crim.  Code,  Eev.  Stat.  1874.) 
The  statute,  it  will  be  seen,  follows  closely  the  constitution, 
and  declares,  "the  local  jurisdiction  of  all  offences  not  other- 
wise provided  by  law  shall  be  in  the  county  where  the  offence 
was  committed."  Among  the  provisions  for  jurisdiction  of 
the  same  offence  in  more  than  one  county,  is  where,  as  in 
section  399  of  the  Criminal  Code,  which  provides,  concerning 
jurisdiction  in  larceny,  that  "where  property  is  stolen  in 
another  State  or  country,  and  brought  into  this  State,  or  is 
stolen  in  one  county  of  this  State  and  carried  into  another, 
the  jurisdiction  shall  be  in  any  county  into  or  through  which 
the  property  may  have  passed,  or  where  the  same  may  be 
found. "  This  latter  statute  is  simply  declaratory  of  the  com- 
mon law  on  the  same  subject.  Larceny,  under  the  laws  of 
this  State,  "is  the  felonious  stealing,  taking  and  carrying, 
leading,  riding  or  driving  away  the  personal  goods  of  another. " 
The  common  law, — which  contained  the  same  definition  of 
larceny, — seems  to  have  regarded  the  felony  as  having  been 
committed  where  the  goods  were  feloniously  stolen,  but  for 


1884.]  Campbell  v.  The  People.  571 

Opinion  of  the  Court. 

the  purposes  of  jurisdiction  the  offence  was  treated  as  having 
been  committed  within  any  jurisdiction  into  which  the  prop- 
erty was  afterwards  carried.  The  rule  on  this  subject  pro- 
ceeds on  the  legal  assumption  that  where  the  property  has 
been  feloniously  taken,. every  act  of  removal  may  be  regarded 
as  a  new  taking  and  asportation.  (3  Gray,  434.)  That  is 
the  meaning  of  the  statute  of  this  State  concerning  jurisdic- 
tion in  larceny  cases.  It  has  no  application,  however,  to 
any  crime  other  than  larceny.  The  offence  or  offences  with 
which  defendant  stands  charged  are  not  embraced  within  the 
terms  of  the  statute. 

The  plea  of  autre  fois  acquit  is  grounded  on  that  principle 
of  the  common  law,  and  which  has  been  incorporated  in  the 
constitution  of  this  State,  no  person  shall  "be  twice  put  in 
jeopardy  for  the  same  offence."  A  former  acquittal  may 
always  be  pleaded  to  a  second  indictment  for  the  same 
offence,  which  implies  that  the  court  that  pronounced  the 
judgment  of  acquittal  had  jurisdiction  of  the  cause.  The 
principle  is  of  course  familiar,  but  there  is  often  some  diffi- 
culty met  with  in  its  application.  Generally  the- rule  is,  as 
at  common  law,  an  acquittal  in  one  county  can  only  be 
pleaded  in  the  same  county,  and  the  reason  assigned  is,  be- 
cause all  indictments  are  local,  and  therefore  if  the  first  were 
laid  in  a  wrong  county  the  defendant  could  not  be  found 
guilty  upon  it,  and  consequently  was  in  no  danger,  and 
therefore  could  not  plead  an  acquittal  upon  it  in  bar  of  a 
subsequent  indictment  for  the  offence  in  the  proper  county. 
(Vaux's  case,  Pt.  4,  Co.  45  d,  Com.  Dig.  Indict.  L. ;  1  Whar- 
ton on  Crim.  Law,  p.  555,  ed.  of  1874;  Marshall  v.  The 
State,  19  Ohio  St.  363.)  But  at  common  law  there  were  ex- 
ceptions to  this  general  rule,  and  one  of  the  exceptions  most 
frequently  noted  is  in  cases  of  larceny  where  the  jurisdiction 
might  be  where  the  felony  was  in  fact  committed,  or  in  that 
jurisdiction  into  which  the  property  might  be  carried,  and 
that  exception,  as  well  as  some  others,  exists  under  the  laws 
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of  this  State.  Among  the  other  exceptions,  under  our  laws, 
is  where  the  venue  is  changed,  under  the  statute,  from  one 
county  to  another. 

It  is  said  by  text  writers,  the  Crown  may  either  traverse 
or  demur  to  the  plea  of  autre  fois  acquit.  The  same  practice 
would  no  doubt  prevail  under  our  system  of  jurisprudence. 
In  this  case  the  question  as  to  the  sufficiency  of  the  plea  to  bar 
the  prosecution  arises  on  a  demurrer  to  it,  interposed  by  the 
People.  The  rule  laid  down  by  Blackstone  as  to  pleas  of  this 
character  has  been  adopted  by  this  court  in  Freeland  v.  The 
People,  16  111.  380,  and  is,  with  reference  to  former  acquittal 
or  conviction,  it  "must  be  upon  a  prosecution  for  the  same 
identical  act  and  crime."  All  the  authorities  hold,  that  to 
entitle  a  defendant  to  the  benefit  of  this  plea  it  is  necessary 
the  crimes  charged  in  the  first  and  second  indictments  should 
be  the  same,  and  that  if  the  crimes  charged  in  the  first  and 
second  indictments  are  so  distinct  that  the  evidence  of  the  one 
will  not  support  the  other,  a  conviction  or  acquittal  of  the  one 
will  not  bar  a  prosecution  of  the  other, — or,  adopting  the  lan- 
guage of  this  court  in  Freeland  v.  The  People,  the  rule  may  be 
stated  to  be,  that  to  make  the  plea  a  bar,  proof  of  the  facts 
alleged  in  the  second  indictment  must  be  sufficient  in  law  to 
have  warranted  a  conviction  upon  the  first  indictment  of  the 
same  offence  charged  in  the  second,  and  not  of  a  different  of- 
fence. The  general  rule  adopted  for  ascertaining  the  identity 
of  the  offences  is  as  stated  by  Archbold  in  his  work  on  Crim- 
inal Pleading,  106,  where  it  is  said :  "The  true  test  by  which 
the  question  whether  the  plea  is  a  bar  in  any  particular  case, 
may  be  tried,  is,  whether  the  evidence  necessary  to  support 
the  second  indictment  would  have  been  sufficient  to  procure 
a  legal  conviction  on  the  first."  Substantially  the  rule  has 
been  stated  in  the  same  way  by  Chitty  in  his  work  on  Crimi- 
nal Law,  and  as  stated  by  both  authors  it  has  been  adopted 
by  this  court.  Applying  these  well  understood  principles  to 
the  plea  being  considered,  the  case  ought  not  to  present  any 
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great  difficulty.  Would  proof  of  the  facts  alleged  in  the  in- 
dictment in  Jackson  county  have  warranted  a  legal  convic- 
tion on  the  indictment  in  Perry  county  ?  That  is  one  of  the 
tests,  it  is  said,  must  be  applied,  and  it  is  obvious  the  ques- 
tion admits  of  only  a  negative  answer.  Certainly  the  offence 
of  receiving  stolen  property  in  Perry  county,  knowing  it  to 
have  been  stolen,  is  not  the  same  offence  as  receiving  stolen 
property  in  Jackson  county  with  a  like  guilty  knowledge.  As 
a  matter  of  law  they  are  distinct  offences, — as  much  so  as  a 
murder  committed  in  one  county  is  a  distinct  crime  from  a 
murder  committed  in  another  county.  Proof  of  a  murder 
committed  in  one  county  would  not  sustain  a  prior  indict- 
ment for  the  same  murder  in  another  county ;  nor  could  the 
first  acquittal  be  pleaded  in  bar  of  a  second  indictment  found 
in  the  county  where  the  crime  was  in  fact  perpetrated,  and 
the  reason  is,  because  in  the  judgment  of  the  law  the  accused 
was  not  in  jeopardy  on  the  first  indictment.  The  principle 
is,  as  at  common  law,  if  the  offence  charged  in  the  second 
indictment  is  in  one  king's  reign,  and  the  first  indictment 
was  confined  by  the  contra  pacem  to  the  preceding  reign,  an 
acquittal  upon  the  first  could  not  be  pleaded  in  bar  to  the 
second.  The  ground  upon  which  that  principle  is  said  to 
rest  is,  the  contra  pacem  tied  up  the  prosecution  to  proof  of 
an  offence  in  a  particular  reign.  By  our  system  of  pleading, 
the  venue,  as  laid  in  the  indictment,  confines  the  prosecution 
to  proof  of  an  offence  committed  in  a  particular  county,  as 
effectually  as  the  proof  was  limited  by  the  contra  pacem  regis 
at  common  law  to  an  offence  committed  in  the  reign  of  a 
particular  king. 

It  is  the  settled  law  that  an  acquittal  on  one  indictment, 
in  order  to  be  a  good  defence  to  a  subsequent  indictment,  must 
be  an  acquittal  of  the  same  identical  offence  as  that  charged 
in  the  second  indictment.  That  fact  must  in  some  way 
appear  from  the  plea  itself,  and  that  the  offences  charged  in 
both  cases  were  the  same  in  law  and  in  fact.     (Commonwealth 
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v.  Roby,  12  Pick.  496.)  The  question  must  be  determined 
by  the  facts  appearing  from  the  record,  without  the  aid  of 
extrinsic  circumstances.  All  questions  arising  on  demurrer 
to  pleadings  must,  of  course,  be  determined  without  refer- 
ence to  any  evidence  that  may  thereafter  be  given  on  the  trial 
of  the  cause.  It  is  not  always  enough  the  two  indictments 
may  appear  to  be  in  precisely  the  same  words.  That  may 
well  be,  and  yet  the  offences  distinct  felonies,  as,  for  instance, 
where  there  are  two  indictments  for  rape,  it  might  be  the 
same  person  committed  a  rape  upon  two  women  of  precisely 
the  same  name,  and  an  acquittal  on  one  indictment  would 
not  bar  a  prosecution  on  another,  unless  it  was  made  to  ap- 
pear in  some  way  it  was  identically  the  same  offence.  But 
the  best,  and  perhaps  the  most  accurate,  test  given  in  the 
books  is,  as  before  stated,  would  the  evidence  necessary  to 
sustain  the  facts  alleged  in  the  second  indictment  have  been 
sufficient  to  sustain  a  legal  conviction  on  the  first  indictment. 
In  the  case  being  considered  it  is  so  plain  it  need  not  be 
elaborated  further,  that  proof  defendant  had  received  stolen 
property  in  Jackson  county,  knowing  it  to  have  been  stolen, 
would  not  have  sustained  an  indictment  for  the  identical 
same  offence  in  Perry  county.  The  plea  might  have  shown, 
had  that  been  the  fact,  that  the  Perry  county  circuit  court  got 
jurisdiction  by  change  of  venue  to  try  defendant  on  a  proper 
indictment  for  receiving  stolen  goods  in  Jackson  county,  and 
such  a  plea  would  have  been  a  bar  to  a  prosecution  on  a 
second  indictment  in  Jackson  county  for  the  same  offence. 
That  was  not  done,  simply  because  it  would  have  availed 
nothing.  It  has  been  seen  original  jurisdiction  of  an  offence, 
like  the  one  charged  in  the  first  count  of  the  indictment 
against  defendant,  is  necessarily  local,  and  is  confined  to  the 
courts  of  the  county  where  the  offence  is  committed,  and  an 
acquittal  elsewhere  is  as  nothing  in  law.  The  plea  in  this 
case  is  in  the  usual  form  given  where  it  is  filed  in  the  same 
county  where  the  trial  was  had  on  the  first  indictment,  to  a 
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second  indictment  in  the  same  court  for  the  same  offence. 
But  that  is  not  sufficient  in  a  case  like  the  one  being  consid- 
ered. Here  the  plea  is  defective,  because  it  does  not  show,  by 
way  of  averment,  that  the  circuit  court  of  Perry  county  in 
any  way,  or  for  any  cause,  obtained  jurisdiction  to  try  de- 
fendant for  the  crime  of  receiving  stolen  goods,  with  guilty 
knowledge,  in  the  county  of  Jackson,  and  therefore  it  is  ob- 
noxious to  the  demurrer. 

A  question  might  arise  as  to  whether  the  plea  might  not 
be  good  as  to  the  second  count  of  the  indictment,  which 
charges  defendant  with  aiding  to  conceal  stolen  goods.  It 
might  be  he  aided  in  concealing  the  property  in  Perry  county, 
and  that  fact  would  have  conferred  jurisdiction.  How  the 
law  may  be  on  that  question  it  will  not  now  be  necessary 
to  decide,  for  it  does  not  appear  from  the  plea  the  property 
was  ever  in  Perry  county.  That  fact  is  jurisdictional,  and 
must  appear,  or  the  plea  will  be  bad.  It  will  be  observed 
the  former  acquittal  pleaded  took  place  in  another  county, 
and  not  within  the  jurisdiction  of  the  court  where  the  second 
indictment  was  found,  and  it  is  necessary  the  plea  should 
show  the  court  had  jurisdiction  to  try  defendant  for  the 
identical  offence  charged  in  the  second  indictment.  It  is 
apprehended  it  must  appear,  from  the  plea  itself,  how  the 
court  obtained  jurisdiction,  otherwise  the  plea  will  be  no  bar. 
Lord  Hale  states  the  rule  to  be,  that  a  plea  of  former  acquit- 
tal is  no  bar  to  an  indictment  for  larceny  in  the  county  of  C, 
for  though  the  accused  be  acquitted  in  D,  it  may  be  because 
the  goods  were  never  brought  into  that  county,  and  so  the 
felony  in  C  was  not  in  question. 

But  another  view  renders  any  farther  consideration  of  this 
branch  of  the  case  unnecessary.  The  plea  of  autre  fois  acquit, 
it  will  be  observed,  is  to  the  whole  indictment.  Failing  to 
answer  any  one  count  of  the  indictment,  the  plea  would  be 
bad  on  demurrer.  (Commonwealth  v.  Wade,  IT  Pick.  395.) 
As  has  been  seen,  it  was  clearly  bad  as  to  the  first  count  of  the 
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indictment,  because  it  did  not  show  how,  or  for  what  reason, 
the  circuit  court  of  Perry  county  obtained  jurisdiction  to  try 
defendant  for  receiving  stolen  goods  in  Jackson  county,  know- 
ing the  same  to  have  been  stolen.  As  a  matter  of  law,  that 
court  could  have  no  original  jurisdiction.  Had  defendant 
pleaded  "not  guilty"  to  the  first  count  of  the  indictment,  and 
"autrefois  acquit"  as  to  the  second  count,  which  charges  him 
with  aiding  in  concealing  the  stolen  goods,  then  the  question 
whether  the  circuit  court  of  Perry  county  had  jurisdiction  on 
the  first  indictment  to  try  defendant  for  that  offence,  on  the 
ground  it  was  an  offence  that  might  be  committed  in  any 
county  into  which  the  property  was  carried  and  concealed, 
would  have  been  fairly  presented,  and  might  have  been  defi- 
nitely determined.  But  that  was  not  done,  and  the  demurrer 
was  properly  sustained. 

Passing  now  to  the  consideration  of  the  instructions  given 
by  the  trial  court,  it  does  not  appear  from  the  transcript  of 
the  record  in  this  case  that  more  than  one  instruction  was 
given  on  behalf  of  the  People.  That  has  relation  to  the  form 
of  the  verdict,  and  it  is  so  clearly  accurate  no  question  is 
made  concerning  it.  On  behalf  of  defendant  a  great  number 
of  instructions  were  given,  stating  the  law  very  favorably  for 
the  defence  sought  to  be  made.  Of  the  instructions  refused 
that  were  asked  for  by  defendant,  it  is  insisted  it  was  error 
in  the  court  not  to  give  the  first,  second  and  third  of  the 
series  as  they  appear  in  the  transcript  of  the  record.  The 
first  instruction  is  faulty,  because  it  directs  the  attention  of 
the  jury  to  a  particular  piece  of  evidence,  and  gives  an  undue 
importance  to  it,  and  for  the  further  reason  it  gives  a  con- 
struction to  the  letter  to  which  attention  was  called,  not  war- 
ranted by  any  correct  reading  of  the  same.  The  proposition 
contained  in  the  second  charge,  if  defendant  concealed  the 
stolen  property  "with  an  intention  to  save  himself  from  loss," 
is  not  the  law,  and  that  vicious  clause  rendered  the  whole 
instruction  bad.     If  it  be  conceded  the  third  charge  contains 
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a  correct  principle  of  law,  it  could  not  have  the  slightest 
application  to  the  facts  of  the  case,  and  the  court  very  prop- 
erly refused  it. 

In  support  of  his  motion  for  a  new  trial,  defendant  filed 
his  own  affidavit  of  matters  stated  and  accusations  made  by 
the  State's  attorney  in  his  closing  argument  to  the  jury, 
against  defendant,  not  warranted  by  any  evidence  in  the  case. 
If  the  State's  attorney  said  all  that  is  imputed  to  him,  his 
conduct  in  that  respect  is  not  free  from  blame.  It  is  no  sort 
of  justification  for  him  that  counsel  for  defendant  may  have 
traveled  out  of  the  record  and  made  statements  not  warranted 
by  the  evidence.  But  it  does  not  appear  from  anything  in 
this  record  that  defendant  called  the  attention  of  the  court 
to  the  objectionable  language  at  the  time.  Had  he  done  so, 
no  doubt  the  court  would  have  checked  counsel  at  once,  and 
admonished  him  not  to  repeat  the  objectionable  language. 
A  party  on  trial  will  not  be  permitted  to  remain  quiet,  with- 
out calling  the  attention  of  the  court  to  it,  and  permit  coun- 
sel to  indulge  in  improper  language,  and  afterwards  assign 
the  same  for  error.  He  must  object  at  the  outset,  or  his 
objection  will  be  deemed  to  have  been  waived.  Counsel  say, 
in  the  case  at  bar,  that  at  the  time  the  objectionable  lan- 
guage was  being  used,  the  attention  of  the  trial  judge  was 
called  to  the  fact,  and  the  judge  not  only  failed  to  check 
counsel,  but  gave  him  license  to  proceed.  No  such  objection 
is  found  in  the  abstract.  The  transcript  of  the  record  has 
also  been  examined,  and  no  such  thing  is  discovered,  if  any 
exists.  Failing  to  call  the  attention  of  the  court  to  the  im- 
proper language  at  the  time  it  was  used,  it  is  now  too  late  to 
insist  upon  it  as  error.  The  fact  it  was  embodied  in  an  affi- 
davit in  support  of  a  motion  for  a  new  trial,  does  not  dispense 
with  the  necessity  for  calling  the  attention  of  the  court  at  the 
time  that  counsel  might  be  confined  to  the  record  in  the  argu- 
ment of  the  case.  Omitting  to  do  so,  the  objection  can  not 
now  prevail.  Wilson  v.  The  People,  94  111.  299. 
37—109  III. 
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Without  entering  upon  any  analysis  of  the  evidence,  it  may 
be  said,  when  it  is  subjected  to  a  careful  consideration  it  is 
seen  it  fully  justifies  the  verdict.  Ordinarily,  the  question  of 
the  guilt  or  innocence  of  the  accused  on  trial  for  crime  is  a 
fact  peculiarly  within  the  province  of  the  jury  to  find,  It  is 
the  duty  of  the  court,  however,  to  see  that  no  injustice  is 
done  the  accused,  and  for  that  reason  the  court  must  con- 
sider the  evidence  in  all  criminal  cases  that  come  before  it. 
That  has  been  done  in  this  case,  and  no  reason  is  perceived 
for  disturbing  the  verdict. 

It  has  been  observed  the  indictment  contains  two  counts, — 
one  for  receiving  stolen  property,  and  the  other  for  aiding  in 
concealing  stolen  property, — and  it  is  insisted  a  general  ver- 
dict of  guilty  is  bad.  Both  counts  in  this  indictment  relate 
to  the  same  transaction,  and  the  punishment,  even  if  the 
offences  are  distinct,  is  precisely  the  same.  That  being  so, 
under  the  decision  of  this  court  in  Lyon  v.  The  People,  68  111. 
271,  a  general  verdict  is  good  in  law,  and  will  sustain  a  judg- 
ment imposing  a  single  punishment,  as  was  rendered  in  this 
case. 

No  serious  error  is  discovered  in  the  admission  of  testi- 
mony against  defendant,  that  would  justify  any  complaint  on 
that  score.  The  suggestion  the  letter  read  in  evidence  was 
written  under  such  circumstances  as  made  it  a  "privileged 
communication, "  has  so  little  in  its  support  it  need  not  be 
remarked  upon.  On  the  whole  record,  when  considered,  no 
error  materially  affecting  the  merits  of  the  case  is  perceived, 
and  the  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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James  T.  Tartt  et  al. 

v. 

Philip  H.  Clayton  et  al. 

Filed  at  Mt.  Vernon  May  15,  1884. 

1.  Mortgage  with  power  of  sale — sale  under,  not  vitiated,  if  bought 
in  part  payment  of  mortgagee's  indebtedness.  On  the  sale  of  land  by  a 
mortgagee,  under  a  power  of  sale,  for  default  in  payment  of  moneys  thereby 
secured,  the  fact  that  the  purchaser  pays  no  money  to  the  mortgagee,  but  the 
amount  of  the  bid  is  applied  upon  a  debt  due  from  him  to  the  purchaser, 
under  an  arrangement  to  that  effect  before  the  sale,  will  not  affect  the  valid- 
ity of  such  sale. 

2.  Same — burden  of  proof  to  invalidate  sale.  On  bill  to  set  aside  a  sale 
of  land  under  a  power  in  a  mortgage,  on  the  ground  the  notice  of  the  sale 
was  defective,  and  was  published  in  an  obscure  paper,  the  burden  of  proving 
such  ground  rests  upon  the  complainants. 

3.  Same — notice  of  sale — recitals  in  deed  as  evidence.  Eecitals  in  a 
deed  made  by  a  mortgagee  under  a  power  of  sale,  of  the  giving  of  due  notice 
of  the  sale,  in  conformity  with  the  requirements  of  the  statute  and  in  pursu- 
ance of  the  provisions  of  such  mortgage,  by  advertisement  in  a  certain  public 
newspaper  printed  and  published  in  the  county,  for  the  space  of  thirty  days, 
said  advertisement  containing  a  description  of  the  real  estate  sold,  with  the 
time,  place  and  terms  of  sale,  show  prima  facie  that  the  notice  of  the  sale 
was  good.  The  fact  that  such  deed  recites  particularly  certain  essentials 
and  omits  certain  others,  does  not  repel  the  conclusion  that  the  notice  was 
good. 

4.  Same — sale  under  power — when  personal  notice  necessary.  Where  a 
mortgagee  holding  under  a  mortgage  containing  a  power  of  sale,  may  have 
thrown  persons  succeeding  to  Jhe  rights  of  the  mortgagor  off  their  guard  by 
seeking  different  relief  by  bill  in  chancery,  it  may  be  that  before  selling  upon 
notice  under  the  power  of  sale  in  the  mortgage,  he  should  notify  the  mort- 
gagor or  his  assignee  of  his  intention;  but  if  a  specific  demand  is  made  for 
the  payment  of  the  sum  due,  of  the  mortgagor,  or  one  holding  a  second 
mortgage,  such  persons  can  not  say  they  have  been  lulled  into  security;  and 
the  mortgagee,  before  selling  under  the  power,  is  not  bound  to  give  personal 
notice  to  one  holding  an  interest  in  the  premises  through  the  mortgagor,  where 
it  appears  that  the  mortgagee  had  no  notice  of  such  one's  interest.  Nor  is 
notice  necessary  to  any  one  interested  who  was  not  lulled  into  security  by 
the  pendency  of  the  bill  in  chancery. 

5.  Same— filing  bill  by  mortgagee  to  set  aside  his  deed  to  mortgagor, 
and  his  mortgage,  does  not  deprive  him  of  right  to  sell  under  power. 
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Where  a  party  has  conveyed  land  to  his  daughter,  taking  back  a  note  from 
her  husband,  secured  by  mortgage  of  the  husband  and  wife,  for  the  payment 
of  an  annuity  of  $200,  the  mere  filing  of  a  bill  by  him  to  set  aside  his  deed 
to  his  daughter,  and  the  annuity  mortgage,  and  another  mortgage  given  by 
his  grantee  and  her  husband,  upon  the  allegation  that  the  mortgage  is  not 
adequate  security  for  the  payment  of  his  annuity,  will  not  strip  such  party  of 
the  right  to  change  his  mind,  and  proceed  to  enforce  the  mortgage  by  a  sale 
under  a  power  therein,  especially  when  all  the  defendants  answer  the  bill, 
insisting  that  he  has  ample  power  to  collect  his  annuity  under  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  bill  by  James  T.  Tartt,  and  John  A.,  Julius  L. 
and  Harris  E.  Prickett,  the  three  last  being  partners,  against 
Philip  H.  Clayton  and  Lucy  A.  Clayton,  seeking  to  set  aside 
a  deed  of  certain  lands,  made  October  7,  1881,  to  Lucy  A. 
Clayton,  by  Philip  H.  Clayton,  as  mortgagee,  under  a  power 
of  sale  in  a  mortgage  given  by  Thomas  M.  Tartt,  and  Jennie 
C.  Tartt,  his  wife,  to  said  Philip  H.  Clayton.  On  November 
1,  1875,  Philip  H.  Clayton,  being  about  to  marry,  conveyed  to 
his  daughter,  Jennie  C.  Tartt,  the  land  involved  in  this  liti- 
gation, taking  back  from  her  and  her  husband,  Thomas  M. 
Tartt,  a  mortgage,  to  secure  to  him  from  September  1,  1876, 
the  payment  from  them  of  an  annuity,  during  his  natural  life, 
of  $200,  to  be  paid  on  September  1  of  each  succeeding  year 
during  his  natural  life,  which  mortgage  provided  that  upon 
default  in  any  of  the  payments,  the  mortgagee  might  adver- 
tise the  land  for  sale  in  some  public  newspaper  to  be  pub- 
lished in  the  county  of  Madison,  for  the  space  of  thirty  days, 
the  advertisement  to  contain  a  description  of  the  real  estate, 
with  the  time,  place  and  terms  of  sale;  that  upon  the  day 
and  place  named  the  mortgagee  might  sell  said  real  estate  at 
public  auction,  to  the  highest  bidder,  for  cash  in  hand,  and 
make  a  deed  or  deeds  to  the  purchaser  or  purchasers,  the 
sale  to  be  without  redemption  ;  and  that  with  the  proceeds  of 
the  sale  he  pay,  first,  all  costs  and  reasonable  charges  attend- 
ing the  sale  and  transfer ;  second,  whatever  sum  might  re-. 
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main  due  and  unpaid  to  the  mortgagee  upon  such  annual 
payments,  and  the  remainder,  if  any,  to  the  party  of  the  first 
part,  their  heirs  and  assigns.  This  mortgage  was  duly  re- 
corded. Default  having  been  made  in  the  payment  of  $200 
on  September  1,  1880,  and  $200  on  September  1,  1881, 
Philip  H.  Clayton  advertised  the  property  for  sale,  and  on 
October  7,  1881,  sold  the  same  to  Lucy  A.  Clayton,  his  wife, 
by  marriage  after  the  mortgage  was  given,  for  $439,  she  being 
the  highest  bidder,  and  he  at  once  made  a  deed  conveying 
the  property  to  her,  which  is  the  conveyance  sought  to  be  set 
aside  by  the  bill  in  this  case.  The  right  to  have  such  sale 
and  conveyance  set  aside  is  based  upon  the  following  facts : 
On  January  26,  1878,  Thomas  M.  Tartt,  and  Jennie  C,  his 
wife,  made  a  second  mortgage  on  the  same  land  to  Charles  T. 
Clayton,  a  son  of  Philip  H.  Clayton,  and  a  brother  of  Jennie 
C.  Tartt,  to  secure  the  payment  of  a  promissory  note  of  that 
date,  given  by  Thomas  M.  Tartt  to  said  Charles  T.  Clayton, 
for  $2316,  payable  in  ten  months  from  its  date.  In  this 
mortgage  the  annuity  mortgage  is  mentioned  as  a  prior  in- 
cumbrance. This  second  mortgage  was  afterwards  foreclosed, 
and  the  property  sold,  under  a  decree  of  court,  to  satisfy  the 
sum  due  on  the  same,  and  costs,  and  at  the  sale  was  bought 
by  James  T.  Tartt  for  $3263.06,  he  being  at  that  time  the 
owner  of  the  demand,  as  assignee  of  Charles  T.  Clayton,  and 
a  certificate  of  purchase  was  given  to  him  by  the  master  in 
chancery,  dated  February  14,  1880.  Before  the  time  of 
redemption  expired,  James  T.  Tartt  assigned  this  certificate 
of  purchase  to  a  banking  corporation,  called  "The  Farmers' 
Exchange  and  Loan  Company,"  and  this  company  shortly 
afterwards  assigned  the  same  to  the  Pricketts,  to  whom  the 
master  made  a  deed,  which  was  recorded  September  27,  1881. 

The  grounds  stated  in  the  bill  on  which  the  sale  and  deed 
to  Mrs.  Clayton  are  sought  to  be  set  aside  are : 

First — That  the  advertisement  of  the  sale,  and  the  deed, 
are  both  insufficient. 
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Second — That  there  was  pending,  at  the  time  of  the  sale, 
a  bill,  by  which  Philip  H.  Clayton  sought  to  have  his  deed  for 
this  property  to  Mrs.  Tartt,  and  the  annuity  mortgage,  and 
the  mortgage  by  Thomas  M.  Tartt  and  wife  to  Charles  T. 
Clayton,  set  aside,  and  the  title  to  the  land  restored  to  him. 
The  recital  in  the  deed  to  Mrs.  Lucy  A.  Clayton,  so  far  as 
relates  to  notice,  was  in  these  words :  "Having  first  given 
due  notice  of  the  sale  hereinafter  mentioned,  in  conformity 
with  the  requirements  of  the  statute  and  in  pursuance  of  the 
provisions  of  said  mortgage,  by  advertisement  in  the  'Madi- 
son County  Sentinel,'  a  public  newspaper  printed  and  pub- 
lished in  the  county  of  Madison  aforesaid,  for  the  space  of 
thirty  days,  said  advertisement  containing  a  description  of 
the  real  estate  aforesaid,  with  the  time,  terms,  and  place 
of  sale. "  The  advertisement  itself  was  not  produced  by  either 
party. 

Third — That  none  of  the  parties  in  interest  had  actual 
notice  of  the  sale. 

Fourth — That  the  paper  in  which  the  notice  was  published 
was  an  obscure  one,  and  that  defendants  in  this  suit,  by  rea- 
son thereof,  and  by  reason  of  the  pending  suit,  fraudulently 
concealed  the  sale,  and  threw  the  parties  in  interest  off  their 
guard,  etc. 

On  the  hearing,  the  circuit  court  dismissed  the  bill,  from 
which  order  the  complainants  appealed  to  this  court. 

Messrs.  Metcalfe  &  Bradshaw,  and  Messrs.  Happy  &  Tra- 
vous,  for  the  appellants  : 

The  bill  to  set  aside  his  conveyance,  by  Philip  H.  Clayton, 
is  a  disclaimer  of  all  claim  under  his  mortgage,  and  is  notice 
to  all  that  he  claims  nothing  by  his  mortgage,  and  lulled 
them  into  security.  During  the  pendency  of  this  suit,  no 
matter  what  the  motives  were  in  filing  the  bill,  the  sale  under 
the  power,  without  notice  to  those  in  interest,  that  they  might 
protect  their  rights,  was  a  fraud.     Whether  these  statements, 
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to  constitute  an  estoppel,  are  made  privately  or  in  a  suit,  can 
make  no  difference.  Smith  v.  Newton,  38  111.  230 ;  Ball  v. 
Hooten,  85  id.  159;  Baker  v.  Whitehead,  Breese,  132;  Cook 
v.  Hunt,  24  111.  535;  Young  v.  Foute,  43  id.  33;  Moses  v. 
Kreige,  49  id.  84;   International  Bank  v.  Bowen,  80  id.  541. 

Again,  in  a  sale-mortgage  such  as  Clayton's,  he,  as  mort- 
gagee, occupies  the  double  relation  of  payee  of  the  note  and 
trustee  to  sell,  and  in  testing  the  sale  his  acts  are  to  be 
judged  of  by  the  law  applicable  to  trustees.  Flower  v.  Elwood, 
66  111.  438;  Grover  v.  Fox,  36  Mich.  461;  Ross  v.  Demoss, 
45  111.  447 ;  Hall  v.  Towne,  id.  493 ;  Roberts  v.  Fleming,  53 
id.  196;  Harper  v.  Ely,  56  id.  179;  McHany  v.  Schenck,  88 
id.  357;  Hebert  v.  Bullo,  42  Mich.  489;  Lee  &  Bassett  v. 
Clay,  38  id.  223. 

The  mortgage  provided  for  a  sale  for  cash,  and  the  trustee 
could  sell  no  other  way.  The  arrangement  to  sell  otherwise 
was  made  by  the  trustee  before  sale,  and  differs  from  a  case 
where  time  is  given  after  sale.  Mapps  v.  Sharp,  32  111.  13 ; 
Ross  v.  Demoss,  45  id.  447 ;  Hall  v.  Towne,  id.  493 ;  Griffin 
v.  Marine  Ins.  Co.  52  id.  130. 

Mrs.  Clayton  is  not  a  bona  fide  purchaser  for  value.  She 
paid  no  money.  Moshier  v.  Knox  College,  32  111.  155  ;  Powers 
v.  Jeffreys,  4  Scam.  387;  Brown  v.  Welch,  18  111.  343;  Keys 
v.  Test,  33  id.  316. 

Messrs.  Wise  &  Davis,  for  the  appellees : 

It  is  contended  that  the  recitals  in  the  deed  made  under 
the  power  do  not  amount  to  prima  facie  evidence  of  due  notice  ; 
but  how  does  that  amount  to  proof  that  such  notice  was  not 
given?  A  thing  may  fall  short  of  being  prima  facie  proof  of 
a  thing,  without  being  proof  of  the  contrary.  Farrar  v.  Payne 
et  al.  73  111.  82. 

As  to  the  evidence  of  the  due  publication  of  the  notice 
from  the  recitals  in  the  deed,  see  Farrar  v.  Payne,  73  111.  82 ; 
Weld  v.  Rees,  48  111.  428. 
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There  is  no  proof  that  Philip  H.  Clayton  began  his  suit  to 
set  aside  the  mortgage  with  the  fraudulent  design  of  throw- 
ing appellants  off  their  guard.  Philip  H.  Clayton  was  not 
estopped  from  making  sale  under  his  mortgage  during  the 
pendency  of  his  suit  to  set  it  aside.  The  mortgagors  are  not 
parties  to  the  suit  now  before  this  court.  They  are  not  seek- 
ing to  set  aside  the  sale  to  Mrs.  Clayton,  nor  is  the  Farmers' 
Exchange  and  Loan  Company.  To  estop  a  party,  there  must 
be  a  fraudulent  purpose  of  the  party  against  whom  it  is 
applied,  or  his  acts  must  produce  a  fraudulent  result.  Flower 
et  al.  v.  Elwood,  Q6  111.  438. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

After  a  very  careful  consideration  of  this  record  we  think 
that  as  against  James  T.  Tartt,  one  of  the  complainants,  the 
decree  was  clearly  right. 

The  evidence  produced  does  not  lead  us  to  the  belief  that 
Philip  H.  Clayton,  or  Mrs.  Lucy  A.  Clayton,  has  been  guilty 
of  any  fraud  or  bad  faith  in  the  matter  of  the  sale  under 
the  power  in  the  annuity  mortgage.  Nor  do  we  think  the 
validity  of  the  sale  is  affected  by  the  fact  that  Mrs.  Clayton, 
instead  of  paying  to  Philip  H.  Clayton  the  amount  of  her  bid 
in  cash,  paid  the  same,  under  an  arrangement  made  with 
him  before  the  sale,  by  giving  him  credit  to  the  amount  of 
that  bid,  upon  an  existing  indebtedness  by  him  to  her  for  a 
larger  amount.  There  is  no  proof  whatever  tending  to  show 
that  the  paper  in  which  the  notice  was  published  was  an 
obscure  paper,  save  the  supposed  declarations  of  Mrs.  Clay- 
ton, mentioned  by  the  witness  Adams.  She  denies  making 
the  statement,  and  swears  she  does  not  know  anything  about 
the  supposed  obscurity  of  the  paper.  If  the  status  of  the 
paper  were  not  what  it  ought  to  be,  the  fact,  from  its  very 
nature,  could  have  been  proven  affirmatively  by  any  number 
of  witnesses,  and  yet  no  proof  of  that  kind  is  offered.     That 
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charge  is  not  sustained.  Nor  is  there  any  proof  offered  to 
sustain  the  allegation  that  the  notice,  in  itself,  was  defective 
in  any  particular.  The  notice  was  not  produced  by  com- 
plainants, and  no  reason  is  shown  for  the  failure  to  produce 
it.  The  burden  of  showing  that  the  same  was  defective  was 
upon  complainants.  The  recitals  in  the  deed  sought  to  be 
set  aside  show,  prima  facie,  that  the  notice  was  good.  The 
fact  that  it  recites  particularly  certain  essentials,  and  omits 
certain  others,  does  not  repel  the  conclusion  that  the  notice 
was  good.  The  recitals  do  not  profess  to  set  out  all  that  the 
notice  contained.  It  is  merely  said  in  this  regard,  that  the 
notice  embraced  the  essentials  specified.  It  is  not  to  be  in- 
ferred that  these  constituted  the  whole  of  the  notice. 

The  mere  filing  of  a  bill  by  Philip  H.  Clayton,  asking  that 
his  deed  to  Jennie  C.  Tartt,  and  the  annuity  mortgage,  and 
the  mortgage  to  Charles  T.  Clayton,  be  set  aside,  upon  the 
allegation  that  the  mortgage  was,  in  the  manner  in  which  it 
was  drawn,  not  adequate  security  for  the  payment  of  his 
annuity,  did  not  strip  him  of  the  right  to  change  his  mind 
and  proceed  to  enforce  the  mortgage,  especially  after  all  the 
defendants  thereto  who  had  been  brought  into  court  had 
answered  the  bill,  insisting  that  he  had  ample  power  to  col- 
lect his  annuity  by  virtue  of  the  mortgage.  As  well  might  it 
be  said  that  these  answers  estopped  them  from  questioning 
his  right  to  sell  under  his  mortgage,  for  by  their  answers  they 
asserted  that  as  his  present  and  existing  right.  True,  the 
pendency  of  such  a  suit  may  have  thrown  them  off  their 
guard,  and  thus  imposed  upon  the  mortgagee  the  duty  of 
notifying  them,  in  some  way,  that  he  proposed  to  exercise 
his  rights  under  the  mortgage.  This  he  did  do,  by  a  specific 
demand  upon  Thomas  Tartt  and  upon  James  Tartt  for  the 
payment  of  the  two  installments  which  had  matured  and 
become  payable,  respectively,  on  September  1,  1880,  and  on 
September  1,  1881,  and  he  proceeded  to  advertise  in  less 
than  a  week  after  these  demands.     Thomas  Tartt  and  James 
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Tartt  therefore  have  no  ground  to  complain  of  being  lulled 
into  security  by  the  pending  suit. 

The  only  serious  question  in  this  regard  has  relation  to  the 
other  complainants,  composing  the  firm  of  John  A.  Prickett  & 
Sons.  The  assignment  of  the  interest  of  Charles  T.  Clayton 
to  James  Tartt  carrying  with  it  the  right  of  redemption  from 
the  annuity  mortgage,  was  made  before  the  suit  of  Philip  H. 
Clayton  was  instituted,  and  accordingly  Thomas  Tartt  and 
wife,  and  James  Tartt,  were  made  defendants.  In  April,  1881, 
James  Tartt  having  disclosed  in  his  answer  the  fact  that  he 
had  assigned  his  interest  to  the  banking  corporation,  com- 
plainant took  leave  to,  and  did  amend,  his  bill,  making  that 
corporation  a  party;  but  no  process  was  served  upon  that 
corporation,  nor  does  it  appear  it  had  any  knowledge  or  notice 
of  the  pendency  of  the  suit  in  question.  And  although  it 
appears  in  proof  that  on  the  27th  day  of  September,  1881,  a 
deed  of  the  master  conveying  this  land  to  them  was  placed 
on  record,  which  deed  purported  to  have  been  made  under 
sale  of  the  same  upon  proceedings  under  the  second  mortgage, 
and  in  which  it  is  recited  that  the  certificate  of  purchase  was 
assigned  by  the  banking  corporation  to  John  A.  Prickett  & 
Sons,  still  it  does  not  appear  that  Philip  H.  Clayton  or  his 
wife  had  any  actual  knowledge  that  the  Pricketts  had  any 
interest  in  the  matter  whatever.  In  fact,  it  is  not  so  alleged 
in  the  bill. 

This  is  not  a  question  as  to  the  legal  effect  of  a  deed  in 
passing  an  interest  in  land.  The  only  interest  that  deed 
passed  to  the  grantees  was  the  title  of  this  land,  subject  to 
this  annuity  mortgage,  and  the  recording  of  the  deed  vested 
that  interest  in  the  grantees  as  against  any  subsequent  pur- 
chaser of  that  interest  from  James  Tartt  or  from  the  corpo- 
ration. It  did  not  affect  the  right  of  Philip  H.  Clayton  to 
enforce  his  annuity  mortgage.  The  question  here  is  one  of 
personal  good  faith.  If  Philip  H.  Clayton,  at  and  before  the 
sale,  was  ignorant  of  the  interests  of  the  Pricketts,  and  Mrs. 
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Clayton,  at  the  time  of  the  sale,  was  ignorant  of  the  same 
interests,  no  bad  faith  can  be  attributed  to  them  upon  the 
ground  that  no  actual  notice  was  given  to  them,  nor  can  they 
complain  no  actual  notice  was  given  to  them.  True,  they 
stand  in  the  shoes  of  the  Farmers'  Exchange  and  Loan  Com- 
pany, and  it  is  said  no  actual  notice  was  given  to  it.  It  is 
not  alleged  in  the  bill  that  this  corporation  had  any  knowl- 
edge of  the  pending  suit,  nor  is  it  alleged  that  this  corporation 
did  not  in  fact  know  of  the  sale  sought  to  be  set  aside,  before 
the  same  occurred.  The  testimony  of  John  A.  Prickett  does 
tend  to  show  that  the  corporation  had  no  actual  notice  of  the 
proposed  sale  until  after  it  occurred,  but  it  also  tends  strongly 
to  show  that  the  corporation  was  not  misled  or  lulled  into 
security  by  the  suit  of  Philip  H.  Clayton.  Prickett  testifies 
that  he  was  the  president  of  that  corporation,  and  that  he 
did  not  know,  until  after  the  sale  to  Mrs.  Clayton,  that  there 
was  any  default  in  the  payment  of  any  of  the  installments 
to  be  paid  as  annuity  to  Philip  H.  Clayton.  Had  he  known 
of  the  bill  of  Philip  H.  Clayton  seeking  to  set  this  mortgage 
aside,  he  would  necessarily  have  known  the  ground  alleged, — 
the  non-payment  of  the  annuity  of  1880,  and  the  peculiar 
provision  of  the  annuity  mortgage,  which  it  was  said  rendered 
it  inadequate  security.  It  is  therefore  clear  that  the  Farm- 
ers' Exchange  and  Loan  Company  was  not  lulled  into  security 
by  the  suit  of  Philip  H.  Clayton,  and  therefore  was  not  pre- 
judiced thereby. 

As  to  the  firm  of  John  A.  Prickett  &  Sons,  who  acquired 
their  rights  from  the  corporation  in  April,  1881,  Philip  H. 
Clayton,  as  trustee  under  the  mortgage,  owed  them  no  duty 
he  did  not  perform.  He  did  not  have  any  actual  knowledge 
of  their  interests  in  this  regard.  The  bill  does  not  allege 
such  notice,  and  no  proof  tends  to  show  it.  It  is  said  the 
filing  for  record  of  their  deed  on  September  27,  1881,  was 
notice  to  him  and  to  Lucy  A.  Clayton,  the  purchaser.  This 
is  true  as  to  constructive  notice.     It  is  equally  true  that  all 


588  Maxwell  v.  Maxwell  et  al.  [March 

Syllabus. 

the  complainants  (embracing  the  Pricketts)  had  constructive 
notice  of  the  sale,  and  should  have  attended  to  protect  their 
interests. 

After  a  careful  consideration  of  this  entire  record,  we  find 
no  error  in  the  decree  of  the  court  below.     The  decree  is 

therefore  affirmed. 

Decree  affirmed. 


William  Maxwell,  Sr. 

v. 

William  Maxwell,  Jr.  et  al. 

Filed  at  Mt.  Vernon  March  29,  1884. 

1.  Advancement — when  presumed  from  the  relations  of  the  parties. 
The  general  rule  is,  that  a  purchase  of  land  by  a  parent  in  the  name  of  a 
child,  or  by  a  husband  in  the  name  of  his  wife,  will  be  presumed  to  be  an 
advancement,  and  not  a  trust. 

2.  Same — presumption  may  be  rebutted.  But  any  antecedent  or  con- 
temporaneous acts  or  facts  may  be  received  to  rebut  or  support  this  pre- 
sumption; and  any  acts  or  facts  so  soon  after  the  purchase  as  to  be  fairly 
considered  a  part  of  the  transaction,  may  be  received  for  the  same  purpose. 

3.  Same — sufficiency  of  facts  to  rebut  presumption  and  raise  a  result- 
ing trust.  In  1842  a  husband  purchased  a  half  section  of  land  from  the 
United  States,  and  had  the  patent  issued  to  his  wife.  They  lived  together 
and  occupied  the  same  as  their  homestead  until  in  1881,  when  the  wife  died 
testate,  having  devised  other  lands,  but  not  this  tract.  The  husband  filed  his 
bill  against  her  heirs  to  enforce  an  alleged  resulting  trust  arising  from  these 
facts,  and  from  the  fact  that  he  paid  all  the  purchase  money,  and  expended 
$1500  in  improving  the  premises,  and  had  all  the  time  been  treated  as  the 
owner,  and  had  paid  all  the  taxes  thereon;  but  it  was  held  that  these  facts 
were  not  sufficient  to  overcome  the  presumption  of  law  that  the  purchase 
was  an  advancement  to  her,  and  that  he  having  a  life  estate  in  the  land  as 
tenant  by  the  curtesy,  and  having  the  exclusive  use  of  the  same,  it  was  his 
duty  to  pay  the  taxes  thereon,  and  that  his  improvements  and  possession,  as 
well  as  payment  of  taxes,  would  be  presumed  to  have  been  under  his  life 
estate.  The  court  attached  no  significance  to  the  fact  that  the  wife  failed  to 
dispose  of  this  tract  in  her  will. 
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x^ppeal  from  the  Circuit  Court  of  Kandolph  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  H.  Clay  Horner,  for  the  appellant. 

Messrs.  Gordon  &  Hood,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  a  deed,  brought  by  William  Maxwell, 
Sr.,  appellant,  against  William  Maxwell,  Jr.,  and  others, 
children  and  heirs  at  law  of  Margaret  Maxwell,  deceased, 
who  was  the  wife  of  the  complainant.  It  is  alleged  in  the 
bill,  that  in  the  year  18 —  complainant  was  married  to  Mar- 
garet Phillips,  who  remained  his  wife  to  her  death,  in  the 
year  1881 ;  that  subsequent  to  the  said  marriage,  in  the  year 
1842,  complainant  purchased  from  the  government  of  the 
United  States  the  north  half  of  section  32,  in  township  6 
south,  of  range  6  west,  in  Kandolph  county,  Illinois,  and 
paid  for  the  same  out  of  his  own  individual  moneys ;  that  he 
had  said  land  entered  in  the  name  of,  and  patented  to,  his 
said  wife,  Margaret  Maxwell ;  that  it  remained  in  her  name 
to  the  date  of  her  death ;  that  said  Margaret  Maxwell  had  no 
money  of  her  own  at  the  time  of  such  purchase,  nor  had  she 
any  at  the  date  of  her  marriage ;  that  complainant  had  but 
little  property  of  his  own  at  the  time  of  the  purchase ;  that 
said  land  was  always  understood  to  belong  to  complainant, 
by  his  said  wife  and  by  complainant,  and  was  always  treated 
by  them  as  his  property ;  that  it  was  wild  land  when  pur- 
chased ;  that  complainant  cleared  and  improved  said  land, 
and  the  improvements  made  on  the  same  amounted  to  $1500, 
all  made  with  complainant's  money ;  that  his  said  wife  never 
expended  any  money  on  said  land,  nor  otherwise  assisted 
him ;  that  the  said  premises  were  occupied  by  complainant 
and  wife  as  a  homestead  from  the  date  of  purchase  to  the 
death  of  his  wife,  and  is  yet  so  occupied  by  the  complainant ; 
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that  complainant  paid  all  taxes  and  assessments  against  said 
land,  and  always  considered  the  property  his  own,  and  treated 
it  as  such ;  that  after  her  death  he  was  first  informed  by  the 
children  that  they  would  not  make  him  a  deed ;  that  the 
children  were  not  aware  that  the  legal  title  was  in  their 
mother  till  complainant  told  them ;  that  said  wife  died  testate 
in  1881,  leaving  complainant,  (her  husband,)  and  John  Max- 
well, William  Maxwell,  Jr.,  Mathew  Maxwell,  and  Margaret 
Harmon,  her  children  and  heirs ;  that  in  her  will  she  dis- 
posed of  specific  real  estate  in  Kansas,  and  all  her  person- 
alty, but  nowhere  mentioned  the  above  described  land,  and 
died  intestate  as  to  same ;  that  she  died  intestate  as  to  the 
land  because  she  considered  it  the  complainant's  property; 
that  he  has  applied  to  defendants  for  deeds,  and  they  all  re- 
fused to  make  them.  Prayer  of  bill  for  deed  from  heirs  to 
complainant,  etc. 

The  answer  admits  the  material  allegations  of  the  bill,  but 
sets  up  as  a  defence  to  the  relief  claimed  in  the  bill,  that  at 
the  time  the  land  was  purchased,  as  alleged  in  the  bill,  the 
complainant  "was  the  owner  of  eighty  acres  of  other  land 
purchased  from  the  United  States  government,  in  Eandolph 
county,  Illinois,  and  could  not  lawfully  buy  more, "  and  that 
so  owning  and  holding  a  patent  for  eighty  acres  of  other  land, 
the  complainant  believed  he  could  not  lawfully  buy  more, 
and  for  the  purpose  of  evading  the  law  as  he  believed  it  to 
be,  he  had  the  land  entered  in  his  wife's  name,  intending  to 
defraud  the  government,  etc.  To  this  part  of  the  answer 
complainant  filed  exceptions,  which  the  court  overruled,  and 
complainant  electing  to  abide  by  his  exceptions,  the  court 
dismissed  the  bill,  and  the  complainant  appealed. 

Whether  the  complainant,  in  1842,  at  the  time  the  land 
in  question  was  entered,  was  precluded  from  entering  more 
land  than  he  then  owned,  by  the  acts  of  Congress,  is  a  ques- 
tion which  we  do  not  find  it  necessary  here  to  determine,  as 
the  decision  of  the  case  may  be  placed  upon  other  grounds. 
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As  before  observed,  the  allegations  of  the  bill  were  ad- 
mitted to  be  true  by  the  answer,  and  it  is  contended  that 
the  facts  alleged  and  admitted  as  to  the  entry  and  manage- 
ment of  the  land  created  a  resulting  trust,  which  a  court  of 
equity  may  enforce  by  a  decree  requiring  the  defendants  to 
convey  the  land  to  the  complainant.  It  does  not  always 
follow  that  where  lands  are  purchased  in  the  name  of  one 
person  with  the  funds  of  another,  a  resulting  trust  is  created. 
Had  the  land  been  entered  in  the  name  of  a  person  in  no  way 
related  to  the  complainant,  with  the  complainant's  money, 
the  case  would  be  relieved  of  much  difficulty ;  but  such  is  not 
the  case.  While  the  money  was  furnished  by  the  complain- 
ant, the  title  was  taken  in  the  name  of  his  wife.  The  general 
rule  is,  that  a  purchase  of  land  by  a  parent  in  the  name  of  a 
child,  or  of  a  husband  in  the  name  of  the  wife,  is  presumed 
to  be  an  advancement,  and  not  a  trust.  Perry  on  Trusts, 
sec.  147,  says :  "Whether  a  purchase  in  the  name  of  a  wife 
or  child  is  an  advancement  or  not,  is  a  question  of  pure 
intention,  though  presumed,  in  the  first  instance,  to  be  a 
provision  and  settlement ;  therefore  any  antecedent  or  con- 
temporaneous acts  or  facts  may  be  received,  either  to  rebut 
or  support  the  presumption ;  and  any  acts  or  facts  so  imme- 
diately after  the  purchase  as  to  be  fairly  considered  a  part  of 
the  transaction  may  be  received  for  the  same  purpose."  In 
Taylor  v.  Taylor,  4  Gilm.  303,  where  a  parent  purchased 
lands  in  the  names  of  his  two  sons,  and  the  question  arose 
whether  the  purchase  was  an  advancement,  or  whether  they 
held  in  trust,  it  was  held  that  "the  presumption  of  law  is, 
where  a  father  purchases  land  in  the  name  of  his  children, 
unaccompanied  by  any  extraordinary  circumstances,  that  it 
was  intended  as  an  advancement ;  but  the  presumption  may 
be  rebutted  by  circumstances."  In  Cartwright  v.  Wise,  14 
111.  417,  where  a  parent  with  his  own  money  entered  a  tract 
of  land  in  the  name  of  his  son,  who  was  an  idiot,  this  court 
took  stronger  grounds  in  sustaining  the  conveyance  as  an 
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advancement  than  was  done  in  the  case  last  cited.  In  de- 
ciding the  case  it  was  said:  "The  question  arises  whether 
a  father  who  purchases  land  with  his  own  money,  and  takes 
the  title  to  his  idiot  son,  can  file  a  bill  for  a  resulting  trust, 
and  claim  that  he  did  not  intend  it  for  the  benefit  of  his  son, 
but  for  his  own  use.  We  are  prepared  to  say  that  such  a 
bill  can  not  be  sustained.  It  must  be  held  to  be  an  advance- 
ment in  favor  of  the  child.  The  policy  of  the  law  requires 
that  such  an  advancement  thus  made  to  such  a  party  should 
be  held  to  be  irrevocable  by  the  father." 

While  all  that  was  said  in  the  case  last  cited  was  proper 
under  the  facts  of  that  case,  as  it  seemed  absurd  to  suppose 
a  person  creating  a  trust  would  select  an  idiot  for  a  trustee, 
yet  the  language  there  used  might  not  fully  apply  to  a  case 
of  this  character.  Here  the  wife  might  be  regarded  as  a 
proper  person  for  a  trustee,  and  the  question  to  be  determ- 
ined is,  whether  the  facts  set  up  in  the  bill  are  sufficient  to 
overcome  the  presumption  of  law  that  the  conveyance  was 
intended  as  an  advancement.  The  facts  relied  upon  by  com- 
plainant to  overcome  the  presumption  are,  that  he  entered 
into  the  possession  of  the  land,  improved  it,  paid  the  taxes, 
and  occupied  it  with  his  wife  as  a  homestead,  as  his  own 
property.  There  is  nothing,  however,  in  these  facts  incon- 
sistent with  the  theory  that  the  land  was  conveyed  to  the  wife 
as  an  advancement  to  her.  If  she  took  the  title  by  virtue  of 
the  patent,  as  she  had  children  by  complainant,  he  became 
tenant  by  the  curtesy,  and  as  such  he  had  the  right  to  the  pos- 
session of  the  land,  the  rents  and  profits,  during  his  natural 
life,  and  while  occupying  under  this  right,  the  law  cast  upon 
him  the  burden  of  paying  the  taxes.  The  possession  and 
improvements  of  the  complainant,  as  well  as  the  payment  of 
taxes,  may  with  the  same  propriety  be  presumed  to  have  been 
under  his  life  estate  in  the  lands  as  under  a  claim  of  title  in 
fee.  The  fact  that  the  wife  did  not  dispose  of  the  land  by 
will,  as  she  did  other  property,  is  of  but  little  significance. 
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It  often  occurs  that  a  person  who  executes  a  will  leaves  some 
property  undisposed  of,  and  yet  we  are  not  aware  that  an 
omission  of  that  character  has  ever  been  regarded  as  evi- 
dence sufficient  to  defeat  an  absolute  title  standing  of  record 
in  the  name  of  a  testator.  We  do  not,  therefore,  regard  the 
allegations  of  the  bill  as  sufficient  to  overcome  the  presump- 
tion of  law  that  the  purchase  by  complainant  in  the  name 
of  his  wife  was  intended  as  an  advancement  to  her. 

No  case  having  been  made  by  the  bill,  the  decree  dismiss- 
ing it  was  correct,  and  it  will  be  affirmed. 

Decree  affirmed, 

Mr.  Justice  Scott,  dissenting. 


August  Timm 

v. 

Carter  H.  Harrison,  Mayor. 

Filed  at  ML  Vernon  February  15,  1884. 

1.  Intoxicating  xjquoks — act  of  1883,  concerning  the  licensing  of 
dram-shops — constitutionality — subject  embraced  in  its  title.  The  act  of 
the  General  Assembly  entitled  "An  act  to  restrict  the  power  of  counties, 
cities,  towns  and  villages  in  licensing  dram-shops,  for  providing  a  license  to 
retail  malt  liquors  separately,  and  for  punishing  persons  holding  such  sepa- 
rate licenses  for  unlawful  sale  and  gifts,"  approved  June  15,  1883,  is  a  valid 
and  constitutional  law,  and  the  subject  matter  of  each  of  its  three  sections 
is  embraced  in  the  title. 

2.  Same — application  of  the  constitutional  ride  as  to  mode  of  amending 
a  statute — License  law  of  1883.  The  act  of  June  15,  1883,  concerning  the 
licensing  of  dram-shops,  is  not  in  violation  of  that  clause  of  the  constitution 
which  declares  that  "no  law  shall  be  revived  or  amended  by  reference  to 
its  title  only,  but  the  law  revived,  or  section  amended,  shall  be  inserted  at 
length,"  as  such  act  does  not  profess  to  be  amendatory  of  any  other  act. 
Again,  section  2  of  the  act,  aside  from  the  change  in  the  amount  of  the  license 
fee,  contains  all  that  is  contained  in  section  3  of  the  Dram-shop  act,  with  the 
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further  provision,  "that  in  all  cases  where  a  license  is  granted  for  the  sale  of 
malt  liquors  only,  such  board  may  grant  the  same  upon  payment  into  the 
county  treasury  of  a  sum  not  less  than  $150  per  annum  for  each  license," 
which  is  a  fall  compliance  with  the  constitutional  provision  that  the  section 
amended  shall  be  inserted  at  length  in  the  new  act.  It  is  not  necessary  to 
declare  in  the  new  act  that  the  section,  as  amended,  is  inserted  at  length. 

3.  Same — rule  of  uniformity  in  taxation,  as  applied  to  liquor  dealers. 
Under  section  1,  article  9,  of  the  constitution,  which  provides  that  "the  Gen- 
eral Assembly  shall  have  power  to  tax  peddlers,  *  *  *  liquor  dealers," 
etc.,  in  such  manner  as  it  shall,  from  time  to  time,  direct  by  general  law, 
uniform  as  to  the  class  upon  which  it  operates,  the  term  "liquor  dealers,"  is 
used  in  a  generic  sense,  and  it  is  competent  for  the  legislature  to  classify  the 
different  kinds  of  liquor  dealers,  and  impose  differential  taxes  upon  such 
classes;  and  the  rule  of  uniformity  will  not  be  violated  so  long  as  the  tax 
imposed  is  the  same  upon  all  the  members  of  the  particular  class. 

4.  Same — extent  of  the  power  to  regulate  the  liquor  traffic.  In  the 
exercise  of  the  police  power  the  legislature  may  prohibit  altogether  the  sale 
of  intoxicating  liquors,  and  consequently  may  attach  such  conditions  to  the 
allowance  of  their  sale  as  it  sees  fit  to  prescribe. 

5.  Statutes — as  to  the  subject  being  embraced  in  the  title.  It  is  a  suffi- 
cient compliance  with  the  requirement  of  section  13,  article  4,  of  the  consti- 
tution, if  the  subject  of  the  enactment  is  expressed  in  its  title.  It  is  not 
necessary  to  state  in  the  title  the  effect  of  the  subject  matter,  as,  its  amending 
or  repealing  some  prior  law. 

6.  The  repeal  of  a  statute  on  a  given  subject  is  properly  connected  with 
the  subject  matter  of  a  new  statute  on  the  same  subject;  and  therefore  a 
repealing  section  in  a  new  statute  is  valid,  notwithstanding  the  title  is  silent 
on  that  subject. 

7.  Same — as  to  the  mode  of  amendment,  under  the  constitution.  The 
mischief  intended  to  be  remedied  by  the  constitution,  which  provides  that  in 
amending  a  statute  the  law  or  section  amended  shall  be  inserted  at  length, 
was  that  of  the  amendment  of  statutes  by  reference  to  their  titles  only,  where 
the  amendment  in  many  cases  could  not  be  understood  without  looking  into 
the  section  amended. 

8.  "Where  a  new  act  on  a  subject  is  complete  in  itself,  and  entirely  intel- 
ligible, showing  of  itself  just  what  it  is,  and  its  enactment,  without  reference 
to  any  prior  law,  it  will  not  contravene  the  constitutional  provision.  An  act 
complete  in  itself  is  not  within  the  mischief  designed  to  be  remedied  by  such 
provision. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Kogers,  Judge,  presiding. 
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Mr.  Melville  W.  Fuller,  Mr.  Harry  Kubens,  and  Mr. 
Edward  Koby,  for  the  appellant. 

Mr.  F.  S.  Winston,  and  Mr.  James  McCartney,  Attorney 
General,  (with  whom  were  Mr.  J.  L.  High,  and  Messrs.  C.  C. 
&  C.  L.  Bonney,  as  amicl  curice,)  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  application,  made  November  3,  1883,  for  a 
writ  of  mandamus  to  compel  the  mayor  of  Chicago  to  issue  to 
the  petitioner  a  license  for  the  sale  of  intoxicating  liquors, 
upon  tender  of  $103,  the  amount  alleged  to  be  the  proper 
license  fee  under  the  ordinances  of  the  city  of  Chicago,  the 
petitioner  alleging  full  compliance  with  the  requirements  of 
the  city  ordinances.  Defendant,  by  his  answer,  admitted 
such  tender  and  compliance  with  the  city  ordinances,  but 
justified  his  refusal  to  grant  the  license,  under  an  act  of  the 
General  Assembly,  entitled  "An  act  to  restrict  the  power 
of  counties,  cities,  towns  and  villages  in  licensing  dram- 
shops, to  provide  for  granting  a  license  to  retail  malt  liquors 
separately,  and  for  punishing  persons  holding  such  sepa- 
rate license,  for  unlawful  sale  and  gifts,"  approved  June  15, 
1883,  in  force  July  1,  1SS3,  by  which  act  cities,  towns  and 
villages  are  prohibited  from  granting  licenses  for  the  keep- 
ing of  dram-shops  except  upon  payment  of  a  sum  not  less 
than  at  the  rate  of  $500  per  annum,  or  not  less  than  $150 
per  annum  when  the  license  is  for  the  sale  of  malt  liquors 
only.  Petitioner  excepted  to  the  answer,  averring  that  the 
act  of  the  General  Assembly  in  question  was  unconstitu- 
tional. The  court  overruled  the  exception  and  dismissed 
the  petition,  and  the  petitioner  appealed.  The  record  thus 
presents  the  sole  question  of  the  constitutionality  of  the  act 
of  the  General  Assembly  in  question. 
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It  is  insisted  that  the  act  of  June  15,  1883,  is  in  effect  an 
amendment  of  chapter  43  of  the  Eevised  Statutes  of  1874, 
known  as  the  "Dram-shop  act,"  and  that  it  violates  the  pro- 
vision of  section  13,  article  4,  of  the  constitution  of  1870, 
that  "no  act  hereafter  passed  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title, "  in  that  the 
title  of  the  act  does  not  profess  to  make  such  amendment. 
It  is  said  that  if  an  existing  law  is  amended,  the  fact  that  the 
new  act  is  in  amendment  of  the  prior  law  must  be  expressed 
in  the  title  of  the  new  act,  because  such  fact  is  the  "subject" 
of  the  new  law.  The  subject  matter  of  each  of  the  three  sec- 
tions of  the  act  of  June  15  is  embraced  in  the  title.  If  such 
subject  matter  operates  to  amend  or  to  repeal  any  prior  law, 
that  will  be  but  the  effect  of  the  subject  matter ;  and  it  is 
only  the  subject  which  the  constitutional  provision  requires 
to  be  expressed  in  the  title,  and  not  the  effect  thereof.  This 
precise  question  we  regard  as  determined  by  the  decision  in 
The  People  v.  Wright,  70  111.  388.  The  court  there  say  of 
the  act  which  they  were  called  upon  to  construe  :  "Although 
that  act  does  not,  in  terms,  profess  to  be  an  amendment  of 
the  charter  of  the  city  of  Chicago,  it  is  manifest  that  such  was 
its  necessary  effect.  It  is  entitled  'An  act  to  establish  a  board 
of  police  in  and  for  the  city  of  Chicago,  and  to  prescribe  their 
powers  and  duties.'  It  requires  the  organization  of  an  execu- 
tive department  of  the  municipal  government  of  the  city,  to 
be  known  as  the  'board  of  police  of  the  city  of  Chicago,'  and 
to  this  board  it  transfers  the  control  and  management  of  the 
entire  police  of  the  city,  and  also  of  all  public  police  property. 
Certain  powers  theretofore  exercised  by  the  mayor  and  com- 
mon council  are  thereafter  to  be  exercised  by  the  board  of 
police.  *  *  *  It  (the  act)  became  fundamental — a  part 
of  the  organic  law  of  the  municipality, — in  other  words,  an 
amendment  of  its  charter ;  and  the  mere  fact  the  act  in  its 
title  does  not  profess  to  amend  the  city  charter,  is  unimport- 
ant.    It  professes  to,  and  does,  enact  that  which  makes  new 
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organic  law  for  the  city  government,  and  this  is  sufficient." 
The  act  in  that  case  was  passed  in  1861,  but  the  then  con- 
stitution of  1848  contained  this  same  provision  as  to  every 
private  or  local  law, — that  it  should  not  embrace  more  than 
one  subject,  and  that  should  be  expressed  in  the  title.  The 
repeal  of  a  statute  on  a  given  subject,  it  is  held,  is  properly 
connected  with  the  subject  matter  of  a  new  statute  on  the 
same  subject,  and  therefore  a  repealing  section  in  the  new 
statute  is  valid,  notwithstanding  the  title  is  silent  on  that 
subject.  (Cooley's  Const.  Lim.  145.  And  see  Burke  v.  Mon- 
roe County,  77  111.  610.)  "We  think  the  same  may  be  said 
of  an  amendment  by  implication.  In  Town  of  Abington  v. 
Cabeen,  106  111.  207,  upon  a  review  of  the  decisions  in  this 
State  upon  this  question  of  title,  this  court  say:  "The  title 
adopted  being  sufficient  to  apprise  the  legislators  fairly  of  the 
general  subject  matter  of  the  act,  all  the  provisions  therein 
fairly  related  to  that  general  subject,  and  designed  to  con- 
duce to  the  building  of  the  road  named,  must,  in  the  light 
of  previous  decisions  of  this  court,  be  held  to  be  fairly  em- 
braced in  the  title  adopted." 

It  is  claimed  that  this  act  of  June  15,  1883,  violates  the 
further  provision  of  said  section  13,  of  article  4,  of  the  con- 
stitution, that  "no  law  shall  be  revived  or  amended  by  refer- 
ence to  its  title  only,  but  the  law  revived,  or  the  section 
amended,  shall  be  inserted  at  length."  The  act  of  1883 
contains  three  sections.  Section  1  forbids  the  granting  of 
a  license  for  the  keeping  of  a  dram-shop  by  the  corporate 
authorities  of  any  city,  town  or  village,  except  upon  payment 
of  a  sum  not  less  that  $500,  except  that  a  license  for  the  sale 
of  malt  liquors  may  be  granted  upon  payment  of  not  less  than 
$150.  Section  2  imposes  like  limitations  upon  the  exercise  of 
the  like  power  by  county  boards.  Section  3  prescribes  a  pen- 
alty for  selling  liquors  other  than  malt  liquors  under  a  license 
to  sell  malt  liquors  only.  The  act  does  not  profess  to  be 
amendatory  of  any  other  act.     Section  2  of  the  act,  aside  from 
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the  change  in  the  amount  of  the  license  fee  to  be  imposed  by 
county  boards,  contains  all  that  is  embraced  in  section  3  of 
the  Dram-shop  act,  with  the  further  provision :  "Provided, 
that  in  all  cases  where  a  license  is  granted  for  the  sale  of 
malt  liquors  only,  such  board  may  grant  the  same  upon  pay- 
ment into  the  county  treasury  of  a  sum  not  less  than  $150 
per  annum  for  each  license."  So  that  as  respects  section  2 
of  the  act  of  1883,  section  3  of  the  Dram-shop  act  is,  with 
the  changes  above  indicated,  inserted  at  length  in  the  former 
act,  making,  as  respects  section  2,  a  full  compliance  with  the 
constitutional  requirement  that  the  section  amended  shall  be 
inserted  at  length  in  the  new  act. 

But  it  is  said,  although  this  be  so  that  the  section  amended 
is  inserted  at  length,  this  is  not  so  declared  in  the  act,  and  is 
treated  as  if  it  were  a  separate  section  then  for  the  first  time 
enacted.  The  constitution  does  not  so  require  that  such  dec- 
laration should  be  made,  but  only  that  the  section  amended 
shall  be  inserted  at  length ;  and  that  this  was  done  here,  as 
respects  section  2,  there  is  no  question.  As  to  sections  1  and 
3  of  the  act  of  1883,  it  is  not  pointed  out  wherein  they  amend 
any  prior  act,  except  that  it  is  said  they  are  additional  sec- 
tions to  the  Dram-shop  act,  and  are  amendments  by  "addi- 
tion" of  that  act,  wherefore  the  act  of  1883  is,  in  its  terms, 
in  legal  effect  an  express  amendment  of  the  Dram-shop  act, 
although  it  does  not  so  state,  either  in  the  title  or  the  body 
of  the  act,  and  the  proposition  is  advanced  that  "it  was 
essential  to  the  validity  of  the  act  of  June  15,  1883,  that 
chapter  43  of  the  Ke vised  Statutes  of  1874,  (the  Dram-shop 
act,)  should  be  republished  as  a  part  of  it, — that  is  to  say, 
that  the  new  act  should  state  at  length  the  law  as  amended. " 
It  is  not  perceived  what  purpose  of  use,  or  what  intent  of  the 
constitution,  would  be  subserved  by  the  republication  of  chap- 
ter 43  of  the  Eevised  Statutes  as  a  part  of  the  act  of  June 
15,  1883.  The  mischief  intended  to  be  remedied  by  the  con- 
stitution was  that  of  the  amendment  of  statutes  by  reference 
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to  their  titles  only.  Under  the  practice  which  had  prevailed, 
to  amend  a  previous  act  merely  by  reference  to  its  title,  and  in 
the  insertion  or  striking  out  of  certain  words,  or  the  making 
of  some  substitution  therein,  the  amendatory  act,  of  itself, 
would  be  unintelligible,  and  it  would  require  examination, 
and  comparison  with  the  prior  act,  to  understand  what  the 
real  purport  of  the  amendatory  act  was, — hence  the  constitu- 
tional inhibition  that  "no  law  shall  be  revived  or  amended  by 
reference  to  its  title  only ;"  and  in  remedy  of  the  evil  the  fur- 
ther provision  is,  "but  the  law  revived,  or  the  section  amended, 
shall  be  inserted  at  length  in  the  new  act."  When  this  is 
done,  the  amendatory  act  will  be  intelligible  of  itself,  and 
not  require  going  elsewhere  to  understand  its  purport.  The 
act  in  question  is  complete  in  itself,  and  entirely  intelligible, 
showing  of  itself  just  what  it  is,  and  in  its  enactment  we  are 
of  opinion  that  there  is  no  contravening  of  the  constitutional 
provisions  named. 

In  The  People  v.  Mahoney,  13  Mich.  481,  in  pronouncing, 
under  a  like  constitutional  provision,  upon  the  constitution- 
ality of  an  act  having  an  amendatory  effect  by  implication, 
Mr.  Justice  Cooley,  delivering  the  opinion  of  the  court,  says : 
"The  act  before  us  does  not  assume,  in  terms,  to  revise,  alter 
or  amend  any  prior  act  or  section  of  an  act,  but,  by  various 
transfers  of  duties,  it  has  an  amendatory  effect  by  implica- 
tion, and  by  its  last  section  it  repeals  all  inconsistent  acts. 
We  are  unable  to  see  how  this  conflicts  with  the  provision 
referred  to.  If,  whenever  a  new  statute  is  passed,  it  is  neces- 
sary that  all  prior  statutes,  modified  by  it  by  implication, 
should  be  reenacted  and  published  at  length  as  modified,  then 
a  large  portion  of  the  whole  code  of  laws  of  the  State  would 
require  to  be  republished  at  every  session,  and  parts  of  it 
several  times  over,  until,  from  mere  immensity  of  material, 
it  would  be  impossible  to  tell  what  the  law  was."  And  it 
was  held  that  an  act  complete  in  itself  was  not  within  the 
mischief  designed  to  be  remedied  by  this  constitutional  pro- 
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vision.  But  we  consider  the  question  now  under  discussion, 
as  well  as  the  former  one  in  respect  to  title,  as  having  been 
determined  by  this  court  in  The  People  v.  Wright,  above 
cited.  The  court  were  also  required  in  that  case  to  construe 
the  act  of  July  1,  1872,  commonly  known  as  the  "mayor's 
bill."  The  act  in  effect  amended,  in  many  important  re- 
spects, the  existing  charters  of  cities,  without  purporting  in 
its  title  to  be  an  amendment,  and  without  setting  forth  the 
sections  affected  or  amended  in  the  new  act.  In  overruling 
the  objection  that  the  law  was,  for  this  reason,  unconstitu- 
tional, the  court  say:  "No  particular  section  of  any  act 
purports  to  be  amended  by  this  act.  All  that  can  be  said  of 
it  in  this  respect  is,  that  by  implication  it  amends  the  muni- 
cipal charters  of  cities.  It  can  not  be  held  that  this  clause 
of  the  constitution  embraces  every  enactment  which,  in  any 
degree,  however  remotely  it  may  be,  affects  the  prior  law  on  a 
given  subject,  for  to  so  hold  would  be  to  bring  about  an  evil 
far  greater  than  the  one  sought  to  be  obviated  by  this  clause. " 
It  is  further  contended  that  the  act  in  question  is  in  con- 
flict with  the  constitution,  and  void,  because  in  imposing  the 
money  payment  therein  named,  it  is  not  uniform  as  to  the 
class  upon  which  it  operates.  The  following  portion  of  sec- 
tion 1,  article  9,  of  the  present  constitution,  is  relied  upon  in 
this  respect :  "But  the  General  Assembly  shall  have  power 
to  tax  peddlers,  auctioneers,  brokers,  hawkers,  merchants, 
commission  merchants,  showmen,  jugglers,  inn-keepers,  gro- 
cery-keepers, liquor  dealers,  toll  bridges,  ferries,  insurance, 
telegraph  and  express  interests  or  business,  vendors  of  pat- 
ents, and  persons  or  corporations  owning  or  using  franchises 
and  privileges,  in  such  manner  as  it  shall,  from  time  to  time, 
direct  by  general  law,  uniform  as  to  the  class  upon  which  it 
operates."  It  is  insisted  that  the  money  required  to  be  paid 
is  for  revenue,  and  is  a  tax,  within  the  intent  and  meaning  of 
the  constitution ;  that  the  class  named  in  the  constitution  is 
liquor  dealers ;  that  the  act  in  question  imposes  a  minimum 
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tax  of  $150  on  the  venders  of  malt  liquors,  and  $500  on  the 
venders  of  other  intoxicating  liquors,  and  it  is  therefore  not 
uniform  as  to  the  class  upon  which  it  operates,  and  hence 
unconstitutional.  Conceding,  for  the  purpose  of  the  argu- 
ment, that  the  license  fee  exacted  by  the  act  in  question  is  a 
tax,  within  the  meaning  of  the  constitution,  we  are  of  opinion 
that  the  act  is  not  in  conflict  with  the  rule  of  uniformity  as 
to  the  class  upon  which  it  operates.  The  term  "liquor  deal- 
ers, "  used  in  the  section  above  of  the  constitution,  is,  as 
we  regard,  used  in  a  generic  sense.  There  may  be  different 
classes  and  varieties  included  under  the  general  description, 
"liquor  dealers,"  and  we  think  it  is  competent  for  the  Gen- 
eral Assembly  to  classify  the  different  kinds  of  liquor  dealers 
included  in  the  general  description  as  used  in  the  constitu- 
tion, and  impose  differential  taxes  upon  such  classes, — that 
the  rule  of  uniformity  in  taxation  would  not  be  violated  so 
long  as  the  tax  imposed  is  the  same  upon  all  the  members  of 
the  particular  class.  The  line  of  division  into  classes  here 
made,  based  upon  the  sale  of  malt  liquors  as  distinguished 
from  more  intoxicating  drinks,  if  viewed  as  for  taxation,  is  a 
quite  natural  and  a  reasonable  one,  and  not  out  of  harmony, 
in  our  view,  with  any  feature  of  the  constitution  in  respect  of 
taxation.  But,  however,  as  license  fees,  in  regulation  of  the 
traffic  in  intoxicating  liquors,  the  sums  required  to  be  paid 
by  the  act  in  question  find  abundant  justification  in  former 
decisions  of  this  court :  City  of  East  St.  Louis  v.  Wehrung, 
46  111.  392  ;  East  St.  Louis  v.  Trustees  of  Schools,  102  id.  489  ; 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  id.  560 ;  Rowland  v.  City 
of  Chicago,  108  id.  496,  and  other  cases.  In  the  exercise  of 
the  police  power  the  legislature  might  prohibit  altogether  the 
sale  of  such  liquors,  and  consequently  may  attach  such  con- 
ditions to  the  allowance  of  their  sale  as  it  sees  fit  to  prescribe. 
The  judgment  of  the  court  below  dismissing  the  petition 
must  be  affirmed. 

Judgment  affirmed. 
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Charles  V.  Chandler  et  al. 

v. 

Van  H.  Higgins  et  al. 

Filed  at  Ottawa  March  26,  1884. 

1.  Satisfaction — by  levy  on  personal  property — how  far  that  will 
operate  as  a  satisfaction.  The  levy  of  an  execution  upon  personal  prop- 
erty of  value  sufficient  to  satisfy  the  debt,  operates  as  a  satisfaction  for  the 
time  being,  but  it  is  not  an  absolute  satisfaction.  If  on  a  sale  enough  is  not 
realized  to  discharge  the  debt,  or  if  the  property  is  returned  to  the  execution 
debtor,  and  the  levy  released  by  his  consent,  or  if  by  some  act  of  the  execu- 
tion debtor  the  fruits  of  the  levy  are  lost  to  the  creditor,  there  will  be  no  sat- 
isfaction of  the  judgment  and  execution. 

2.  Assignment  of  judgment — redemption.  An  assignment  of  a  judg- 
ment may  be  made  so  long  as  anything  remains  due  thereon,  and  a  valid 
redemption  may  be  made  under  an  alias  execution  issued  thereon,  from  a 
sale  under  a  senior  judgment. 

3.  Same — transfer  of  bankrupt's  interest,  after  limitation.  After  the 
Statute  of  Limitations  has  run  against  an  assignee  in  bankruptcy,  an  assign- 
ment of  an  interest  in  a  judgment  held  by  the  bankrupt  can  not  be  called  in 
question. 

4.  Payment  by  surety — keeping  judgment  alive  for  his  indemnity. 
The  law  is  well  settled  that  a  surety  against  whom  a  judgment  is  rendered, 
with  his  principal,  may  advance  the  money  to  the  creditor,  and  have  the 
judgment  assigned  to  a  third  party,  and  kept  alive  for  his  security. 

5.  Same— w  case  of  partners,  as  sureties  for  each  other.  Where  one 
partner,  on  the  dissolution  of  the  firm,  assumes,  for  a  consideration,  to  pay 
the  firm  debts,  as  between  themselves  the  other  partners  are  sureties  for 
him,  and  on  judgment  against  all,  those  who  are  thus  sureties  may  advance 
the  money  to  the  creditor,  and  have  his  judgment  assigned  to  a  third  party, 
to  be  kept  alive  for  their  indemnity;  and  this  will  not  operate  as  a  satisfac- 
tion of  the  judgment. 

6.  Redemption — by  judgment  creditors — statute  liberally  construed. 
A  judgment  creditor  may  redeem  from  a  sale  or  sales  made  under  senior 
judgments.  The  policy  of  the  law  favors  such  redemptions,  and  the  statute 
allowing  them  is  construed  liberally,  so  as  to  make  the  execution  debtor's 
property  pay  as  much  of  his  indebtedness  as  possible. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 
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Messrs.  Fairchild  &  Blackman,  and  Mr.  C.  F.  Wheat,  for 
the  plaintiffs  in  error : 

The  effect  of  the  levy  by  the  sheriff  of  Kane  county  on 
land  and  stock,  and  by  the  sheriff  of  Cook  on  land,  and  the 
appropriation  of  the  stock  levied  on  to  the  purchaser  of  the 
Chisholm  judgment  by  Pease,  and  the  assignment  of  the  judg- 
ment to  Fuller,  was  to  satisfy  the  judgment.  Hair  is  v.  Evans, 
81  111.  419;  Smith  v.  Hughes,  24  id.  270;  Drefahl  v.  Tattle, 
42  Iowa,  177 ;  Marclen  v.  Vedder,  5  Cord,  671 ;  Hunt  v.  Bread- 
ing, 13  S.  &  K.  37;  Tompkins  v.  Fifth  National  Bank,  53 
111.  57. 

As  Chisholm  was  not  told  the  object  of  the  assignment,  it 
was  a  payment.  White  v.  Fisher,  62  111.  258 ;  Frost  v.  Yonk- 
ers,  S.  B.  560. 

To  give  priority  to  the  lien  of  junior  judgment.  Dean  v. 
Davidson,  13  S.  &  K.  341;  Hayden  v.  Agent  of  Prison,  1  S. 
&  Ch.  195;   Whiting  v.  Butler,  29  Mich.  134. 

To  make  the  judgment  unassignable.  Wood  v.  Van  Arsdale, 
3  Bawle,  401. 

To  make  an  execution  issued  thereon  void  at  law  and  in 
equity.  Bones  v.  Aikin,  35  Iowa,  534;  Coggeshallv.  Buggies, 
62  111.  401 ;   Cames  v.  Piatt,  59  N.  Y.  411. 

The  assignee  took  an  equitable  title  to  the  right  of  the 
assignor,  and  subject  to  defences,  (Hosack  v.  Underwood,  55 
111.  123,)  and  until  the  defendants  had  notice  of  the  assign- 
ment it  is  as  though,  to  them,  not  assigned.  Himrod  v. 
Bough,  85  111.  435. 

Complainants  having  the  right  to  redeem  as  judgment 
creditors,  may  have  the  same  enforced  in  equity.  Roan  v. 
Bohrer,  72  111.  582. 

A  court  of  chancery  has  jurisdiction,  and  will  enjoin  the 
holders  of  a  paid  judgment  from  using  it  to  the  prejudice  of 
a  junior  judgment  creditor,  upon  the  ground  of  removing  a 
cloud  from  title.  Conivell  v.  Watkins,  71  111.  488 ;  Christie 
v.  Hale,  46  id.  117;  Buill  v.  Crouch,  37  Texas,  53. 
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The  levy  on  personal  property  sufficient  to  satisfy  the  same, 
is  a  satisfaction  of  the  judgment,  and  such  levy  could  not  be 
released  except  by  consent  of  all  the  parties.  Montgomery 
v.  Wayne,  14  111.  373 ;  Smith  v.  Hughes,  24  id.  277 ;  Herrick 
v.  Swartwout,  72  id.  340 ;  Gregory  v.  Stark,  3  Scam.  612 ; 
Gold  v.  Johnson,  59  111.  63. 

If  one  joint  debtor  pays  the  debt  or  judgment,  it  is  dis- 
charged, and  can  not  be  kept  alive  for  his  benefit  by  assign- 
ment. New  York  State  Bank  v.  Fletcher,  5  Wend.  88 ;  Hosack 
v.  Underwood,  55  111.  123;  Tompkins  v.  Fifth  National  Bank, 
53  id.  57 ;  Coggeshall  v.  Buggies,  62  id.  401 ;  Harbeck  v.  Van- 
derbilt,  20  N.  Y.  497. 

Mr.  A.  W.  Green,  and,  also,  Mr.  Edward  Judd,  for  the  de- 
fendants in  error : 

Where  one  partner,  for  a  consideration,  assumes  payment 
of  the  firm  debts,  as  between  the  firm  he  will  become  princi- 
pal debtor,  and  the  other  members  his  sureties.  Conwell  v. 
McCowan,  81  111.  287;  Waddington  v.  Vredenburgh,  2  Johns. 
Ch.  227;  Wood  v.  Dodgson,  2  M.  &  S.  195;  Mtna  Ins.  Co. 
v.  Wires,  28  Vt.  93;   Colgrove  v.  Tollman,  67  N.  Y.  95. 

A  surety  who  pays  a  debt  reduced  to  judgment  is  entitled 
to  have  the  judgment  kept  alive  for  his  benefit.  Bispham's 
Equity,  sec.  336 ;  Berringer  v.  Boyden,  7  Jones'  Law,  (N.  C.) 
187;  Crawford  v.  Logan,  97  111.  396;  Flagg  v.  Geltmaeher, 
98  id.  293;  Dempsey  v.  Bush,  18  Ohio  St.  376;  Fleming  v. 
Beaver,  2  Kawle,  128;  Scott's  Appeal,  88  Pa.  St.  173;  Town- 
send  v.  Whitney,  75  N.  Y.  432 ;  Cuyler  v.  Tevis,  6  Paige,  32 ; 
Corey  v.  White,  3  Barb.  12;  Mclntyre  v.  Miller,  13  M.  &  W. 
247 ;   Wheeler's  Estate,  1  Md.  Ch.  80. 

The  levy  of  the  Chisholm  execution  upon  the  personal  prop- 
erty of  Pease  was  not  a  satisfaction  of  the  judgment,  because 
the  levy  was  released  with  the  consent  of  Pease,  the  judgment 
debtor,  and  the  property  levied  upon  restored  to  him.  Am- 
brose v.  West,  11  111.  488;   Green  v.  Burke,   23  Wend.   490; 
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United  States  v.  Dashiel,  3  Wall.  688 ;  The  People  v.  Hopson, 

1  Denio,  574 ;  Peck  v.  Tiffany,  2  Com.  451 ;  Banks  v.  Evans, 
10  S.  &  M.  35;  Wade  v.  Watt,  41  Miss.  248;  Ex  parte  King, 

2  Dev.  L.  (N.  C.)  341. 

A  judgment  need  not  be  a  lien,  to  entitle  the  judgment 
creditor  or  his  assignee  to  redeem.  Sweezy  v.  Chandler,  11 
111.  445. 

If  the  property  has  been  sold  several  times,  a  judgment 
creditor  may  make  all  necessary  redemptions,  though  he 
has  but  one  judgment.  Freeman  on  Executions,  sec.  317; 
Ex  parte  Peru  Iron  Co.  7  Cow.  540. 

Leaving  out  of  consideration  the  assignment  from  the 
assignee  in  bankruptcy,  the  evidence  shows  that  Higgins  is 
a  bona  fide  assignee  of  the  Chisholm  judgment,  for  a  valua- 
ble consideration,  by  regular  assignment  from  the  plaintiff 
in  the  judgment.  Complainants,  who  are  not  even  creditors 
of  Pease,  can  not  attack  this  assignment.  The  right  to  attack 
it  is  vested  exclusively  in  the  assignee  in  bankruptcy  of  Pease. 
In  re  Myers,  1  B.  E.  581;  Glenny  v.  Lang  don,  98  U.  S.  20; 
Sewart  v.  Isidor,  5  Abb.  Pr.  (N.  S.)  68;  Boiling  v.  Munchaus, 
59  Ala.  482;   Thomas  v.  Phillips,  5  Pa.  St.  355. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  looking  into  this  record  it  is  seen  this  bill  was  brought 
by  the  executors  of  Charles  Chandler,  deceased,  against  Van 
H.  Higgins,  a  former,  and  the  present,  sheriff  of  Cook  county, 
J.  W.  Hambleton,  and  other  persons  in  some  way  interested 
in  the  subject  matter  of  the  litigation.  The  relief  sought  is, 
that  a  redemption  from  sheriff's  sales  made  by  Higgins,  as 
the  assignee  of  a  judgment  creditor  of  Thomas  S.  Dobbins,  of 
the  premises  in  controversy  be  set  aside,  and  that  a  sheriff's 
deed  to  Joseph  W.  Hambleton  for  the  same  property  be  also 
set  aside,  as  having  been  made  without  authority  of  law,  and 
in  fraud  of  the  rights  of  complainants'  testator,  who  in  his 
lifetime  was  a  judgment  creditor  of  Dobbins,  and  on  that 
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being  clone,  that  complainants  be  permitted  to  redeem  the 
property,  as  a  judgment  creditor  might  do,  from  a  previous 
sheriff's  sale,  which  it  is  conceded  was  rightfully  made.  It 
is  represented  in  the  bill  that  a  number  of  persons  obtained 
judgments  against  Thomas  S.  Dobbins  and  others,  all  of 
which  it  seems  became  liens  upon  the  real  property  of  Dob- 
bins. These  several  judgments  are  all  set  out  in  the  bill  in 
the  order  in  which  they  became  liens.  It  will  not  be  neces- 
sary to  an  understanding  of  the  questions  discussed,  to  make 
reference  to  all  of  the  judgments  recited  in  the  bill.  So  far 
as  it  may  be  thought  to  be  necessary  it  will  be  done  as  the 
discussion  goes  on.  On  the  16th  day  of  December,  1875, 
Eobert  B.  Chisholm  recovered  a  judgment  in  the  Superior 
Court  of  Cook  county,  against  Thomas  S.  Dobbins,  George  S. 
Brown,  Walter  L.  Pease  and  John  S.  Wilcox,  for  $16,625, 
and  costs  of  suit.  It  appears  that  on  the  same  day  an  exe- 
cution was  issued  on  this  judgment,  directed  to  the  sheriff  of 
Kane  county,  where  some  proceedings  were  had  on  it  that 
will  be  noticed  hereafter.  It  is  shown  this  judgment  was 
assigned  by  plaintiff  to  Allen  C.  Fuller,  and  by  him  assigned 
to  Lawrence,  and  by  the  latter  it  was  re-assigned  to  Chisholm, 
the  plaintiff,  and  by  the  plaintiff  then  assigned  to  Higgins. 
A  copy  of  the  assignment  of  the  Chisholm  judgment  was  filed 
in  the  office  of  the  clerk  of  the  Superior  Court,  where  the 
judgment  was  rendered.  By  virtue  of  an  alias  execution 
issued  on  that  judgment,  Higgins  redeemed  the  property  from 
a  previous  sheriff's  sale  that  had  been  made  on  an  execution 
issued  on  a  judgment  in  favor  of  Matthieson,  against  Dobbins, 
and  at  the  subsequent  sale  Joseph  W.  Hambleton  became  the 
purchaser  of  the  property,  and  afterwards  received  a  sheriff's 
deed  for  the  same.  It  appears  the  judgment  creditor  received 
the  redemption  money,  and  there  is  no  complaint  on  that 
score.  This  is  the  deed  complainants  ask  to  have  set  aside. 
It  will  be  noted  that  Higgins,  with  the  same  execution,  re- 
deemed the  same  premises  from  sheriff's  sales  on  executions 
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issued  on  judgments  in  favor  of  Burley  &  Gregg,  and  Man- 
ger. These  latter  judgments  were  prior  liens  on  the  property 
to  that  created  by  the  Matthieson  judgment.  It  also  ap- 
pears these  latter  judgment  creditors  received  the  redemption 
money,  and  now  make  no  complaint.  This  is  the  redemp- 
tion that  complainants  ask  to  have  set  aside,  and  the  sheriff 
enjoined  from  selling  the  property  under  the  execution  on 
which  it  was  redeemed  from  the  previous  sales. 

On  the  6th  day  of  April,  1876,  Charles  Chandler,  since 
deceased,  recovered  a  judgment  in  the  Superior  Court  against 
Thomas  S.  Dobbins  and  others,  for  $10,961.10,  and  costs  of 
suit.  An  execution  issued  on  that  judgment  on  the  2d  day 
of  May,  1876,  was  returned  by  the  proper  officer  unsatisfied. 
After  the  death  of  the  plaintiff,  complainants  filed  a  copy  of 
their  letters  in  the  office  of  the  clerk  of  the  Superior  Court, 
and  caused  an  alias  execution  to  be  issued  and  placed  in  the 
hands  of  the  proper  officer.  Complainants  tendered  to  the 
sheriff  having  the  execution,  a  sum  of  money  sufficient  to  re- 
deem all  the  lots  in  block  three  (3)  from  the  previous  sales 
on  the  executions  issued  on  the  Burley  &  Gregg  and  Munger 
judgments,  and  requested  him  to  levy  the  execution  on  the 
lots  mentioned.  The  tender  was  made  in  apt  time  if  a  re- 
demption was  allowable,  but  the  sheriff  refused  to  take  the 
money  and  permit  a  redemption,  for  the  reason  the  property 
had  previously  been  redeemed  by  Higgins,  and  had  not  been 
sold  a  second  time.  This  bill  was  then  filed  to  set  aside  that 
redemption  by  Higgins  and  the  deed  to  Hambleton,  as  hin- 
drances in  the  way  of  the  redemption  complainants  desired 
to  make.  The  principal  reason  assigned  why  the  redemp- 
tions made  by  Higgins  should  be  set  aside  is,  that  the  Chis- 
holm  judgment  under  which  the  redemptions  were  made  had 
been  satisfied  and  fully  paid  before  it  was  assigned  to  Hig- 
gins, and  hence  no  valid  redemption  could  be  made  under  it. 
Whether  the  Chisholm  judgment  against  Dobbins  and  others 
had  in  fact  been  satisfied  before  it  was  assigned  to  Higgins, 
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is  the  controlling  question  in  the  case,  and  the  only  one  that 
need  be  considered.  It  is  obvious  if  it  were  a  subsisting 
judgment,  and  unsatisfied  in  the  hands  of  Higgins,  the  re- 
demptions made  by  him  under  the  execution  issued  on  it 
were  valid,  and  the  bill  should  have  been  dismissed,  as  was 
done. 

Three  objections  are  taken  to  the  Chisholm  judgment  in 
the  hands  of  Higgins,  and  to  the  use  made  of  it  by  him : 
First,  that  the  judgment  was  satisfied  by  payment  of  the 
same  to  Chisholm  by  Pease,  one  of  the  judgment  debtors; 
second,  it  was  satisfied  by  a  levy  of  the  execution  issued  on 
it  upon  personal  property  of  the  judgment  debtors,  greater  in 
value  than  the  sum  due  on  the  judgment ;  and  third,  if  Pease 
had  any  interest  in  the  judgment,  as  equitable  owner,  or  oth- 
erwise, it  passed  by  his  bankruptcy  to  his  assignee.  Consid- 
ering these  objections  in  the  inverse  order  stated,  it  would 
seem  to  be  a  sufficient  answer  to  the  latter  objection  that 
Lewis,  the  assignee  of  Pease  in  bankruptcy,  assigned  and 
transferred  whatever  title  or  interest  he  may  have  had  in  the 
judgment,  if  any,  to  Higgins,  and  whether  that  assignment 
was  regularly  made  or  not,  since  then  the  bar  of  the  Statute 
of  Limitations  has  run  against  any  recovery  by  the  assignee 
of  the  bankrupt.  Unless  challenged  in  some  way  the  assign- 
ment would  be  valid,  and  that  can  not  now  be  done. 

There  is  no  pretense  the  Chisholm  judgment  was  satisfied 
before  it  came  to  the  hands  of  Higgins,  by  any  levy  upon, 
and  sale  of,  real  estate.  Something  was  made  on  it  in  that 
way,  but  not  enough  to  discharge  it.  If  it  was  satisfied  at 
all,  it  must  have  been  by  a  levy  upon  bank  stock  owned  by 
Wilcox,  one  of  the  execution  debtors,  and  by  a  further  levy 
on  bank  and  other  stock  belonging  to  Pease,  another  one  of 
the  execution  debtors.  The  law  is,  the  levy  of  an  execution 
upon  personal  property  sufficient  to  satisfy  it,  operates  as  a 
satisfaction  for  the  time  being,  but  it  is  not  an  absolute 
satisfaction.     It  may  be  if  the  property  was  sold,  for  some 
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reason  the  sum  realized  might  not  be  sufficient  to  discharge 
the  execution  indebtedness,  or  it  might  be  shown  it  was  re- 
turned to  the  execution  debtor  and  the  levy  released  by  his 
consent,  or  it  might  be  shown  that  by  some  act  of  the  execu- 
tion debtor  the  fruits  of  the  levy  were  lost  to  the  creditor. 
(Montgomery  v.  Wayne,  14  111.  373.)  Applying  these  general 
principles  to  the  case  in  hand,  it  is  seen  the  levy  on  the  bank 
and  other  stock  of  Pease,  was  subsequently  released  by  his 
consent,  and  from  it  nothing  was  realized.  It  does  not  ap- 
pear that  Wilcox  ever  consented  to  releasing  the  levy  upon 
his  bank  stock.  But  crediting  the  execution  with  the  sum 
made  by  the  sale  of  real  estate,  and  also  the  full  value  of  the 
Wilcox  bank  stock  levied  upon,  there  still  remained,  as  this 
evidence  is  understood,  quite  a  considerable  sum  unpaid  on 
the  execution  at  the  time  the  judgment  was  assigned  to 
Higgins. 

Nor  is  the  other  objection  taken,  tenable.  It  may  be  true 
that  Pease  furnished  the  money  to  pay  Chisholm,  and  caused 
the  judgment  to  be  assigned  to  Fuller.  It  was  done  for  the 
purpose  of  keeping  the  judgment  alive  for  the  security  of 
Pease,  and  that,  under  the  facts,  as  shown  by  the  record,  it 
is  thought  he  might  lawfully  do.  The  judgment  in  favor  of 
Chisholm  was  rendered  on  a  promissory  note  given  by  the 
firm  of  T.  S.  Dobbins  &  Co.,  of  which  firm  Pease  was  a  mem- 
ber. The  firm  expired  by  limitation,  and  by  an  agreement 
subsequently  made,  the  firm  sold  to  Thomas  S.  Dobbins  all 
its  assets,  and  he  agreed,  among  other  things,  to  assume  all 
the  liabilities  of  the  firm,  and  save  the  individual  members 
from  all  trouble,  loss  or  litigation  growing  out  of  the  affairs 
of  the  firm.  All  the  members  of  the  firm  (unless  it  was 
E.  M.  Hough)  signed  the  agreement,  and  Dobbins  took  pos- 
session of  the  assets  of  the  firm,  and  undertook  to  pay  its 
debts.  On  this  subject  the  law  is,  where  one  partner,  on  the 
dissolution  of  the  firm,  assumes,  for  a  consideration,  to  pay 
the  firm  debts,  as  between  themselves  the  other  partners  are 
39—109  III. 
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sureties  for  him.  As  respects  third  parties,  of  course  their 
relations  are  not  at  all  changed.  (Conwell  v.  McCowan,  81 
111.  285.)  The  law  is  well  settled  that  a  surety  against  whom 
judgment  is  rendered,  with  his  principal,  may  advance  the 
money  to  the  creditor,  and  have  the  judgment  assigned  to  a 
third  party,  and  kept  alive  for  his  security.  That  is  what 
was  done  in  this  case,  and  it  seems  clear  the  Chisholm  judg- 
ment was  kept  alive  for  the  security  of  Pease,  that  it  might 
eventually  be  made  out  of  the  property  of  Dobbins,  who  was 
obligated  to  pay  it. 

The  first  and  second  redemptions  made  by  Higgins,  seem 
to  have  been  made  under  the  same  judgment  and  under  the 
same  execution.  The  last  redemption  was  from  a  sale  or 
sales  under  senior  judgments.  No  reason  is  perceived  why 
this  may  not  be  done  under  the  statute.  The  policy  of  the 
law  favors  redemptions,  and  to  that  end  the  statute  allowing 
redemptions  from  judicial  sales  has  uniformly  been  construed 
liberally,  so  as  to  make  the  execution  debtor's  property  pay 
as  much  of  his  indebtedness  as  possible.  A  case  somewhat 
analogous  in  principle  is  Ex  parte  Peru  Iron  Co.  7  Cow.  540. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Mulkey  took  no  part  in  the  consideration  of 
this  case. 

Mr.  Justice  Walker  :  I  concur  in  the  conclusion  reached 
in  this  case,  but  am  not  prepared  to  adopt  all  that  is  said  in 
the  opinion. 

Mr.  Justice  Dickey  :  I  am  not  satisfied  that  the  Chisholm 
judgment  was  still  in  force,  and  such  as  gave  Higgins  a 
lawful  right,  as  against  Dobbins,  to  collect  the  same.  But 
Hambleton  is  a  bona  fide  purchaser  at  a  sale  on  proceedings 
good  upon  their  face,  and  should  be  protected.     As  to  the 
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right  of  complainant  to  redeem  from  the  sales  made  on  the 
judgments  in  favor  of  Burley  &  Gregg,  and  Hunger,  I  think 
he  has  no  such  right.  Whether  the  Chisholm  judgment  was 
valid  or  invalid,  still  the  redemption  was  in  fact  made,  and 
the  redemption  money  was  accepted  by  the  purchaser.  This 
extinguished  this  sale,  and  hence  there  is  no  sale  from  which 
complainant  can  now  redeem.  If  the  Chisholm  judgment 
was  valid,  Higgins  got  a  good  title  by  his  redemption  and 
subsequent  sale  under  that  judgment.  If  it  was  not  valid, 
the  redemption  simply  extinguished  the  sale,  and  left  the  land 
liable  to  levy  under  any  other  judgment.  I  therefore  think 
the  judgment  of  the  Appellate  Court  ought  to  be  affirmed. 


Eli  Peck  et  al. 

v. 

James  Herrington. 

Filed  at  Ottawa  January  23, 1884. 

1.  Surface  waters — drainage — dominant  and  servient  heritage — 
relative  rights  in  respect  thereto.  In  this  State  the  same  rule  is  applied  to 
surface  water  flowing  in  a  regular  channel  as  is  applied  to  a  water-course. 
The  owner  of  the  dominant  heritage,  or  higher  tract  of  land,  has  the  right  to 
have  the  surface  water  falling  or  coming  naturally  upon  his  premises,  pass 
off  the  same  through  the  natural  drains  upon  and  over  the  lower  or  servient 
lands;  and  the  owner  of  the  dominant  heritage  may,  by  ditches  or  drains, 
drain  his  own  land  into  the  natural  and  usual  channel,  even  if  the  quantity 
of  water  thrown  upon  the  servient  heritage  is  thereby  increased. 

2.  Where  two  tracts  of  land  adjoining  each  other  are  so  situated  that  the 
water  falling  or  collected  by  melting  snow  and  the  like  upon  one,  naturally 
descends  upon  the  other,  it  must  be  suffered  by  the  owner  of  the  lower  one 
to  be  discharged  upon  his  land,  if  desired  by  the  owner  of  the  upper  field. 

3.  The  owner  of  the  upper  field  in  such  a  case  has  a  natural  easement,  as 
it  is  called,  to  have  the  water  that  falls  upon  his  own  land  flow  off  the  same 
upon  the  field  below,  which  is  charged  with  a  corresponding  servitude  in  the 
nature  of  dominant  and  servient  tenements. 
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4.  The  owner  of  the  upper  field  can  not  construct  drains  or  ditches  so  as 
to  create  new  channels  for  water  in  the  lower  field,  but  he  may  make  such 
drains  for  agricultural  purposes  on  his  own  land  as  may  be  required  by  good 
husbandry,  although  by  so  doing  the  flow  of  water  may  be  increased,  in  a 
regular,  well-defined  channel,  which  carries  the  water  from  the  upper  to  the 
lower  field. 

5.  The  owner  of  land  upon  which  there  is  a  pond,  in  which  is  collected 
the  surface  water,  only,  from  rains  and  melting  snow,  when  good  husbandry 
so  requires  may  drain  the  same  by  an  artificial  drain  constructed  upon  his 
own  land,  whereby  its  water  is  thrown  into  the  same  outlet  or  natural  drain 
it  was  accustomed  to  take  before,  when  the  pond  was  full,  notwithstanding 
the  flow  of  the  water  over  a  servient  tract  of  land  may  thereby  be  increased. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Kane 
county ;  the  Hon.  C.  W.  Upton,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  Kane  circuit  court 
by  James  Herrington,  against  Eli  Peck  and  Sackett  Booth, 
seeking  a  perpetual  injunction  restraining  the  defendants 
from  draining  certain  sloughs,  or  small  ponds,  situate  nearly 
a  mile  from  complainant's  lands,  into  the  natural  water- 
course or  channel  on  their  own  lands,  whereby  it  is  claimed 
it  will  flow  over  his  lands  and  into  Mill  creek.  On  a  hearing, 
the  circuit  court  dismissed  the  bill  for  want  of  equity,  and 
dissolved  the  injunction.  From  this  decree  the  complainant 
brought  the  case,  by  appeal,  to  the  Appellate  Court  for  the 
Second  District,  where  the  decree  of  the  circuit  court  was 
reversed,  and  the  cause  remanded,  with  directions  to  the  lat- 
ter court  to  render  a  decree  in  accordance  with  the  opinion 
of  the  Appellate  Court.  From  this  order  the  original  defend- 
ants appealed  to  this  court.  The  facts  are  sufficiently  stated 
in  the  opinion. 

The  following  is  the  diagram  or  map  referred  to  in  the 
opinion : 
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Mr.  Charles  Wheaton,  Messrs.  Nichols  &  Clapsaddle,  and 
Mr.  F.  Green  Garfield,  for  the  appellants : 

As  to  the  right  of  a  party  to  improve  his  land  by  throwing 
increased  water  upon  lower  land  through  the  natural  channel, 
see  Martin  v.  Riddle,  26  Pa.  St.  415  ;  Kauffman  v.  Griesemer, 

26  id.  407;  Goodale  v.  Tuttle,  29  N.  Y.  459;  Miller  v.  Lau- 
bach,  47  Pa.  St.  154;  Gormley  v.  Sanford,  52  111.  158;  Wash- 
burn on  Easements,  292,  427  ;  Gannon  v.  Hargadon,  10  Allen, 
110;  Broadbent  v.  Ramsbotham,  11  Exch.  602;  Martin  v.  Jett, 
12  La.  504;  Rawstron  v.  Taylor,  11  Exch.  369;  Delahoussage 
v.  Judice,  11  La.  Ann.  587;  Herbert  v.  Hudson,  13  La.  54; 
Dallmen  v.  Davis,  14  id.  161;  Angell  on  Water-courses,  122; 
Frazier  v.  Brown,  12  Ohio  St.  294;  Bufflon  v.  Haines,  5  K.  I. 
243 ;  Hicks  v.  Silliman  et  al.  93  111.  256 ;  Mellor  v.  Pilgrim, 
7  Bradw.  306;  CarZ  v.  De  Hart,  12  N.  J.  (1  Beas.  Ch.)  280; 
81  N.  Y.  86. 

Mr.  B.  C.  Cook,  for  the  appellee : 

While  the  owner  of  the  superior  heritage  has  a  natural 
easement  to  have  the  water  which  falls  upon  his  lands  flow 
off  the  same  upon  the  lands  of  an  adjoining  heritage  below, 
yet  he  can  not,  by  a  system  of  drainage,  collect  the  water  and 
precipitate  it  upon  the  land  below.  Smith  v.  Kenrich,  7  C.  B. 
515;  Dickenson  v.  City  of  Worcester,  7  Allen,  19;  Butler  v. 
Peck,  16  Ohio  St.  334;  Miller  v.  Daubach,  47  Pa.  154;  Frazier 
et  ux.  v.  Wayne,  29  Wis.  511 ;   Hoyt  et  al.  v.  City  of  Hudson, 

27  id.  656 ;  Hicks  v.  Silliman,  93  111.  255 ;  Divingston  v. 
McDonald,  21  Iowa,  160;  Taylor  v.  Fickas,  69  Ind.  201; 
Schleckcr  v.  Phillippi,  67  id.  201 ;  Waffle  v.  New  York  Central 
R.  R.  Co.  58  Barb.  413;  Cooley  on  Torts,  577;  Washburn 
on  Easements,  sees.  209,  210 ;  Wood  on  Nuisance,  404. 

Per  Curiam  :  Much  evidence  was  introduced  on  the  hear- 
ing of  this  cause,  which  has  been  carefully  considered,  and 
while  there  is  some  conflict  in  the  testimony,  yet  upon  the 
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main  points  involved  there  is  no  more  conflict  than  may  be 
expected  where  so  many  witnesses  have  been  examined.  The 
Appellate  Court,  as  appears  from  the  record,  found  the  facts 
differently  from  the  circuit  court,  and  from  the  facts  so  found 
arrived  at  a  different  conclusion  from  the  one  reached  by  the 
circuit  court,  and  hence  reversed  the  decree  which  had  been 
rendered  in  the  circuit  court. 

Without  undertaking  to  determine  whether  all  the  facts 
found  by  the  Appellate  Court  are  fully  justified  by  the  evi- 
dence, we  think  it  is  clear,  from  the  testimony  heard  on  the 
trial,  that  the  land  of  appellant  Peck  lies  much  higher  than 
the  land  of  appellee,  Herrington.  From  "A,"  the  pond  on 
the  land  of  Peck,  along  the  dotted  line  on  the  map  in  evidence, 
to  "I,"  where  the  water  is  discharged  on  Herrington's  land, 
there  is  a  gradual  descent,  the  pond  "A"  being  29.72  feet 
higher  than  the  point  "I."  From  "I,"  across  Herrington's 
land,  to  Mill  creek,  at  point  "L, "  there  is  a  fall  of  10.17  feet, 
which  makes  a  fall  of  39.89  feet  from  the  pond  on  appellants' 
land  to  "L,"  the  surface  of  the  water  of  Mill  creek.  It  also 
appears,  from  the  evidence,  that  during  the  wet  portion  of 
the  season,  for  many  years,  there  has  been  a  natural  flow  of 
surface  water  along  or  near  the  dotted  line  from  "A"  to  "I." 
Upon  this  point  Mr.  Hawkins,  who  was  familiar  with  the 
location  of  the  property,  testified:  "The  natural  outlet  of 
pond  'A,'  as  it  existed  in  a  state  of  nature,  was  very  nearly 
where  the  dotted  line  is,  as  represented  on  the  Pease  map. 
I  am  familiar  with  the  lay  of  the  country  between  pond  <A' 
and  the  point  'I,'  as  shown  by  the  dotted  line  on  this  map, 
and  the  ditch  or  excavation,  and  know  which  way  the  water 
would  flow  from  pond  'A,'  in  a  state  of  nature.  I  think  the 
dotted  line  is  the  natural  outlet  of  the  water  as  it  was  when  I 
first  became  acquainted  with  the  land.  There  are  places 
where  the  courses  have  been  obstructed  by  plowing,  etc. 
There  is  a  natural  outlet  of  this  slough  'A'  along  where  this 
dotted  line  is  on  this  map,  that  was  not  straight,  to  carry  the 
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water  in  a  straight  line  through  Mr.  Peck's  line ;  some  little 
obstruction  would  be  encountered,  through  which  knoll-ditches 
would  be  cut,  but  not  changing  the  natural  course  of  the  water 
materially.  I  do  not  think  the  surface  drainage  from  pond 
'A,'  as  shown  on  this  map,  has  been  changed,  as  to  its  point 
of  discharge  at  the  point  'I,'  by  the  means  of  these  ditches. 
The  water  always  run  there.  There  has  been  no  change  of 
the  surface  drainage  between  pond  'A'  and  point  'I.'  There 
has  been  a  ditch  dug  between  slough  <A'  and  a  little,  say 
some  one  hundred  feet,  from  the  slough  or  pond,  continuing 
on  to  the  next  slough  near  Mr.  Booth's.  I  should  think  that 
ditch  is  in  the  natural  outlet,  as  near  as  could  be  dug.  Then 
as  the  ditch  is  continued  from  the  east  sag  on  towards  the 
road  running  north  and  south,  it  varies  a  little  from  the  nat- 
ural outlet.  This  ditch  from  the  east  sag  is  about  straight, 
while  the  natural  channel  runs  a  little  crooked.  It  varies  but 
a  few  feet,  at  the  farthest,  from  the  natural  outlet,  while  when 
it  strikes  the  road  it  comes  to  the  natural  outlet  again.  I 
can't  explain  every  place  where  the  water  would  have  run 
thirty-five  years  ago.  As  I  said  before,  there  was  made,  years 
ago,  a  channel  with  a  plow,  across  Mr.  Peck's  field,  in  the 
lowest  place  most  of  the  way,  so  as  to  convey  it  (the  water) 
into  one  channel  across  this  field.  There  is  a  point  near  the 
quarter  section,  on  section  7,  on  land  formerly  owned  by 
Mr.  Bullard.  I  should  think  the  course  of  the  water  had 
been  changed  a  little  there,  the  natural  channel  being  a  few 
rods  north  of  the  ditch,  as  indicated  by  the  dotted  line,  but 
making  around  into  the  same  natural  water-course  where  the 
water  runs  now,  and  not  changing  the  natural  outlet.  West 
of  this  north  and  south  road,  and  on  section  7,  there  is  a 
natural  depression  where  this  water-course  is, — there  is  more 
than  one  hundred  acres,  there  may  be  two  hundred  of  it, — 
which  naturally  descends  towards  the  ponds  indicated  by  the 
dotted  line  on  the  map.  These  ditches,  made  with  a  plow 
along  the  course  of  this  dotted  line  between  points  'A'  and  'I,' 
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have  not  in  any  manner  changed  the  outlet  or  discharge  of  the 
water  at  point  'I.'  I  do  not  see  how  these  ditches  between 
points  'C  and  'I'  have  had,  or  could  in  any  manner  affect 
or  increase  the  quantity  of  water  discharged  at  point  'I.'" 
The  testimony  of  this  witness  was  corroborated  by  that  of 
others.  It  also  appears,  from  the  evidence,  that  at  point 
"D,"  marked  on  the  map,  the  land  was  originally  quite  flat, 
and  after  long-continued  rains  the  water  would  stand  upon  it 
for  a  time.  In  1854  the  land  now  owned  by  Herrington  was 
owned  by  one  John  Bullard,  who  also  owned  the  land  extend- 
ing from  "D"  to  "E,"  and  for  a  distance  of  fifteen  rods  west 
of  "E."  At  the  date  last  named,  by  the  consent  and  with 
the  authority  of  Bullard,  the  then  owner,  the  natural  channel 
of  the  surface  water  from  "D"  to  "E,"  and  fifteen  rods  west, 
was  deepened,  and  since  that  time  no  water  has  been  known 
to  stand  at  the  point  "D."  It  also  appears,  from  the  evidence, 
that  the  tile-drain  which  Peck  proposed  to  put  in  when  the 
injunction  was  served,  extended  from  "A"  to  "C, "  where  the 
water  would  be  discharged  in  the  natural  channel  where 
the  surface  water  had  run  for  many  years.  The  point  "C, " 
which  appellant  designed  as  the  outlet  for  the  tile-drain,  was 
on  his  own  land,  and  a  distance  of  more  than  a  half-mile 
from  Herrington's  land.  Under  such  circumstances,  did  ap- 
pellant Peck  have  the  right  to  tile- drain  the  ponds,  and  turn 
the  water  therein  in  the  channel  which  had  for  a  number  of 
years  carried  off  the  surface  water  ? 

It  is  not  denied,  as  we  understand  the  argument,  that  the 
owner  of  a  dominant  heritage  may,  by  ditches  or  drains, 
drain  his  own  land  into  the  natural  and  usual  channel  or 
water-course,  even  if  the  quantity  of  water  thrown  upon  the 
servient  heritage  is  increased.  But  it  is  said  there  is  no 
natural  water-course  here  into  which  the  ponds  could  be 
drained,  and  in  support  of  this  position  we  have  been  referred 
to  Hoyt  v.  City  of  Hudson,  27  Wis.  656,  and  other  like  cases 
in  that  State,  where  it  was  held  that  a  water-course  or  natural 
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channel  is  a  stream  usually  flowing  in  a  particular  direction, 
in  a  definite  channel,  and  discharging  into  some  other  stream 
or  body  of  water,  and  the  term  does  not  include  surface  water 
conveyed  from  a  higher  to  a  lower  level,  for  limited  periods. 
It  is  a  sufficient  answer  to  the  position  taken  that  the  rule 
established  in  Wisconsin  has  never  been  adopted  in  this 
State,  but  on  the  other  hand,  the  same  rule  has  been  applied 
to  surface  water  flowing  in  a  regular  channel  as  is  applied  to 
a  water-course.  The  two  following  cases  will  be  found  to  be 
in  point  on  the  question:  Qillham  v.  Madison  County  R.  R. 
Co.  49  111.  4S4;  Gormley  v.  Sanford,  52  id.  158.  In  the  last 
case  cited,  it  is  said :  "It  is  admitted  that  the  water  which 
flowed  from  Sanford's  to  Gormley's  land,  the  obstruction  of 
which  is  the  basis  of  the  action,  is  wholly  surface  water, 
*  *  *  and  much  of  the  argument  has  been  addressed  to 
the  question  whether  the  same  law  in  regard  to  drainage 
which  applies  to  well  defined  water-courses  is  applicable  to 
cases  of  this  character."  This  question  has  already  been 
decided  in  Gillham  v.  Madison  County  R.  R.  Co.  49  111.  484. 
In  the  opinion  filed  in  that  case  we  said :  "Although  there 
was  a  conflict  of  authorities  among  the  courts  of  this  country, 
yet  the  rule  forbidding  the  owner  of  the  servient  heritage  to 
obstruct  the  natural  flow  of  surface  waters,  was  not  only  the 
clear  and  well  settled  rale  of  the  civil  law,  but  had  been 
generally  adopted  in  the  common  law  courts  both  of  this 
country  and  of  England.  *  *  *  The  cases  asserting  a 
different  rule  for  surface  waters  and  running  streams,  furnish 
no  satisfactory  reason  for  the  distinction." 

We  now  come  to  the  main  question  in  the  case.  Had 
Peck  the  right  to  drain  the  water  from  the  ponds  and  dis- 
charge the  same  on  his  own  land  in  the  channel  which  carried 
the  surface  water  from  his  land  to  that  owned  by  Herrington  ? 
It  may  be  regarded  as  a  well  settled  principle  of  law,  that 
where  two  farms  adjoin,  and  one  lies  lower  than  the  other, 
the  lower  farm  will  be  subject  to  the  natural  flow  of  water 
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from  the  one  which  lies  in  a  more  elevated  position, — or  as 
declared  by  Washburn  on  Easements  and  Servitudes,  page 
353 :  "It  may  be  stated  as  a  general  principle,  that  by  the 
civil  law,  where  the  situation  of  two  adjoining  fields  is  such 
that  the  water  falling,  or  collected  by  melting  snow  and  the 
like,  upon  one,  naturally  descends  upon  the  other,  it  must  be 
suffered  by  the  lower  one  to  be  discharged  upon  his  land,  if 
desired  by  the  owner  of  the  upper  field. "  The  owner  of  the 
upper  field,  in  such  a  case,  has  a  natural  easement,  as  it  is 
called,  to  have  the  water  that  falls  upon  his  own  land  flow 
off  the  same  upon  the  field  below,  which  is  charged  with  a 
corresponding  servitude  in  the  nature  of  dominant  and  servi- 
ent tenements.  (Ibid.  355.)  It  may  also  be  regarded  as  a 
well  settled  rule  that  the  owner  of  the  upper  field  can  not 
construct  drains  or  ditches  so  as  to  create  new  channels  for 
water  in  the  lower  field,  but  he  may  make  such  drains,  for 
agricultural  purposes,  on  his  own  land,  as  may  be  required 
by  good  husbandry,  although  by  so  doing  the  flow  of  water 
may  be  increased  in  a  regular,  well-defined  channel,  which 
carries  the  water  from  the  upper  to  the  lower  field. 

But  it  is  said  that  the  owner  of  the  dominant  heritage  can 
not  drain  natural  ponds  of  water  from  his  own  land  upon  the 
land  of  his  neighbor  below  him.  The  ponds  which  Peck  pro- 
posed to  drain  were  merely  the  collection  of  surface  water 
from  rain  and  melting  snow,  which  fell  upon  the  land.  Sup- 
pose Peck,  instead  of  tile-draining  the  ponds,  had  filled  them 
up  with  dirt.  This  would  have  caused  the  water  which  be- 
fore accumulated  in  the  ponds,  to  flow  down  the  channel 
indicated  on  the  map  by  the  dotted  line,  upon  the  land  of 
Herrington.  It  will  not  be  pretended  that  in  such  a  case  he 
would  have  violated  any  rule  of  law.  As  was  said  in  Goodale 
v.  Tattle,  29  N.  Y.  459 :  In  respect  to  the  drainage  of  sur- 
face water,  there  is  no  principle  which  will  prevent  the  owner 
of  land  from  filling  up  the  wet  and  marshy  places  to  his  own 
advantage  because  his  neighbor's  land  is  so  situated  as  to  be 
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incommoded  by  it.  If  it  be  true  that  the  water  which  would 
naturally  accumulate  in  these  ponds  could  be  cast  upon  Her- 
ringfcon's  land  by  filling  them  up,  upon  what  principle  can 
the  owner  of  the  dominant  heritage  be  denied  the  right  to  do 
the  same  thing  in  another  way  ?  If  the  water  which  would 
naturally  accumulate  in  those  ponds  can  be  turned  upon  Her- 
rington's  land  by  filling  them  up,  we  perceive  no  reason  why 
the  water  may  not  be  drawn  off  by  tile-draining,  if  good  hus- 
bandry required  it.  These  were  small  ponds,  the  largest  one 
containing  only  three  acres.  Good  husbandry  did  not,  in  our 
judgment,  require  Peck  to  keep  this  collection  of  water  stand- 
ing on  his  farm,  and  gradually  seeping  into  his  other  land, 
and  thus  making  it  unfit  for  cultivation ;  but  on  the  other 
hand,  we  are  of  opinion  that  he  had  the  right  to  tile-drain 
the  ponds,  and  carry  off  the  water  in  the  natural  channel 
leading  from  "A"  to  "I,"  although  the  flow  of  water  would 
thereby  be  increased.  This  view  of  the  subject  we  believe 
to  be  reasonable,  and  well  sustained  by  authority.  Martin 
v.  Riddle,  26  Pa.  St.  415;  Kauffman  v.  Griesemer,  id.  407; 
Miller  v.  Laubach,  47  id.  154;  Broadbent  v.  Ramsbotham,  11 
Exch.  602;  Rawstron  v.  Taylor,  id.  396;  Frazier  v.  Brown, 
12  Ohio  St.  294. 

It  may  be  true  that  the  owner  of  a  tract  of  land  would 
have  no  right  to  drain  a  lake  or  large  body  of  water  upon  the 
land  of  an  adjoining  owner,  and  thus  destroy  it ;  but  such  is 
not  this  case.  These  small  ponds  rendered  much  of  the  land 
of  Peck  unfit  for  cultivation,  and  good  husbandry  required 
that  they  should  be  drained,  and  so  long  as  the  water  was 
discharged  in  the  regular  channel  leading  from  the  land  of 
Peck  to  that  of  Herrington,  he  has  no  legal  ground  of  com- 
plaint. The  natural  flow  of  the  surface  water  was  not  changed 
by  the  drainage.  It  may  have  been  increased,  but  such  in- 
crease of  water  was  a  burden  which  the  location  of  the  two 
tracts  of  land  demanded  should  be  borne  by  the  owner  of  the 
lower  tract  of  land.     As  was  said  in  Kauffman  v.  Griesemer, 
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supra:  "Because  water  is  descendible  by  nature,  the  owner 
of  a  dominant  or  superior  heritage  has  an  easement  in  the 
servient  or  inferior  tenement  for  the  discharge  of  all  waters 
which  by  nature  rise  in,  or  flow  or  fall  upon,  the  superior. " 
The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Dickey  :     I  can  not  concur  in  this  decision. 


August  C.  Swarth  et  ah 

v. 

The  People  ex  rel.  Paxton. 

Filed  at  ML  Vernon  May  15,  1884. 

1.  License  to  keep  a  dram-shop — as  to  the  necessity  of  a  petition  by 
voters — statute  not  applicable  to  cities.  The  statute  requiring  a  petition  of 
voters  in  the  town  or  election  precinct  to  be  had  and  presented  before  the 
issue  of  a  license  to  keep  a  dram-shop,  has  no  application  to  licenses  granted 
by  a  city. 

2.  Same — application  for  license  not  essential.  A  previous  application 
in  writing  is  not  essential  to  the  validity  of  a  license  granted  by  a  city  to  keep 
a  dram-shop.  It  is  enough  in  this  respect  that  it  be  issued,  and  accepted 
by  the  licensee. 

3.  Same — by  whom  license  may  be  issued.  The  statute  gives  the  power 
to  grant  licenses  in  a  city  to  the  city  council,  but  that  body  may,  by  ordi- 
nance, grant  licenses  to  a  certain  class  of  persons,  upon  certain  conditions, 
by  authorizing  the  mayor  to  issue  or  cause  license  to  be  issued  when  the  con- 
ditions are  complied  with.  In  such  case  the  issuing  of  the  license  by  the 
mayor  is  a  lawful  exercise  of  the  power  of  the  council. 

4.  Same — of  the  manner  of  signing  a  license.  It  is  not  essential  to  the 
validity  of  such  a  license  that  the  signatures  of  the  mayor  and  city  clerk  be 
affixed  with  a  pen.  Such  signature  may  be  lawfully  affixed  by  stamping  a 
fac  simile  of  the  written  signature  of  such  officer,  if  done  by  him,  or  by 
another  under  his  direction  or  at  his  request. 
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5.  Same — as  to  time  of  expiration  of  license — extending  the  municipal 
year.  It  is  no  objection  to  a  license  that  the  ordinance  fixing  the  time  when 
it  shall  expire  was  passed  before  an  ordinance  extending  the  municipal  year 
to  the  same  time.  It  is  sufficient  if  the  extension  is  made  before  the  license 
is  issued.  But  a  license  issued  to  extend  to  a  time  beyond  the  end  of  the 
municipal  year,  would  be  valid  for  so  much  of  the  period  named  therein  as 
did  not  extend  beyond  the  end  of  the  municipal  year. 

6.  Same — taking  out  new  license  before  the  expiration  of  former  one. 
The  fact  that  a  party  has  an  unexpired  license  to  keep  a  dram-shop  when  he 
takes  out  a  new  one,  can  not  affect  the  validity  of  the  new  one. 

7.  Same — taking  out  license  under  an  existing  ordinance  passed  in 
anticipation  of  the  going  into  effect  of  a  law  fixing  a  higher  license  fee — 
construction  of  the  act  of  1883.  The  act  of  June  15, 1883,  fixing  the  minimum 
license  fee  for  keeping  a  dram-shop  at  $500,  relates  solely  to  licenses  to  be 
issued  after  the  act  went  into  effect — the  first  day  of  July  next  after  the  date 
of  the  passage  of  the  act.  It  was  not  intended  to  invalidate  licenses  lawfully 
issued  before  that  time. 

8.  On  the  18th  of  June,  1883,  three  days  after  the  passage  of  the  act  above 
mentioned,  but  before  it  became  operative  as  a  law,  the  city  of  Chicago 
passed  an  ordinance  fixing  the  fee  for  licenses  which  might  be  issued  there- 
after, and  prior  to  the  first  day  of  July,  1883,  the  date  at  which  the  act  of 
June  15  would  take  effect,  at  $103,  and  providing  further,  that  licenses 
issued  under  that  ordinance,  unless  sooner  revoked,  should  expire  on  the 
first  Monday  of  April,  1884,  about  nine  months  after  the  act  of  June  15,  fix- 
ing the  minimum  license  fee  at  $500,  would  go  into  effect,  and  beyond  the 
term  of  the  then  current  municipal  year,  when  the  statute  on  that  subject 
provided  that  no  such  license  could  lawfully  extend  beyond  the  municipal 
year  in  which  it  was  granted.  But  on  the  28th  of  June,  18S3,  the  city  passed 
another  ordinance,  changing  the  time  at  which  the  municipal  year  should 
begin  and  end,  and  also  extending  the  current  municipal  year  to  the  same 
time,  so  that  licenses  issued  under  the  ordinance  of  June  18  would  not  ex- 
tend beyond  the  municipal  year  in  which  they  were  granted.  Licenses  were 
issued  under  this  ordinance,  and  their  legality  was  questioned,  on  the  alleged 
ground  that  the  whole  proceeding  was  an  attempted  evasion,  and  in  fraud  of 
the  higher  license  act  of  1883. 

9.  It  was  held,  however,  that  although  it  was  the  intention  in  the  passage 
of  the  ordinances  of  June  18  and  June  28  to  anticipate  the  taking  effect  of 
the  act  of  June  15,  and  to  enable  persons  in  Chicago  to  procure  licenses  be- 
fore that  act  should  go  into  force— July  1,  1883— at  a  rate  less  than  $500  a 
year,  under  which  they  might  keep,  in  that  city,  dram-shops  until  April, 
1884,  the  passage  of  the  ordinances  being  but  the  exercise  of  powers  in  com- 
pliance with  then  existing  laws,  licenses  issued  under  such  ordinances  were 
lawfully  issued.  The  purpose  attributed  to  the  city  in  the  action  taken,  to 
afford  cheaper  licenses  to  those  who  might  procure  them  before  the  act  should 
go  into  effect,  than  could  be  obtained  afterward,  was  an  entirely  legitimate  one. 
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10.  Quo  wakkanto — lies  to  test  validity  of  license  to  retail  intoxicating 
liquors.  Under  our  present  statute,  as  amended  in  1881,  an  information  in 
the  nature  of  a  quo  warranto  lies  to  test  the  validity  of  a  license  to  keep  a 
dram-shop. 

11.  Same — of  the  pleadings  and  proof.  On  an  information  in  the  nature 
of  a  quo  warranto,  the  defendant  can  not  put  in  a  general  denial  of  wrong 
and  then  await  the  proof  of  the  relator.  A  plea  of  not  guilty  will  not  prevail. 
The  defendant  must  disclaim,  or  avow  and  justify,  his  claim,  and  the  burden 
of  proof  rests  upon  him  if  his  claim  is  denied. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
of  the  county  of  Cook,  purporting  to  oust  appellants  from  the 
exercise  of  "the  franchise,  privilege  and  license  of  selling 
intoxicating  liquors  at  retail,  in  less  quantities  than  one  gal- 
lon," and  imposing  a  fine  upon  them  for  usurping  "the  fran- 
chise, privilege  and  license  described  in  the  information," 
which  was  "the  franchise  and  privilege  of  keeping  a  dram- 
shop and  liquor  saloon,  and  of  selling  intoxicating  liquors  at 
retail,  in  less  quantity  than  one  gallon."  This  judgment  is 
founded  upon  an  information  by  the  Attorney  General,  in  the 
nature  of  a  quo  warranto,  to  test  the  validity  of  the  license  of 
appellants,  purporting  to  have  been  issued  to  them  on  June 
29,  1883,  by  the  mayor  of  the  city  of  Chicago,  under  the  cor- 
porate seal  of  the  city,  and  signed  by  the  mayor  and  clerk, 
and  purporting  to  license  appellants  "to  keep  a  saloon  or 
grocery  at  385  and  387  N.  Clark  street,"  in  Chicago,  and  "to 
sell,  barter,"  etc.,  "wines  and  other  liquors,  whether  malt, 
vinous,  ardent  or  fermented,  in  quantities  less  than  one  gal- 
lon, from  the  date  thereof  until  the  first  Monday  of  April, 
1884."  The  plea  of  appellants  justified  the  keeping  of  a 
dram-shop  under  this  license,  and  in  response  to  a  suggestion 
in  the  information,  the  plea  claims  that  the  act  of  June  15, 
1883,  (commonly  known  as  the  "Harper  High  License  law,") 
is  unconstitutional  and  void.  Various  objections  to  the  license 
were  raised  by  the  replications. 
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By  ordinances  in  force  in  Chicago  at  the  time  of  the  pas- 
sage of  the  act  in  question,  (June  15,  1883,)  all  saloon  licenses 
expired  on  the  last  day  of  June  next  after  the  elate  of  their 
issue,  (sec.  1852,  Eevised  Ordinances,)  and  by  statute  no  such 
license  could  lawfully  extend  beyond  the  municipal  year  in 
which  it  was  granted,  (sec.  46,  chap.  24,)  and  the  current 
municipal  year  in  Chicago  never  having  been  fixed  by  ordi- 
nance, would,  unless  changed  by  ordinance,  terminate  on  the 
1st  clay  of  April,  18S4.  (See  sec.  88,  chap.  24,  and  sec.  4S, 
as  amended  March  9,  1877.)     The  act  approved  June  15, 

1883,  in  force  July  1,  1883,  provides,  "that  hereafter  it  shall 
not  be  lawful  for  the  corporate  authorities  of  any  city  to  grant 
a  license  for  keeping  a  dram-shop,  except  on  payment,  in 
advance,  into  the  treasury  of  the  city  granting  the  license, 
such  sum  as  may  be  determined  by  the  authorities  of  such 
city,  not  less  than  at  the  rate  of  $500  per  annum,"  etc.  On 
June  18,  1883,  an  ordinance  was  passed  by  the  city  of  Chi- 
cago, providing  that  "every  such  license  hereafter  granted, 
unless  sooner  revoked,  shall  expire  on  the  first  Monday  of 
April  next  thereafter.  For  every  such  license  issued  here- 
after, and  prior  to  July  1,  1883,  there  shall  be  paid  the  sum 
of  $103."     It  will  be  observed  that  the  first  Monday  of  April, 

1884,  occurs  on  the  7th  day  of  that  month,  while  the  current 
municipal  year,  as  then  denned,  would  end  on  the  first  Tues- 
day of  April,  which,  in  18S4,  occurs  on  the  1st  day  of  that 
month,  and  thus  the  ordinance  of  June  18,  1883,  provided 
for  the  expiration  of  such  licenses  on  a  day  bej^ond  the  period 
of  the  then  municipal  year.  On  June  28,  1883,  another  ordi- 
nance was  passed,  fixing  the  Monday  after  the  first  Tuesday 
of  April  for  the  beginning  and  ending  of  the  municipal  year, 
and  extending  the  current  municipal  year  to  the  7th  day  of 
April,  1884,  which  is  the  first  Monday  after  the  first  Tuesday. 

On  June  15,  1883,  appellants  were  keeping  a  dram-shop 
in  the  city  of  Chicago,  under  a  license  issued  to  them  by  the 
city  before  that  time,  which,  under  the  ordinances  and  laws 
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then  in  force,  and  on  its  face,  would  expire  on  June  30,  1883. 
On  June  29,  1883,  after  the  current  municipal  year  had  been 
extended  to  the  first  Monday  of  April,  1884,  by  the  ordinance 
of  June  28,  supra,  and  after  the  price  of  such  license  had 
been  fixed,  as  above  stated,  at  $103,  and  one  day  before 
their  then  license  would  expire,  and* two  days  before  the  act 
of  June  15  came  into  force,  appellants,  without  any  appli- 
cation made  therefor  in  writing,  and  without  any  petition 
signed  by  a  majority  of  the  voters  of  the  town,  election  pre- 
cinct or  district  in  which  their  dram-shop  is  located,  received 
a  license  from  the  city  on  payment  of  $103,  and  giving  the 
bond  required  by  law,  under  the  signatures  of  the  mayor  and 
city  clerk,  and  under  the  seal  of  the  city,  authorizing  them  to 
keep  a  dram-shop  at  the  place  named,  in  the  city,  from  that 
date  until  the  first  Monday  of  April,  1884.  The  signatures 
of  the  mayor  and  city  clerk  were  not  written  by  them  with  a 
pen,  but  were  stamped  on  the  license  by  some  other  person. 
The  objections  presented  to  the  validity  of  this  license  were, 
that  the  license  was  granted  by  the  mayor,  and  not  by  the 
city  council ;  that  there  was  no  previous  application  therefor 
made  in  writing ;  that  the  signatures  were  not  signed  to  the 
same  by  the  mayor  and  city  clerk,  but  were  stamped  thereon 
by  some  other  person ;  that  a  prior  license  was  outstanding 
when  it  was  issued ;  that  the  same  was  not  issued  in  com- 
pliance with  the  High  License  law  of  June  15,  1883;  that 
the  ordinances  of  June  18  and  June  28,  and  the  issue  of  this 
license,  constitute  a  fraud  upon  that  statute,  and  that  all 
these  things  were  done  for  the  fraudulent  purpose  of  defeat- 
ing the  object  of  that  statute,  and  the  ordinance  of  June  18 
extended  the  period  of  the  license  beyond  the  then  municipal 
year. 

Mr.  Austin  Bierbower,  Mr.  Harry  Rubens,  and  Mr.  Ed- 
ward Roby,  for  the  appellant. 

Mr.  F.  S.  Winston,  Jr.,  for  the  city  of  Chicago. 
40—109  III. 
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Mr.  James  McCartney,  Attorney  General,  Mr.  Gilbert  L. 
Miller,  assistant,  Messrs.  C.  C.  &  C.  L.  Bonney,  and  Mr. 
James  L.  High,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  court  is  unanimous  in  the  opinion  that  the  act  of  June 
15,  1883,  called  the  "High  License  law,"  is  valid  and  con- 
stitutional. That  question  was  settled  by  the  decision  in 
Timm  v.  Harrison,  (ante,  p.  593,)  and  needs  no  further  dis- 
cussion here.  A  majority  of  this  court,  after  careful  consid- 
eration, are  of  opinion  that  the  judgment  in  this  case  should 
be  reversed,  and  the  information  dismissed,  and  that  is  the 
judgment  to  be  entered  in  this  case. 

We  think  the  license  set  up  by  appellants  is  a  valid  license, 
and  justifies  their  right  and  lawful  authority  to  retail  liquors, 
as  claimed  by  them.  A  previous  application  in  writing  is  not 
essential  to  the  validity  of  such  a  license.  It  is  enough,  in 
this  respect,  that  it  be  issued,  and  accepted  by  the  licensees. 
Nor  is  it  essential  that  the  signatures  of  the  mayor  and  city 
clerk  be  affixed  with  a  pen.  Such  signature  may  be  lawfully 
affixed  by  stamping  a  fac  simile  of  the  written  signature  of 
such  officer,  if  done  by  him,  or  by  another  under  his  direc- 
tion or  at  his  request.  The  fact  that  the  license  was  not 
granted  upon  the  petition  of  voters  in  the  town  or  election 
precinct,  is  not  important,  as  the  statute  on  that  subject  has 
no  relation  whatever  to  licenses  granted  by  a  city.  It  is  true, 
the  ordinance  prescribing  the  duties  of  the  mayor  in  issuing 
licenses,  says  that  he  shall,  under  certain  circumstances, 
"grant"  licenses  to  certain  persons,  while  the  statute  author- 
ity to  "grant"  such  licenses  is  given  only  to  the  city  council; 
but  the  substance  of  the  ordinance  is,  that  the  city  council 
grants  licenses  to  a  certain  class  of  persons,  upon  certain 
conditions,  by  authorizing  the  mayor  to  "grant, "— that  is,  to 
issue, — or  cause  license  to  be  issued,  when  the  conditions  are 
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complied  with.  This  is  not  a  delegation  to  the  mayor  of  the 
power  of  the  council.  We  see  no  objection  to  the  form  in 
which  this  power  of  the  council  is  exercised,  or  the  mode  in 
which  the  license  was  issued. 

Nor  do  we  think  it  of  the  slightest  importance  that  the 
ordinance  fixing  the  time  when  the  license  shall  expire  was 
passed  before  the  ordinance  extending  the  municipal  year  to 
the  same  time.  It  is  sufficient  that  at  the  time  when  the 
license  was  issued  the  municipal  year  had  been  extended,  so 
that  the  period  of  the  license  was  not  beyond  that  of  the 
municipal  year.  We  think  a  license  issued  to  extend  to  a 
time  beyond  the  end  of  the  then  municipal  year  would  never- 
theless be  valid  for  so  much  of  the  period  named  as  does 
not  extend  beyond  the  end  of  such  municipal  year. 

The  objection  that  appellants,  on  the  day  they  received 
their  license,  had  already  a  former  license  under  which  they 
might  have  continued  to  sell  for  another  day,  can  not  affect 
the  validity  of  the  present  license.  No  legal  difficulty  seems 
to  exist  to  a  man  buying  as  many  licenses  as  he  chooses,  to 
do  the  same  thing.  Each  of  them,  if  in  other  respects  unob- 
jectionable, would  permit  him  to  do  the  thing  in  question. 
Were  this  otherwise,  the  acceptance  of  the  new  license  would 
be  regarded  as  a  surrender  of  the  old. 

The  most  important  objections,  and  those  most  strenuously 
pressed  upon  our  attention,  are  the  allegations,  first,  that  by 
a  true  construction  of  the  act  of  June  15,  1883,  it  provides, 
"that  after  the  date  at  which  the  act  went  into  force  it  shall 
not  be  lawful  for  any  person  to  sell  intoxicating  liquors  ex- 
cept upon  compliance  with  the  act, " — that  is,  without  having 
a  license  for  which  he  has  paid  in  advance  at  a  rate  not  less 
than  $500  a  year;  and  second,  that  the  passage  of  the  ordi- 
nances passed  after  June  15,  1883,  and  the  issuing  of  the 
license  under  the  same,  in  the  manner  in  which  these  things 
were  done,  is  a  fraud  upon  that  statute,  and  that  these  pro- 
ceedings were  an  unlawful  and  fraudulent  evasion   of  the 
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statute,  designed  and  intended  to  defeat  the  objects  of  that 
statute. 

If  it  were  the  intention  of  the  legislature  to  provide  that 
after  July  1, 1883,  it  shall  be  unlawful  for  any  person  to  keep 
a  dram-shop  without  having  a  license  for  which  he  has  paid 
in  advance  a  sum  not  less  than  at  the  rate  of  $500  per  an- 
num, no  such  intention  is  expressed  or  reasonably  suggested 
by  the  words  of  the  act  or  the  condition  of  things  at  the  time 
the  act  was  passed.  No  one  is  warranted  in  saying  that  an 
act  containing  an  express  provision  to  that  effect  could  or 
would  have  had  the  sanction  of  the  law-making  power.  The 
statute,  under  our  constitution,  by  its  terms  relates  solely  to 
licenses  to  be  issued  after  July  1,  1883.  There  is  not  a  word 
in  the  statute  suggestive  in  the  slightest  degree  of  an  inten- 
tion to  invalidate  licenses  lawfully  issued  before  July  1,  1883. 
It  was  a  fact  well  known  to  the  General  Assembly  that  many 
licenses  in  different  parts  of  the  State  had  been  issued  before 
the  passage  of  the  act,  the  period  of  which,  on  their  face  and 
under  laws  and  ordinances  then  in  force,  would  extend  beyond 
the  1st  of  the  then  next  July.  If  it  had  been  intended  to 
invalidate  such  licenses  on  and  after  that  date,  some  lan- 
guage indicating  that  purpose  would  undoubtedly  have  been 
employed.  No  such  language  being  found  in  the  statute, 
courts  are  not  at  liberty  to  attribute  such  a  purpose  to  the 
act,  or  to  incorporate  words  into  the  statute  expressive  of  a 
purpose  not  in  any  way  indicated  by  the  words  of  the  statute. 

Lastly,  did  the  proceedings  occurring  after  the  passage 
of  the  act  constitute  a  fraud  upon  the  law,  or  an  unlawful 
evasion  of  the  law,  designed  to  defeat  the  objects  of  the 
statute  ?  These  proceedings  must  be  held  to  have  been  in- 
tended to  produce  the  results  naturally  arising  from  their 
occurrence,  whatever  may  have  been  the  private  promptings 
in  those  who  brought  them  about.  It  must  therefore  be 
assumed  that  the  intention  in  the  passage  of  the  ordinance 
of  June  18,  1883,  and  that  of  June  28,  was  to  enable  parties 
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in  Chicago  to  procure  licenses  before  July  1,  1883,  at  a  rate 
less  than  that  of  $500  a  year,  under  which  they  might  keep, 
in  that  city,  dram-shops  until  April,  1884.  Is  this  an  evasion 
of  the  statute  ?  We  think  it  is  not.  It  neither  evades,  avoids 
nor  violates  that  statute  in  any  respect  whatever. 

Our  constitution  provides,  that  unless  the  General  Assembly 
shall  otherwise  direct  by  a  vote  of  two-thirds  of  all  the  mem- 
bers elected  to  each  house,  no  act  shall  take  effect  until  the  1st 
day  of  July  next  after  its  passage.  One  of  the  great  purposes 
of  this  provision  was  to  enable  the  people  to  prepare  for  the 
operation  of  the  statute  when  it  shall  come  into  force.  Under 
our  constitution,  then,  this  statute,  passed  June  15,  1883, 
simply  provided  that  after  July  1,  1883,  it  shall  not  be  lawful 
for  the  corporate  authorities  of  any  city,  town  or  village  to 
grant  a  license  for  the  keeping  of  a  dram-shop,  except  upon 
the  terms  and  conditions  stated  in  the  act.  Had  the  provision 
been,  that  after  January  1,  1884,  no  license  to  marry  should 
issue  except  on  payment  of  a  fee  of  $100,  and  had  a  previous 
statute  provided  that  all  marriage  licenses  should  authorize 
marriages  under  the  same  at  any  time  within  two  months 
after  the  dates  of  their  issue,  and  not  after,  would  it  have 
been  an  unlawful  evasion  of  the  new  statute  for  a  party  wish- 
ing to  marry  on  February  1,  1884,  to  take  out  a  license  in 
December,  1883,  so  as  to  get  a  license  at  a  cheaper  rate? 
Nothing  being  said  in  the  new  statute  about  the  effect  of 
licenses  to  be  issued  before  January  1,  1884,  the  law  as  to 
such,  in  the  case  supposed,  would  remain  unaffected  by  the 
new  statute.  Again,  had  a  statute  been  passed  June  15, 
1883,  to  come  in  force  July  1,  1883,  saying:  "Hereafter 
no  person  shall  lend  any  money  at  a  rate  of  interest  greater 
than  four  per  ceut  per  annum,  and  any  one  violating  this  act 
shall  forfeit  all  interest  upon  such  loan, "  and  had  some  money 
lender  sent  out  his  agents  and  lent  large  amounts  of  money 
on  June  30,  1883,  for  the  coming  year,  at  interest  at  the  rate 
of  eight  per  cent  per  annum,  can  any  one  doubt  the  validity 
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or  legality  of  such  loan  ?  Could  it  be  held  that  this  was  a 
violation  of  the  statute,  or  an  unlawful  evasion  of  the  same  ? 
It  seems  to  us  not.  Again,  should  Congress  pass  a  statute 
fixing  the  import  duty,  after  the  1st  of  January  next,  upon 
an  article  of  merchandise  at  one  hundred  per  cent  upon  its 
value,  the  present  duty  being  but  twenty  per  cent,  would  it  be 
a  fraud  upon  the  law,  or  an  unlawful  evasion  of  the  law,  for 
one  of  our  importing  merchants  to  hasten  to  Europe  and  ship 
into  this  country  a  quantity  of  such  merchandise,  at  twenty 
per  cent  duty,  sufficient  to  supply  his  trade  for  years  to  come, 
and  to  do  so  for  the  express  purpose  of  avoiding  the  neces- 
sity of  paying  the  one  hundred  per  cent  duty  after  January 
next  ?  Other  illustrations  might  be  given,  but  these  suggest 
the  view  we  take  of  the  proceedings  under  which  the  license 
under  consideration  was  issued. 

The  statutes  in  force  at  -the  date  of  the  passage  of  the 
act  under  consideration,  which  provided  for  modes  in  which 
licenses  might  lawfully  continue  to  be  issued  between  that 
date  and  July  1  next  thereafter,  being  all  left  in  force  unaf- 
fected by  the  passage  of  that  act,  we  know  of  no  reason  why 
city  councils  might  not  lawfully  exercise  all  such  powers  as 
the  law  cast  upon  them,  until  the  inhibitory  statute  came 
into  force.  After  the  passage  of  the  act  of  June  15,  the  city 
council  had  full  power  to  change  the  municipal  year,  and  also 
full  powTer  to  prescribe  the  conditions  upon  which  licenses 
might  be  issued  between  that  date  and  July  1,  1883,  and  to 
fix  the  time  under  the  law  when  such  licenses  should  expire. 
These  powers  were  in  no  way  affected  by  the  new  act,  for  it 
could  have  no  legal  effect  until  it  came  into  force.  These 
powers  were  exercised  in  compliance  with  existing  laws.  It 
is  not  the  function  of  courts  to  enact,  amend  or  repeal  stat- 
utes. No  matter  how  desirable  it  may  seem  that  the  law 
should  be  otherwise  than  it  actually  is,  courts  can  do  nothing, 
lawfully,  but  declare  and  enforce  it  as  they  find  it. 
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As  to  the  form  of  action,  a  majority  of  the  court  are  of 
opinion  that  under  our  present  statute  the  validity  of  such  a 
license  can  lawfully  be  tested  by  an  information  in  the  nature 
of  a  quo  warranto.  In  this  view  the  writer  of  this  opinion 
does  not  concur.  His  own  views  on  that  subject  are  there- 
fore presented. 

Prior  to  the  act  of  1881,  in  cases  other  than  those  insti- 
tuted to  declare  a  forfeiture  of  some  valid  franchise  or  office, 
this  kind  of  writ  did  not  lie  in  any  case  except  for  usurpation 
of  some  franchise,  or  intrusion  into  some  public  office  or  some 
office  in  some  corporation  created  by  this  State.  By  the  act 
of  May  27,  1881,  in  force  July  1,  1881,  our  statute  was  so 
amended  as  to  extend  this  writ  to  cases  where  any  person 
shall  hold,  or  claim  to  hold  or  exercise,  any  "privilege,  ex- 
emption or  license"  which  has  been  improperly,  or  without 
warrant  of  law,  issued  or  granted  by  any  officer,  board,  com- 
mission, court,  or  other  person  or  persons  authorized  or  em- 
powered by  law  to  grant  or  issue  such  privilege,  exemption 
or  license.  It  is  claimed  that  a  license  to  keep  a  dram-shop 
is  such  a  privilege  and  license.  It  is  plain  to  me  that  all 
licenses  and  all  privileges  which  come  within  the  letter  of  this 
statute  are  not  included  in  its  spirit  and  legal  effect.  Such 
a  construction  would  lead  to  absurdities  too  gross  to  be 
thought  within  the  meaning  of  the  legislature.  Under  such 
a  construction,  we  might  have  a  proceeding  in  the  nature  of 
a  quo  warranto  to  test  the  right  of  a  neighbor  to  pass  over 
the  owner's  land  to  a  convenient  well.  To  do  so  would  doubt- 
less be  a  "privilege,"  and  the  permission  to  do  so  would,  in 
the  popular  sense,  be  a  "license,"  and  the  owner  is  surely 
"authorized  and  empowered  by  law  to  grant  and  issue"  to 
another  the  "privilege"  or  the  "license"  to  so  pass  over  his 
land,  and  in  so  doing,  to  grant  an  "exemption"  from  liabil- 
ity as  a  trespasser.  This  is  all  within  the  letter  of  the  stat- 
ute. Such  a  construction  would  enable  a  landlord  to  test  the 
right  'of  the  tenant  to  any  privilege  or  exemption  the  tenant 
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might  claim  under  the  provisions  of  his  lease.  In  the  same 
manner  this  proceeding  might  be  invoked  to  test  every  petty 
license  known  to  the  law, — a  license  to  drive  a  dray  or  hack, 
a  license  to  keep  a  peanut  stand  or  a  pet  dog.  I  do  not  be- 
lieve it  was  intended  by  this  amendment  to  work  such  a 
revolution  in  legal  proceedings  in  this  State  as  would  neces- 
sarily spring  from  such  a  construction  of  this  statute.  By 
the  rules  governing  proceedings  of  this  character,  a  defend- 
ant can  not  put  in  a  general  denial  of  wrong,  and  then  await 
the  proof  of  his  assailant.  A  plea  of  not  guilty  does  not  pre- 
vail in  quo  warranto  proceedings.  The  defendant  must  dis- 
claim, or  avow  and  justify,  his  claim,  and  the  burden  of  proof 
rests  upon  the  defendant  if  his  claim  is  denied.  I  do  not 
think  that  it  was  intended  by  this  statute  to  give  so  wide 
a  range  to  special  proceedings  of  this  kind.  Some  rational 
construction  must  be  given  to  this  amendatory  statute,  con- 
sistent with  its  words  and  the  apparent  reasonable  purposes  of 
the  act,  in  view  of  all  its  words  and  the  nature  of  the  subject. 
To  determine  the  intention  and  legal  effect  of  the  statute, 
obviously  the  line  must  be  drawn  somewhere  by  construction, 
and  so  as  to  give  effect  to  the  same,  and  yet  exclude  a  con- 
struction which  leads  to  a  preposterous  conclusion.  It  is 
plain,  as  I  have  suggested,  that  every  kind  of  privilege,  ex- 
emption or  license  is  not  embraced  within  the  spirit  of  the 
statute.  The  question  is,  what  exemptions,  etc.,  are  intended 
to  be  embraced. 

Writs  of  quo  ivarranto,  and  proceedings  on  information  in 
the  nature  of  quo  warranto,  have  long  been  in  use,  and  have 
usually  been  confined  to  the  matter  of  usurpation  of  fran- 
chises or  intrusion  into  public  offices,  and  from  the  nature  of 
such  proceedings  they  are  not  well  adapted  to  any  subject 
matter  which  does  not  relate  in  some  degree,  in  its  character, 
to  that  of  a  public  office  or  that  of  a  franchise.  Before  18S1 
our  statute  had  extended  this  kind  of  proceeding  to  the  intru- 
sion into  an  office  in  a  corporation  created  by  authority  of 
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this  State,  which  in  some  degree  partakes  of  the  nature  of  a 
public  office.  Before  the  passage  of  the  amendment  of  1881  it 
had  been  held  by  this  court  that  a  license  by  a  city  to  a  rail- 
road corporation  to  run  its  track  along  a  public  street  was 
not  a  franchise,  although  it  does  partake,  in  some  degree,  of 
the  nature  of  a  franchise,  in  this,  that  it  is  a  privilege  to  do 
that  which  all  men,  at  common  law,  have  not  a  common  right 
to  do,  and  in  that  it  is  a  privilege  which,  under  our  statutes, 
may  be  granted  to  some.  (Chicago  City  Ry.  Co.  v.  The  Peo- 
ple, 73  111.  547,  and  Metropolitan  City  Ry.  Co.  v.  Chicago 
West  Division  Ry.  Co.  87  id.  322.)  It  had  also  been  held, 
membership  in  the  board  of  trade  was  not  a  franchise,  in  the 
strict  sense  of  that  term,  although  it  carried  with  it  privileges 
not  enjoyed  by  all  as  of  common  right.  It  was  there  said 
that  the  term  "franchise"  had  a  technical  meaning  and  also 
a  popular  meaning,  and  in  construing  a  statute  where  that 
term  was  used,  it  was  held  that  the  technical  meaning,  and 
not  the  broader  and  popular  meaning  of  the  term,  should  be 
adopted.  This  amendatory  act  of  1881  was  passed  after  these 
decisions  were  made,  and  it  seems  reasonable  that  it  was  the 
intention  of  this  act  to  extend  this  proceeding  only  to  privi- 
leges, exemptions  and  licenses  which  in  their  nature  partake 
somewhat  of  the  nature  of  a  franchise,  and  yet  are  not  strictly 
franchises,  and  this  in  the  same  way  that  the  same  proceed- 
ings had  before  that  time  been  extended  to  intrusion  into  an 
office  of  an  Illinois  corporation,  which  in  its  character  did  in 
some  degree  partake  of  the  nature  of  a  public  office. 

I  think  the  privileges,  exemptions  and  licenses  brought 
within  proceedings  of  this  kind  by  that  amendment  are  only 
such  as  partake  in  some  degree  of  the  nature  of  a  franchise, 
and  as  were  not,  at  common  law,  enjoyed  by  all  citizens  as 
a  matter  of  common  right,  and  yet  such  as,  to  be  held,  had 
to  be  granted  specially  by  some  lawful  authority,  but  were 
not  such  as  were  granted  directly  from  the  State,  so  as  to  fall 
within  the  technical  meaning  of  the  term  "franchise." 
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In  consideration  of  the  necessity,  as  shown  above,  of  adopt- 
ing a  construction  which  is  less  broad  than  the  letter  of  the 
amendment,  and  in  consideration  of  the  nature  of  proceed- 
ings upon  information  of  this  kind,  and  in  consideration  of 
the  condition  of  the  law  at  the  time  of  the  passage  of  the  act, 
I  think  no  better  rule  can  be  adopted.  The  view  that  it  was 
intended  to  extend  this  remedy  only  to  such  privileges,  ex- 
emptions or  licenses  as  partake  somewhat  of  the  nature  of  a 
technical  franchise,  seems  to  be  strengthened  by  the  language 
of  that  part  of  this  amendatory  act  which  prescribes  the 
character  of  the  judgment  to  be  rendered.  The  court,  in  case 
of  conviction  under  this  act,  is  required  to  give  judgment  of 
ouster  against  such  person  "from  the  office  or  franchise,"  and 
to  fine  such  person  for  usurping  "such  office  or  franchise." 
Nothing  is  said  expressly  in  this  new  statute  about  a  judg- 
ment of  ouster,  or  fine,  in  relation  to  any  "privilege,  exemp- 
tion or  license, "  and  yet  it  is  manifest  that  judgment  of  ouster 
and  fine  was  intended  to  be  entered  in  cases  embraced  in  the 
new  statute,  and  not  embraced  in  the  old  statute.  The  fact 
that  all  these  cases  are  classified,  in  the  section  as  to  judg- 
ment, under  the  head  of  "office  or  franchise,"  is  cogently  sug- 
gestive of  the  idea  that  only  such  privileges,  exemptions  and 
licenses  as  partake  in  their  nature  of  the  character  of  a  fran- 
chise, were  intended  to  be  brought  within  the  purview  of  this 
statute.  I  am  inclined  to  think  that  by  the  words  "privileges, 
exemptions  and  licenses,"  as  used  in  this  amendatory  act 
of  1881,  were  meant  only  such  privileges,  exemptions  and 
licenses  as  were  not,  at  common  law,  enjoyed  by  all  citizens 
as  of  common  right.  No  better  limitation  occurs  to  my  mind. 
Obviously,  a  license  to  keep  a  dram-shop,  by  such  a  test,  does 
not  fall  within  the  statute.  Every  citizen,  at  common  law, 
had  the  right  to  keep  a  dram-shop  as  of  common  right.  The 
position  that  this  remedy  is  not  the  one  appropriate  to  such 
a  case,  is  fortified  by  the  fact  that  in  the  Dram-shop  act  the 
mode  in  which  offenders  against  that  statute  are  to  be  pun- 
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fished  is  expressly  provided,  and  yet  no  mention  is  there  made 
of  proceedings  on  information  in  the  nature  of  a  quo  warranto. 

From  the  language  of  the  record  in  this  case  it  seems  that 
the  Attorney  General,  and  the  court  pronouncing  the  judg- 
ment in  this  case,  entertained  the  view  that  a  license,  to  be 
a  proper  subject  for  this  writ,  must  in  some  way  partake  of 
the  nature  of  a  franchise.  The  information  expressly  charges 
appellants  with  the  usurpation  of  "the  franchise,  privilege  and 
license"  to  retail  liquors,  etc.,  and  the  judgment  is,  that  ap- 
pellants be  ousted  from  "the  exercise  of  the  franchise,  privi- 
lege and  license"  of  selling,  etc.  I  am  authorized  to  say 
that  Justices  Mulkey  and  Craig  concur  with  me  in  the  view 
that  under  this  statute  such  information  is  not  a  proper 
remedy  for  testing  the  validity  of  such  a  license. 

The  judgment  of  the  Superior  Court  of  the  county  of  Cook 
is  reversed,  and  the  information  is  dismissed. 

Judgment  reversed. 

Mr.  Justice  Scott  :  I  concur  in  holding  that  quo  ivarranto 
is  a  proper  remedy  for  testing  the  validity  of  the  license  in 
this  case,  but  I  dissent  from  that  portion  of  the  opinion  which 
holds  the  license  in  question  is  valid. 


Bobbins  P.  Dunn 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  26,  1884. 

1.  Change  of  venue — in  criminal  case— on  the  ground  of  prejudice 
on  the  part  of  the  people  of  the  county.  A  petition  for  a  change  of  venue 
in  a  criminal  case  was  based  on  the  alleged  prejudice  in  the  minds  of  the 
people  of  the  county,  caused  by  the  publication  in  certain  newspapers  of 
prejudicial  accounts  of  the  alleged  offence,  such  newspapers  having  a  stand- 
ing and  large  circulation  in  the  county.     The  State's  attorney  filed  a  denial 
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of  the  statements  in  the  petition,  supported  by  counter  affidavits,  going  to 
show  that  such  prejudice  did  not  exist  from  the  publication  of  the  articles, 
among  which  affidavits  was  that  of  the  sheriff,  to  the  effect  that  he  talked 
about  criminal  cases  with  people  from  all  parts  of  the  county,  and  had  found 
there  was  but  comparatively  little  interest  taken  in  the  case,  and  that  from 
his  knowledge  of  the  temper  of  the  people  of  the  county  he  had  no  hesitation 
in  saying  that  the  defendant  could  have  his  case  tried  as  fairly  and  impar- 
tially in  that  county  as  in  any  one  in  the  State.  It  was  held,  that  this  court 
was  not  prepared  to  say  the  circuit  court,  in  denying  the  petition,  had  de- 
cided contrary  to  the  right  of  the  case. 

2.  Continuance — absence  of  witnesses.  One  ground  for  a  continuance 
in  a  criminal  case  was  the  absence  of  witnesses;  but  it  did  not  appear  from 
the  affidavit  but  that  the  same  facts  might  be  proved  by  other  witnesses: 
Held,  that  this  ground  was  not  sufficient. 

3.  Same — want  of  time  for  attorney  to  prepare  the  defence.  An  offence 
was  alleged  to  have  been  committed  on  March  31,  and  the  defendant  was 
arrested  on  the  same  day,  so  that  both  he  and  his  counsel  were  then  informed 
of  the  nature  and  character  of  the  offence  with  which  the  defendant  was 
charged,  and  the  indictment  was  not  found  until  forty-seven  days  thereafter, 
and  the  trial  was  had  twenty  days  later.  It  was  apparent  from  the  nature 
and  character  of  the  case,  as  shown  by  the  record,  that  the  defendant  had 
ample  time  to  prepare  for  trial.  It  was  held,  no  error  to  refuse  a  continuance 
on  the  ground  that  defendant's  counsel  had  been  so  occupied  with  other  cases 
in  the  circuit  and  Appellate  courts  that  he  had  not  sufficient  time  and  oppor- 
tunity to  prepare  the  case  for  trial. 

4.  Ckiminaij  law — insanity  as  a  defence — as  to  the  test  of  responsi- 
bility. Where  reason  and  judgment  are  not  overcome,  but  the  person  charged 
with  crime  at  the  time  retains  the  power  to  choose  between  right  and  wrong 
as  to  the  particular  act  clone,  he  can  not  escape  responsibility  for  his  acts 
under  the  plea  of  insanity. 

5.  So,  if  at  the  time  a  deadly  assault  is  made,  the  person  making  the 
assault  knew  that  it  was  wrong  to  commit  such  an  act,  and  had  the  power  of 
mind  to  choose  either  to  do  or  not  to  do,  and  of  controlling  his  conduct  in 
accordance  with  such  choice,  he  will  be  held  amenable  to  the  law,  although 
he  was  not  entirely  and  perfectly  sane. 

6.  Same — reasonable  doubt — defined.  A  reasonable  doubt,  as  used  in 
instructions  in  criminal  trials,  is  one  arising  from  a  candid  and  impartial  in- 
vestigation of  all  the  evidence,  and  such  as  in  the  graver  transactions  of  life 
would  cause  a  reasonable  and  prudent  man  to  hesitate  and  pause. 

7.  Same — of  an  instruction  attempting  to  define  a  reasonable  doubt. 
On  a  trial  of  one  for  an  assault  with  intent  to  murder,  the  court  instructed 
the  jury:  "That  the  guilt  of  the  defendant  must  be  proved  beyond  a  reason- 
able doubt,  as  used  in  the  instructions  in  this  case,  means  not  a  possible 
doubt,  not  a  conjectural  doubt,  not  an  imaginary  doubt,  not  a  doubt  of  the 
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absolute  certainty  of  the  guilt  of  the  accused,  because  everything  relating  to 
human  affairs  and  depending  upon  moral  evidence  is  open  to  conjectural  or 
imaginary  doubt,  and  because  absolute  certainty  is  not  required  by  law.  A 
reasonable  doubt  exists  in  that  state  of  the  case  which,  after  considering  and 
comparing  all  the  evidence  in  the  case,  leaves  the  minds  of  the  jury  in  that 
condition  that  they  can  not  say  that  they  feel  an  abiding  conviction  of  the 
truth  of  the  charge;  but  when  the  evidence  in  the  case  establishes  the  truth 
of  the  charge  to  a  reasonable  and  moral  certainty,  that  convinces  the  under- 
standing and  satisfies  the  reason  and  judgment  of  the  jury  of  the  truth  of 
the  charge,  then,  in  law,  there  exists  no  reasonable  doubt:"  Held,  that  the 
instruction  was  more  like  an  argument  than  a  proposition  of  law,  and  was 
erroneous. 

8.  Instktjction — as  to  form  of  verdict  in  criminal  case — as  ignoring 
the  right  to  find  for  a  lesser  offence — duty  of  defence  to  ask  a  counter  in- 
struction. An  instruction  given  for  the  People,  on  the  trial  of  one  for  an 
assault  with  intent  to  murder,  directing  the  jury  as  to  the  form  of  their  ver- 
dict in  case  of  conviction,  was  objected  to  as  error,  inasmuch  as  the  direction 
to  fix  the  term  the  defendant  should  serve  in  the  penitentiary  if  found  guilty, 
ignored  the  right  of  the  jury  to  find  him  guilty  of  a  lesser  offence:  Held, 
that  while  not  concurring  in  such  view,  if  it  were  correct  it  was  the  duty  of 
counsel  for  the  defendant  to  have  asked  an  instruction  that  the  jury  might 
find  a  verdict  for  an  assault  with  a  deadly  weapon,  etc.,  and  not  having  done 
so,  they  were  in  no  position  to  complain. 

9.  Same — too  many  instructions.  On  a  trial  upon  an  indictment  for  an 
assault  with  intent  to  murder,  the  court,  for  the  defence,  gave  eleven  instruc- 
tions as  asked,  and  twelve  others  after  modifying  them,  and  refused  twenty- 
three.  It  was  held,  that  the  rules  of  law  applicable  to  the  case  were  simple 
and  plain,  and  that  the  practice  of  incumbering  the  record  with  so  many  in- 
structions was  a  vicious  one,  and  it  ought  not  to  be  encouraged. 

10.  Same — in  the  language  of  the  statute.  On  a  criminal  trial,  an  in- 
struction following  the  language  of  the  statute,  which  declares  that  drunken- 
ness is  no  excuse  for  crime,  is  not  erroneous. 

11.  New  TKIA3J — verdict  against  the  evidence — in  criminal  case.  "Where 
one  was  convicted  of  an  assault  on  his  wife  with  intent  to  kill  and  murder 
her,  and  the  proof  was  clear  that  the  accused  did  shoot  his  wife,  it  was  held, 
that  the  question  whether  the  shooting  was  an  accident,  or  was  intentional, 
was  a  question  of  fact  for  the  jury;  and  that  when  they  have  settled  that  fact 
adversely  to  the  defendant,  without  passion  or  prejudice,  in  accordance  with 
the  evidence,  it  was  not  the  province  of  this  court  to  disturb  the  verdict. 

12.  Evidence — weight  of  defendant's  testimony  in  criminal  case,  when 
testifying  in  his  own  behalf.  On  the  trial  of  one  for  an  assault  with  intent 
to  murder,  the  court  instructed  the  jury  that  the  credibility  and  weight  to  be 
given  to  the  testimony  of  the  defendant  testifying  in  his  own  behalf,  was  a 
matter  with  the  jury,  and  that  in  weighing  the  defendant's  evidence  they  had 
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a  right  to  take  into  consideration  his  manner  of  testifying,  the  reasonableness 
of  his  account  of  the  transaction,  and  his  interest  in  the  result:  Held,  that 
there  was  no  error  in  giving  the  instruction. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Mr.  Thomas  F.  Tipton,  for  the  plaintiff  in  error: 

A  prisoner  has  the  right  to  have  a  trial  in  a  county  where 
he  can  obtain  a  fair  and  impartial  trial.  Weyrich's  case,  89 
111.  90;  Brennan  v.  The  People,  15  id.  511. 

It  being  the  policy  of  the  law  that  every  man  charged  with 
crime  should  have  a  fair  and  impartial  trial,  a  change  of 
venue  may  be  awarded  by  consent.  The  People  v.  Scates, 
3  Scam.  351. 

Nor  can  the  party  object  to  the  jurisdiction  of  the  court  to 
which  the  cause  may  be  sent  on  his  petition.  Gardner  v. 
The  People,  3  Scam.  84;   Weijrich's  case,  89  111.  90. 

The  petition  in  this  case  clearly  brought  the  prisoner  within 
the  requirements  of  the  statute.  The  rule  is,  that  whenever 
a  prisoner,  by  petition  verified  by  affidavit,  brings  himself 
within  the  requirements  of  the  statute,  the  obligation  of  the 
judge  is  imperative,  and  admits  of  the  exercise  of  no  discre- 
tion. Clark  v.  The  People,  1  Scam.  117 ;  McGoon  v.  Little, 
2  Gilm.  42. 

It  is  only  when  the  material  facts  are  disputed  that  the  court 
can  pass  upon  the  facts,  as  alleged.  This  right  of  change 
of  venue  has  been  applied  by  this  court  to  cases  of  quo  war- 
ranto, (The  People. v.  Shaw,  13  111.  581,)  and  is  not  a  matter 
of  discretion.     Ensminger  v.  The  People,  47  111.  384. 

The  case  of  Baum  v.  The  People,  73  111.  259,  was  made 
under  the  statute  of  1861,  as  was  also  Perteet's  case,  65  111. 
230,  and  Rafferty's  case,  66  id.  118.  By  the  revision  of  1874, 
act  approved  March  24,  1874,  in  force  July  1,  1874,  which 
is  now  in  force,  there  is  no  discretion  if  the  facts  set  up  in 
the  petition  are  not  denied,  or  if  there  are  sufficient  facts 
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that  are  undisputed  to  entitle  the  party  to  a  change,  and 
when  the  facts  are  contested  the  court  must  pass  upon  the 
same,  and  its  findings  are  subject  to  review. 

The  prisoner  was  entitled  to  a  continuance.  Conley  v. 
The  People,  80  111.  236 ;    Wray  v.  The  People,  78  id.  212. 

The  second  of  the  People's  instructions  was  improper,  in 
virtually  telling  the  jury  they  might  disregard  the  defendant's 
testimony.     Chambers  v.  The  People,  105  111.  409. 

When  the  nature  and  essence  of  a  crime  are  made  by  law 
to  depend  upon  the  peculiar  state  and  condition  of  the  crimi- 
nal's mind  at  the  time,  and  with  reference  to  the  act  done, 
drunkenness,  as  a  matter  of  fact,  affecting  the  state  and  con- 
dition of  the  criminal's  mind,  is  a  proper  subject  for  consid- 
eration and  inquiry  by  the  jury.  The  question  in  such  case 
is,  "What  is  the  mental  status?"  Swaim  v.  State,  4  Humph. 
136  ;  Lancaster  v.  State,  2  Lea,  575  ;  Pirtee  v.  State,  9  Humph. 
663;  Huila  v.  State,  11  id.  154;  The  People  v.  King,  27  Col. 
507;  The  People  v.  Eastman,  14  N.  Y.  562;  The  People  v. 
Harris,  29  Col.  678 ;  Mayne's  Law  of  Crimes,  sec.  22 ;  The 
People  v.  Hamill,  2  Parker's  Cr.  Kep.  223 ;  State  v.  McCautz, 
1  Speer,  384;  Ferrell  v.  State,  43  Texas,  503;  State  v.  John- 
son, 64  Conn.  130;  State  v.  Garvey,  11  Minn.  154;  Moline  v. 
State,  49  Ga.  210;  State  v.  Bell,  29  Iowa,  316;  Shannahan 
v.  Commonwealth,  8  Bush,  403;  Roberts  v.  The  People,  19 
Mich.  401 ;  Mclntyre  v.  The  People,  38  111.  521. 

Mr.  Robert  B.  Porter,  State's  Attorney,  for  the  People : 
The  proof  very  clearly  shows  that  the  shooting  was  not 
accidental,  but  intentional.  The  defendant's  own  testimony 
shows  he  was  not  insane,  for  he  says :  "I  knew  it  was  wrong 
to  shoot."  All  the  law  books  make  legal  responsibility  to 
depend  on  the  ability  of  the  accused  to  distinguish  right  from 
wrong.  Eay's  Medical  Jur.  sec.  242 ;  HaskelVs  case,  Fish  on 
Insanity,  83 ;  Freeman  v.  The  People,  4  Denio,  9 ;  Willis  v. 
The  People,  32  N.  Y.  715;  Chitty's  Medical  Jur.  354;  Rex 
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v.  Offord,  5  C.  &  P.  168;  State  v.  Spencer,  1  N.  J.  196;  Com- 
monwealth v.  Rogers,  7  Mete.  500 ;  1  Kussell  on  Crimes,  8  ; 
Commomvealth  v.  Hosier,  4  Barr,  264. 

Counsel,  after  reviewing  and  commenting  upon  the  cases 
cited  by  plaintiff  in  error,  contended  that  there  was  no  error 
in  refusing  to  grant  a  change  of  venue  or  a  continuance. 

The  instruction  as  to  a  reasonable  doubt  was  based  on 
the  celebrated  cases  of  Commomvealth  v.  Harman,  4  Barr, 
269,  and  Commomvealth  v.  Webster,  5  Cush.  320,  and  is 
abundantly  sustained  by  the  decisions  of  this  court  in  Ken- 
nedy v.  The  People,  40  111.  488 ;  Earll  v.  The  People,  73  id. 
329;  Smith  v.  The  People,  74  id.  144;  Miller  v.  The  People, 
39  id.  457;  May  v.  The  People,  60  id.  119;  Connaghan  v. 
The  People,  88  id.  468;  Pate  v.  The  People,  3  Gilm.  644; 
Jackson  v.  The  People,  18  111.  270. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  circuit  court  of  McLean 
county,  against  Bobbins  P.  Dunn,  for  an  assault  on  Phoebe 
Dunn,  with  intent  to  commit  murder.  Upon  a  trial  before  a 
jury  the  defendant  was  found  guilty,  and  his  term  of  impris- 
onment in  the  penitentiary  was  fixed  at  seven  years.  To 
reverse  the  judgment  of  the  circuit  court  the  defendant  sued 
out  this  writ  of  error. 

The  first  alleged  error  is  the  decision  of  the  court  overrul- 
ing defendant's  petition  for  a  change  of  venue.  The  ground 
set  up  and  mainly  relied  upon  in  the  petition  was,  that  cer- 
tain newspapers  published  in  Bloomington  had  published 
prejudicial  accounts  of  the  alleged  assault,  and  as  they  had 
a  standing  and  large  circulation  in  the  county,  by  reason  of 
such  publications  the  minds  of  the  inhabitants  of  the  county 
were  prejudiced  against  the  defendant.  The  State's  attorney 
filed  a  denial  of  the  allegations  contained  in  the  petition,  and 
in  support  of  the  denial  he  also  filed  counter  affidavits  of 
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certain  citizens  who  were  well  acquainted  in  the  county,  who 
state,  in  substance,  that  no  prejudice  exists  in  the  county 
against  the  defendant.  Among  the  affidavits  filed  was  one 
made  by  the  sheriff  of  the  county,  who  states  that  he  talks 
about  criminal  cases  with  people  from  all  parts  of  the  county, 
and  finds  that  there  is  but  comparatively  little  interest  taken 
in  what  is  called  the  "Dunn  case,"  and  from  his  knowledge 
of  the  temper  of  the  people  of  the  county  he  has  no  hesitation 
in  saying  that  Dunn  could  have  his  case  tried  as  fairly  and 
impartially  in  McLean  county  as  in  any  county  in  the  State. 

Section  22,  of  chapter  146,  of  the  Eevised  Statutes  of  1874, 
provides:  "When  the  cause  for  the  change  of  venue  is  the 
prejudice  of  the  inhabitants  of  the  county  against  the  defend- 
ant, his  petition  shall  set  forth  the  facts  on  which  he  founds 
his  belief,  and  the  attorney  on  behalf  of  the  People  may  deny 
the  facts  stated  in  the  petition,  and  support  his  denial  by 
counter  affidavits,  and  the  judge  may  grant  or  deny  the  peti- 
tion, as  shall  appear  to  be  according  to  the  right  of  the  case." 
Here  there  was  no  dispute  in  regard  to  the  publication  of  the 
newspaper  articles,  but  the  question  was,  whether  these  arti- 
cles had  produced  a  prejudice  in  the  minds  of  the  inhabitants 
of  the  county  against  the  defendant.  If  they  had,  he  would 
be  entitled  to  a  change  of  venue ;  if  they  had  not,  then  it 
was  the  duty  of  the  judge  to  overrule  the  petition.  The  affi- 
davits filed  by  the  People  in  support  of  the  denial  of  the  alle- 
gations of  the  petition,  upon  which  the  circuit  court  rendered 
the  decision,  tended  to  show  that  there  was  no  prejudice  of 
the  inhabitants  of  the  county  against  the  defendant,  and  we 
are  not  prepared  to  hold  that  the  decision  of  the  court  was 
contrary  to  the  right  of  the  case. 

The  alleged  offence  was  committed  on  March  31,  1883. 
The  indictment  against  the  defendant  was  returned  into  court 
on  the  27th  day  of  April,  1883.  On  the  17th  day  of  May  fol- 
lowing, the  defendant  entered  a  motion  for  a  continuance  of 
the  cause  until  the  next  term  of  court.  The  court  overruled 
41—109  III. 
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the  motion,  and  the  decision  is  relied  upon  as  error.  One 
ground  stated  in  the  affidavit  for  a  continuance  is  the  absence 
of  two  witnesses,  in  the  State  of  Pennsylvania ;  but  it  is  not 
seriously  contended  that  the  affidavit  was  sufficient  upon  this 
point,  as  it  does  not  appear  from  the  affidavit  but  the  same 
facts  might  be  proven  by  other  witnesses.  The  main  ground 
relied  upon  in  the  affidavit  for  a  continuance  was,  that  coun- 
sel for  defendant  had  been  so  occupied  with  other  cases  in 
the  circuit  and  Appellate  courts  that  he  had  not  sufficient 
time  and  opportunity  to  prepare  the  case  for  trial.  A  de- 
fendant, as  a  general  rule,  should  not  be  compelled  to  go  to 
trial,  after  an  indictment  has  been  found,  until  he  has  had  a 
reasonable  time  to  prepare  his  case  for  trial ;  but  in  this  case 
the  alleged  offence  was  committed  on  March  31,  and  the 
defendant  was  then  arrested.  He  and  his  counsel  then  knew 
the  nature  and  character  of  the  offence,  and  then  knew  as 
well  what  the  defendant  would  be  called  upon  to  meet,  as  they 
did  after  the  indictment  was  found.  Here  was  a  period  of 
forty-seven  days  from  the  time  of  arrest  before  the  defendant 
was  required  to  go  to  trial,  and  twenty  days  after  indictment, 
in  which  he  might  prepare  for  trial,  and  from  the  nature  and 
character  of  the  case,  as  disclosed  by  the  record,  it  is  apparent 
that  defendant  had  ample  time  to  prepare  for  trial. 

The  court  gave  ten  instructions  on  behalf  of  the  People, 
and  objection  is  made  to  all  of  them  except  the  first,  fourth 
and  eighth.  The  second  instruction  announced  the  well- 
known  rule  that  the  credibility  and  weight  to  be  given  to 
the  testimony  of  the  defendant  was  a  matter  for  the  jury, 
and  in  weighing  the  defendant's  evidence  they  had  the  right 
to  take  into  consideration  his  manner  of  testifying,  the  reason- 
ableness of  his  account  of  the  transaction,  and  his  interest  in 
the  result.  The  rule  applied  to  the  defendant  may  be  adopted 
in  regard  to  the  testimony  of  any  witness  called  to  testify  in 
a  case,  and  no  error  is  perceived  in  this  charge  to  the  jury. 
The  third  merely  follows  the  language  of  the  statute,  which 
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declares  that  drunkenness  is  no  excuse  for  crime, — and  we 
held  in  Fitzpatrich  v.  The  People,  98  111.  270,  that  such  an 
instruction  was  not  erroneous.  The  fifth,  sixth  and  seventh 
were  as  follows : 

"5.  If  you  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  at  the  time  of  committing  the  alleged  act  the  de- 
fendant was  able  to  distinguish  right  from  wrong,  then  you 
can  not  acquit  him  on  the  ground  of  insanity. 

"6.  If  you  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  committed  the  crime  in  manner 
and  form  as  charged  in  the  indictment,  and  at  the  time  of 
committing  such  act  was  able  to  distinguish  right  from  wrong, 
you  should  find  him  guilty. 

"7.  If  from  all  the  evidence  in  the  case  you  believe,  be- 
yond a  reasonable  doubt,  that  the  defendant  committed  the 
crime  of  which  he  is  accused,  in  manner  and  form  as  charged 
in  the  indictment,  and  that  at  the  time  of  the  commission  of 
such  crime  the  defendant  knew  that  it  was  wrong  to  commit 
such  crime,  and  wTas  mentally  capable  of  choosing  either  to 
do  or  not  to  do  the  act  or  acts  constituting  such  crime,  and 
of  governing  his  conduct  in  accordance  with  such  choice,  then 
it  is  your  duty,  under  the  law,  to  find  him  guilty,  even  though 
you  should  believe,  from  the  evidence,  that  at  the  time  of  the 
commission  of  the  crime  he  was  not  entirely  and  perfectly 
sane,  or  that  he  wTas  greatly  excited  or  enraged,  or  under  the 
influence  of  intoxicating  liquor. " 

It  is  claimed  that  these  instructions  conflict  with  the  law 
as  declared  by  this  court  in  Hopps  v.  The  People,  31  111.  385, 
and  Chase  v.  The  People,  40  id.  353.  We  do  not  so  under- 
stand the  instructions.  In  the  Hopps  case,  in  discussing  the 
question  of  insanity,  it  is  said:  "We  have  come  to  the  con- 
clusion that  a  safe  and  reasonable  test  in  all  such  cases 
would  be,  that  whenever  it  should  appear  from  the  evidence 
that  at  the  time  of  doing  the  act  charged,  the  prisoner  was 
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not  of  sound  mind,  but  affected  with  insanity,  and  such  affec- 
tion was  the  efficient  cause  of  the  act,  and  that  he  would  not 
have  done  the  act  but  for  that  affection,  he  ought  to  be 
acquitted.  But  this  unsoundness  of  mind,  or  affection  of 
insanity,  must  be  of  such  a  degree  as  to  create  an  uncon- 
trollable impulse  to  do  the  act  charged,  by  overriding  the 
reason  and  judgment,  and  obliterating  the  sense  of  right  and 
wrong  as  to  the  particular  act  done,  and  depriving  the  ac- 
cused of  the  power  of  choosing  between  them. "  Under  this 
decision,  where  reason  and  judgment  were  not  overcome,  but 
the  person  retained  the  power  to  choose  between  right  and 
wrong  as  to  the  particular  act  done,  he  could  not  escape 
responsibility  for  his  acts  under  the  plea  of  insanity.  This, 
too,  is  the  doctrine  of  the  instructions,  if  we  understand  them 
correctly.  Under  the  fifth  and  sixth,  if  defendant  was  able 
to  distinguish  between  right  and  wrong  he  should  be  held 
liable.  So,  too,  if  at  the  time  the  crime  was  committed  the 
defendant  knew  that  it  was  wrong  to  commit  such  a  crime, 
and  had  the  power  of  mind  to  choose  either  to  do  or  not  to 
do  the  act,  and  of  controlling  his  conduct  in  accordance  with 
such  choice,  then  he  ought  to  be  held  responsible,  although 
he  was  not  entirely  and  perfectly  sane.  This,  in  substance, 
is  the  principle  announced  in  the  seventh  instruction,  and 
we  regard  it  correct.  Where  a  man  knows  that  it  is  wrong 
to  do  a  certain  act,  and  possesses  the  power  of  mind  to  do  or 
not  to  do  the  act,  it  would  be  a  dangerous  doctrine  to  hold 
that  such  person  should  not  be  held  responsible  because  he 
might  not  be  regarded  entirely  and  perfectly  sane. 
Instruction  No.  9,  given  for  the  People,  is  as  follows : 

"That  the  guilt  of  the  defendant  must  be  proved  beyond  a 
reasonable  doubt,  as  used  in  the  instructions  in  this  case, 
means,  not  a  possible  doubt,  not  a  conjectural  doubt,  not  an 
imaginary  doubt,  not  a  doubt  of  the  absolute  certainty  of  the 
guilt  of  the  accused,  because  everything  relating  to  human 
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affairs,  and  depending  upon  moral  evidence,  is  open  to  con- 
jectural or  imaginary  doubt,  and  because  absolute  certainty 
is  not  required  by  law.  A  reasonable  doubt  exists  in  that 
state  of  the  case  which,  after  considering  and  comparing  all 
the  evidence  in  the  case,  leaves  the  minds  of  the  jury  in  that 
condition  that  they  can  not  say  they  feel  an  abiding  convic- 
tion of  the  truth  of  the  charge ;  but  where  the  evidence  in 
the  case  establishes  the  truth  of  the  charge  to  a  reasonable 
and  moral  certainty,  that  convinces  the  understanding  and 
satisfies  the  reason  and  judgment  of  the  jury  of  the  truth  of 
the  charge,  then,  in  law,  there  exists  no  reasonable  doubt." 

This  court  has  had  occasion,  in  a  number  of  cases,  to 
determine  the  scope  and  meaning  of  the  term  "reasonable 
doubt,"  and  it  has  been  uniformly  held  that  a  reasonable 
doubt  is  one  arising  from  a  candid  and  impartial  investiga- 
tion of  all  the  evidence,  and  such  as,  in  the  graver  transac- 
tions of  life,  would  cause  a  reasonable  and  prudent  man  to 
hesitate  and  pause.  (May  v.  The  People,  60  111.  119;  Miller 
v.  The  People,  39  id.  457 ;  Connaghan  v.  The  People,  88  id. 
460.)  In  a  number  of  cases  in  this  court  an  instruction  given 
for  the  People,  containing  the  above  proposition,  has  been 
sustained ;  but  we  are  aware  of  no  case  where  an  instruction 
like  the  one  given  in  this  case  has  been  sustained  by  this 
court.  The  instruction  is  not  a  proposition  of  law,  but  it  is 
more  in  the  nature  of  an  argument  than  anything  we  can 
liken  it  to,  and  in  a  case  where  the  testimony  is  conflicting, 
or  such  as  to  leave  the  minds  of  the  jury  in  doubt,  it  would 
be  likely  to  prejudice  the  jury.  While  we  do  not  hesitate  to 
condemn  the  instruction,  still  we  do  not  think  it  did  any 
harm  in  this  case,  for  the  reason  that  the  evidence  did  not 
leave  the  guilt  of  the  defendant  in  doubt.  The  guilt  of  the 
defendant  was  so  clear  and  palpable,  from  the  evidence,  that 
no  question  of  doubt  could  arise,  and  while  the  instruction 
was  erroneous,  the  error  could  work  no  injury  in  the  case. 
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The  tenth  and  last  instruction  given  for  the  People,  merely 
directs  the  jury  as  to  the  form  of  the  verdict.  But  it  is  said 
that  the  direction  to  fix  the  term  defendant  should  serve  in 
the  penitentiary  if  found  guilty,  ignored  their  right  to  find 
the  defendant  guilty  of  the  lesser  offence,  and  hence  was 
erroneous.  We  do  not  concur  in  this  view,  but  if  counsel  for 
defendant  are  correct,  it  was  for  them  to  prepare  an  instruc- 
tion informing  the  jury  that  they  should  bring  in  a  verdict  of 
guilty,  only,  if  they  find,  from  the  evidence,  that  the  defend- 
ant was  guilty  of  the  lesser  offence, — an  assault  with  a  deadly 
weapon ;  and  as  they  did  not  ask  for  an  instruction  of  that 
character,  they  are  in  no  position  to  complain. 

The  court  gave  to  the  jury,  on  behalf  of  the  defendant, 
eleven  instructions  as  asked,  twelve  others  were  modified  by 
the  court,  and  given  as  modified,  and  twenty-three  were  re- 
fused. It  would  be  extending  this  opinion  to  a  greater  length 
than  we  have  the  time  to  do,  should  we  undertake  to  review 
the  decision  of  the  court  on  the  thirty-five  refused  and  modi- 
fied instructions,  and  it  would  serve  no  useful  purpose  to  do 
so.  We  are  satisfied,  after  a  careful  examination  of  the 
record,  that  the  jury  was  fully  and  fairly  instructed  in  regard 
to  the  law  involved  in  the  case,  and  if  it  be  true  that  some  of 
the  refused  instructions  contain  correct  propositions  of  law, 
no  harm  was  done  in  refusing  them.  The  rules  of  law  appli- 
cable to  a  case  of  this  character  are  simple  and  plain,  and 
the  practice  of  incumbering  the  record  with  so  many  useless 
instructions  is  a  vicious  one,  and  it  ought  not  to  be  encour- 
aged. 

It  is  also  claimed  that  the  verdict  of  the  jury  is  against  the 
evidence.  There  is  no  controversy  in  regard  to  the  fact  that 
the  defendant  shot  his  former  wife.  He  claims  that  the  re- 
volver which  he  had  in  his  possession  was  discharged  by 
accident,  while  engaged  in  a  scuffle  with  his  son.  In  this, 
however,  he  is  contradicted  by  his  wife  and  several  members 
of  his  family,  who  were  present  at  the  time  the  shooting  was 
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done.  "Whether  the  shooting  was  an  accident,  for  which  the 
defendant  should  not  be  held  responsible,  or  whether  it  was 
done  intentionally,  was  a  question  of  fact,  purely  for  the  de- 
termination of  the  jury;  and  when  they  have  settled  that 
question  without  passion  or  prejudice,  in  accordance  with  the 
evidence,  it  is  not  the  province  of  this  court  to  disturb  the 
verdict  of  the  jury. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Eobert  E.  Jenkins 

v. 

William  E.  Merriweather. 

Filed  at  Ottawa  May  19,  1884. 

1.  Process — sale  on  execution — power  of  the  court  over  them,  on 
motion.  Courts  of  record  exercise  the  power  to  control  their  process  as  long 
as  the  proceeding  is  in  fieri.  Under  this  practice  the  court  may,  upon  motion, 
on  proper  grounds,  withdraw  and  quash  executions  and  other  writs,  and  set 
aside  sales  of  real  estate  before  they  ripen  into  titles. 

2.  Same — when  sale  set  aside  only  in  equity.  After  the  deed  for  real 
estate  sold  under  execution  has  been  made,  the  court  has  no  power,  on  mo- 
tion, to  set  aside  the  deed  or  set  aside  the  sale.  It  must  be  impeached,  if  at 
all,  in  equity,  unless  there  was  no  judgment  or  execution,  or  the  court  had 
no  jurisdiction  to  render  the  judgment.  Section  65  of  the  Practice  act  has 
no  application  to  motions  to  set  aside  judicial  sales,  but  refers  to  writs  of 
execution,  replevin  bonds,  and  the  like. 

3.  Same — case  where  court  refused  to  set  aside  sale,  etc.  Where  a  judg- 
ment was  assigned  after  a  levy  upon  various  parcels  of  real  estate,  and  the 
assignee  became  the  purchaser  of  the  lands,  portions  of  which  he  had  sold 
and  conveyed  to  other  persons  after  receiving  the  sheriff's  deed,  it  was  held, 
that  the  execution  under  which  the  sale  was  made,  a  venditioni  exponas, 
could  not  be  set  aside  on  mere  motion. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 
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Briefs  of  Counsel. 

Mr.  W.  T.  Burgess,  for  the  appellant: 

If  the  judgment  was  a  debt  provable  in  bankruptcy,  or  if 
it  was  a  lien  on  the  real  estate,  it,  under  the  United  States 
Statute,  no  more  than  any  other  debt  or  lien,  could  be  en- 
forced against  or  to  the  prejudice  of  the  assignee,  after  the 
lapse  of  two  years  from  the  date  of  his  deed.  (Rev.  Stat,  of 
the  U.  S.  sec.  5057;  Eev.  Stat.  1874,  chap.  77,  sees.  1,  6.) 
And  so  no  execution  could  thereafter  issue  thereon. 

If  the  levy  was  not  in  fact  made,  or  was  not  returned  be- 
fore the  seven  years  had  expired,  the  lien  of  the  judgment 
was  gone,  and  the  court  erred  in  not  quashing  the  venditioni 
exponas.  A  proceeding  to  quash  an  execution  -is  a  proceeding 
recognized  by  our  statute.  Eev.  Stat.  chap.  37,  sec.  32; 
chap.  110,  sec.  64. 

The  courts  have  equitable  power  over  their  process,  and  may 
quash  them  for  irregularities,  or  when  it  would  be  inequitable 
to  permit  their  further  use.  Sandburg  v.  Papineau,  81  111. 
448;  Lampset  v.  Whitney,  2  Scam.  441;  2  Hill,  (S.  C.)  297; 
Mavis  v.  Bur  en,  1  Brewster,  428. 

There  was  no  levy  made  that  binds  any  one,  until  the  date 
of  the  return, — September  14,  1881.  Up  to  the  time  the  exe- 
cution was  returned,  the  indorsement  thereon  was  under  the 
sheriff's  control.     Nelson  v.  Cook,  19  111.  440. 

As  to  what  constitutes  a  levy  in  States  having  no  statute 
on  the  subject,  see  Isam  v.  Hooks,  46  Ga.  309 ;  Hamblin  v. 
Hamblin,  34  Miss.  455 ;  McBimie  v.  Overstreet,  8  B.  Mon. 
300;    Green  v.  Burke,  23  Wend.  488. 

Messrs.  Dupee,  Judah  &  Willard,  for  the  appellee : 
Matters  of  fact  can  not  be  assumed,  and  important  inter- 
ests can  not  be  divested  in  this  informal  way,  upon  motion 
of  a  stranger  to  the  record.     Bonnell  v.  Neely,  43  111.  290  ; 
Lansing  v.  Quackenbush,  5  Cow.  38. 

No  cause  is  shown  for  not  making  the  motion  to  quash,  at 
an  earlier  moment,  and  before  other  persons  purchased  from 
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Bitchie  for  value.  Noyes  v.  True,  23  111.  504;  Prdther  v. 
Hill,  26  id.  404;  Hay  v.  Baugh,  77  id.  504;  Bowman  v. 
Tollman,  2  Kobt.  (N.  Y.)  634. 

The  sheriff's  sale  having  gone  to  a  deed,  and  the  purchaser 
having  conveyed,  it  is  the  fixed  rule  that  the  appellant  must 
have  made  his  application  to  a  court  of  equity,  where  all 
rights  could  have  been  examined  and  protected.  Day  v.  Gra- 
ham, 1  Gilm.  442;    Meacham  v.  Sunderland,  10  Bradw.  126. 

Common  equity  suggested  that  notice  should  have  been 
given  to  all  parties  in  interest.  Sears  v.  Low,  2  Gilm.  284 ; 
Turney  v.  Saunders,  3  id.  242. 

In  proceedings  to  set  aside  a  sale,  the  purchaser,  and  all 
claiming  under  him,  and  the  defendant,  are  necessary  parties. 
Herman  on  Executions,  517;   Roberts  v.  Clelland,  82  111.  540. 

The  Bankrupt  act  expressly  preserved  the  liens.  To  take 
them  away,  or  to  abridge  them,  would  be  in  derogation  of  the 
spirit  of  that  act,  as  well  as  of  common  rights  and  justice. 
The  assignee  in  bankruptcy  took  all  real  estate  of  the  bank- 
rupt subject  to  all  existing  liens  upon  it. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  24th  day  of  July,  1S74,  appellee,  Merriweather, 
obtained  a  judgment  in  the  Superior  Court  of  Cook  county, 
against  Samuel  J.  Walker,  for  $19,645.33.  Afterwards,  on 
the  11th  day  of  the  next  September,  an  execution  was  issued 
upon  the  judgment,  and  placed  in  the  hands  of  the  sheriff, 
which  was  returned  on  the  16th  day  of  February,  1875, 
indorsed  "no  property  found."  An  alias  execution  was  issued 
on  the  1st  day  of  July,  1881,  and  it  was  returned  on  the  14th 
day  of  the  following  September,  indorsed  "in  no  part  satis- 
fied,"  but  there  was  attached  to  it  a  paper,  in  which  the 
sheriff,  by  his  deputy,  stated  that  he  had,  by  virtue  of  the 
annexed  execution,  (describing  it,)  on  the  23d  of  July,  1881, 
levied  upon  all  the  right,  title  and  interest  of  the  defendant, 
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Samuel  J.  Walker,  in  and  to  a  large  number  of  lots  and 
tracts  of  land,  (describing  them,) — and  to  this  return  is  the 
signature  of  the  sheriff,  by  his  deputy.  On  the  day  last 
named,  a  venditioni  exponas,  in  the  usual  form,  was  issued, 
which  was  indorsed  by  the  clerk  that  the  judgment  had  been 
assigned  to  William  C.  Ritchie  on  the  23d  of  July,  1881. 
The  sheriff  afterwards  returned  the  writ,  indorsed  that  he 
had  sold  the  lands  to  the  amount  of  $21,000,  and  after  de- 
ducting his  fees  it  satisfied  the  judgment  to  the  sum  of 
$20,640,  which  he  paid  to  Eitchie,  and  it  was  unsatisfied  as 
to  the  balance.  The  time  having  expired  for  a  redemption, 
and  none  having  been  made,  the  sheriff  executed  a  deed  to 
Eitchie,  who  filed  an  affidavit,  on  the  trial  of  this  motion, 
stating  that  he  had  sold  portions  of  the  land  and  conveyed 
the  same  to  other  persons.  Walker  was  declared  a  bankrupt 
on  the  26th  of  April,  1878,  and  conveyed  his  property  to 
Eobert  E.  Jenkins,  his  assignee,  on  July  31,  1878.  To  the 
former  execution,  of  which  no  exceptions  are  taken,  Jenkins, 
on  the  29th  of  August,  1883,  filed  in  the  Superior  Court  a 
motion  to  quash  the  venditioni  exponas,  and  the  motion  was 
continued  until  the  next  September  term,  at  which  time  it 
was  heard  and  denied.  An  appeal  was  taken  to  the  Appel- 
late Court  for  the  First  District,  where  the  judgment  of  the 
Superior  Court  was  affirmed,  and  the  record  is  brought  to 
this  court,  and  a  reversal  is  urged. 

The  first  question  presented,  and  the  only  one  we  deem 
necessary  to  consider,  is,  whether  after  a  sale  under  exe- 
cution, and  the  time  for  redemption  has  expired,  and  the 
sheriff  has  made  a  deed  to  the  purchaser,  the  execution,  levy, 
sale  and  deed  can  be  set  aside,  on  motion, — or,  if  there  are 
grounds  for  setting  them  aside,  must  the  parties  in  such  case 
resort  to  a  bill  in  equity  for  relief.  Courts  of  record  exercise 
the  power  to  control  their  process  as  long  as  the  proceeding 
is  in  fieri.  This  was  the  common  law  practice,  which  has 
always  prevailed  in  the  courts  of  this  State.      Under  that 
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practice  the  court  may,  on  proper  grounds,  withdraw  and 
quash  executions  and  other  writs,  and  no  doubt  set  aside 
sales  of  real  estate  before  they  have  ripened  into  titles ;  but 
it  has  never  be^n  the  practice,  on  motion,  in  this  jurisdiction, 
to  set  aside  deeds  or  divest  title  when  the  sale  has  ripened 
into  a  deed  and  the  title  has  vested,  and  all  antecedent  writs 
and  process  have  performed  their  functions  and  have  become 
functus  officio.  After  a  deed  for  real  estate,  under  a  sale 
on  execution,  has  been  made,  it  must  be  impeached,  if  at 
all,  in  equity,  unless  there  was  no  judgment  or  execution,  or 
the  court  had  no  jurisdiction  to  render  the  judgment.  Such 
a  motion  as  this  is  not  provided  for  in  the  65th  section  of 
the  Practice  act.  That  refers  to  writs  of  execution,  replevin 
bonds,  and  the  like. 

In  the  case  of  Day  v.  Graham,  1  Gilm.  435,  it  was  said, 
after  reviewing  many  authorities  on  the  question  of  the 
practice  of  setting  aside  such  sales,  on  motion :  "We  are  of 
opinion  that  when  the  plaintiff  in  the  execution  is  the  pur- 
chaser, and  before  he  conveys  to  another,  the  court  would  set 
aside  the  sale,  on  motion;  but  after  he  conveys  to  a  third 
person,  and  when  a  third  person  becomes  a  purchaser,  the 
court  will  not  determine,  in  this  summary  way,  questions 
which  may  affect  the  rights  of  others  not  before  the  court, 
and  without  opportunity  of  explaining  away  the  circumstances 
which  might  destroy  his  title.  Although  the  purchaser  here 
was  the  attorney,  and  will  be  chargeable  with  notice  of  all 
irregularities,  if  any,  yet  he  is  a  third  person,  and  did  not 
purchase  as  an  attorney,  but  in  his  own  right."  That  case 
clearly  governs  this.  In  that  case  the  attorney  purchased, 
and  yet  the  court  held  that  his  purchase  could  not  be  set 
aside,  and  his  deed  from  the  sheriff  could  not  be  vacated,  on 
motion.  Here  an  assignee  of  the  judgment,  after  the  levy 
was  made,  was  the  purchaser,  and  not  only  so,  but  he  had 
sold  portions  of  the  property  to  other  persons  after  receiving 
his  deed  from  the  sheriff.     So  this  case  is  stronger  in  favor 
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of  the  decision  refusing  to  set  aside  this  sale,  than  was  that. 
This  disposes  of  the  case.     Under  more  recent  decisions  we 
should  not  incline  to  go  the  length,  even  between  the  parties 
to  the  suit,  of  setting  aside  a  sheriff's  deed,  on  motion. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Elizabeth  Bute 

v. 

William  Kneale  et  al. 

Filed  at  Springfield  March  26,  1884. 

1.  Dower — as  to  the  release  thereof — of  the  mode — prior  to  the  act  of 
1869.  Before  the  passage  of  the  act  of  1869,  a  married  woman  could  not  dis- 
pose of  or  bar  her  right  to  any  interest  she  might  have  in  land,  including  the 
right  of  dower,  whether  inchoate  or  otherwise,  by  merely  joining  with  her 
husband  in  a  deed,  unless  the  deed  was  duly  acknowledged  by  her  before  a 
proper  officer,  as  shown  by  the  officer's  certificate,  in  the  form  prescribed  by 
the  statute. 

2.  Same — since  the  act  of  1869.  Under  the  act  of  1869  relating  to  con- 
veyances by  married  women,  a  married  woman  above  the  age  of  eighteen 
years,  by  joining  in  a  deed  with  her  husband,  would  be  concluded  as  to  any 
interest  she  might  have  in  the  land  conveyed,  including  that  of  dower,  with- 
out any  acknowledgment  of  the  deed  on  her  part. 

3.  Same — section  17  of  the  Conveyance  act  construed.  Section  17  of  the 
act  of  1874,  relating  to  conveyances,  provides  two  distinct  modes  by  which 
the  right  of  dower  may  be  relinquished  or  barred.  By  the  first  division  or 
clause  thereof  a  married  woman  is  enabled  to  relinquish  her  dower  in  any 
case,  whether  the  fee  is  in  the  husband  or  a  third  party,  by  the  husband  join- 
ing with  her  in  the  deed;  by  the  second  clause  she  is  empowered,  in  all  cases 
where  she  has  dower  or  other  interest  in  land  in  which  the  husband  has  no 
interest,  by  reason  of  the  same  having  been  divested,  by  legal  process  or 
otherwise,  to  release  or  convey  such  dower  or  other  interest  as  though  she 
were  sole  and  unmarried,  without  her  husband  joining  in  the  deed. 

4.  In  a  case  falling  within  the  first  clause,  by  joining  with  her  husband  in 
a  deed,  conveyance,  etc.,  the  wife  may  relinquish  her  dower  in  the  real  estate 
of  the  husband,  or  in  any  real  estate,  whether  the  deed,  conveyance,  etc.,  is 
acknowledged  or  not;  but  in  cases  under  the  latter  clause,  her  deed  must  be 


1884.]  Bute  v.  Kneale  et  al.  653 

Statement  of  the  case. 

duly  acknowledged  and  properly  certified,  as  required  by  the  statute,  other- 
wise it  will  be  inoperative. 

5.  Same — as  to  effect  of  sections  18  and  19  of  the  Conveyance  act.  While 
the  language  of  section  18  of  the  Conveyance  act  of  1874  is  broad  enough  to 
include  the  right  of  dower,  whether  inchoate  or  otherwise,  it  is  thought  it  was 
intended  to  apply  specially  to  lands  or  tenements  belonging  to  the  wife. 
Whether  in  such  cases  it  is  indispensable  that  the  wife's  deed  should  be  ack- 
nowledged before  some  officer,  where  the  husband  does  not  join  in  the  deed, 
may  be  regarded  as  doubtful,  but  no  decided  opinion  is  given  on  the  question. 

6.  Section  19  is  in  the  nature  of  a  supplement  to  the  two  preceding 
sections,  by  which  the  acknowledgment  or  proof  of  the  deed  of  a  married 
woman  relating  to  her  dower  or  other  interest  in  land,  is  put  upon  the  same 
footing  with  deeds  made  by  a  feme  sole. 

7.  Same — section  17  construed,  with  reference  to  section  16  of  the  Dower 
act.  The  object  of  the  legislature  in  adopting  section  16  of  the  Dower  act  of 
1874,  was  not  to  prescribe  the  mode  of  relinquishing  dower,  that  having  been 
fully  done  by  section  17  of  the  Conveyance  act,  which  was  adopted  for  that 
express  purpose.  Therefore,  if  there  is  any  apparent  conflict  in  the  two  sec- 
tions, the  latter  must  control. 

8.  The  object  of  section  16  of  the  Dower  act  is  simply  to  prevent  either 
the  husband  or  wife  from  making  any  conveyance,  or  doing  any  act  whatever, 
whereby  the  dower  interest  of  the  other  might  be  prejudiced  or  defeated, 
without  the  sanction  or  assent  of  the  one  whose  interest  is  to  be  affected, 
which  is  manifested  by  one  joining  in  a  conveyance  with  the  other.  In  such 
case  the  joinder  in  the  deed  is  all  the  acknowledgment  the  law  requires  to 
"evince"  such  assent. 

9.  Same — under  the  revision  of  1874.  Under  the  Eevised  Statutes  of 
1874,  a  married  woman  above  the  age  of  eighteen  years,  having  an  inchoate 
right  of  dower  in  land  belonging  to  her  husband,  may  bar  or  extinguish  such 
right  by  voluntarily  joining  him  in  a  mortgage,  or  other  conveyance  of  the 
same,  sufficiently  formal  to  pass  his  interest,  even  though  there  be  no  certifi- 
cate of  acknowledgment  on  her  part  attached  thereto. 

Writ  of  Error  to  the  Circuit  Court  of  Ford  county;  the 
Hon.  Owen  T.  Beeves,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Elizabeth  Bute, 
the  plaintiff  in  error,  to  the  December  term,  1883,  of  the 
Ford  county  circuit  court,  against  William  Kneale  and  others, 
the  defendants  in  error,  for  the  assignment  of  dower  in  cer- 
tain lands  particularly  described  in  the  bill.  Upon  the  hear- 
ing, the  court  found  the  equities  with  the  defendants,  and 
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entered  a  decree  dismissing  the  bill,   to  reverse  which  the 
complainant  brings  this  writ  of  error. 

The  facts,  so  far  as  material  to  a  decision  of  the  case,  as 
appears  from  a  stipulation  in  the  record,  are :  That  Eliza- 
beth Bute,  the  complainant,  intermarried  with  Monroe  Bute, 
on  the  10th  of  May,  1850,  and  lived  with  him  until  the  time 
of  his  death, — December  20,  1S82  ;  that  during  the  marriage 
he  was  seized  in  fee  of  the  land  in  which  dower  is  sought  to 
be  assigned;  that  on  the  19th  of  June,  1878,  Bute  and  bis 
wife  executed  a  mortgage  on  the  premises,  to  secure  an  in- 
debtedness of  the  former,  to  Keuben  Frame,  of  $2500,  which 
was  duly  recorded  August  20,  1878;  that  the  certificate  of 
acknowledgment  of  the  mortgage  was  formal  in  every  respect, 
except  that  as  to  the  wife  it  did  not  state  she  was  personally 
known  to  the  officer  who  took  the  acknowledgment ;  that  at 
the  time  of  the  execution  of  the  mortgage  complainant  was 
over  eighteen  years  of  age;  that  on  the  11th  of  February, 
1879,  the  mortgaged  premises  were  sold  and  conveyed,  under 
a  power  of  sale  contained  in  the  mortgage,  to  William  Gil- 
more,  from  whom  Kneale,  defendant  in  error,  by  mesne  con- 
veyances, shows  a  regular  chain  of  title  of  record  to  the 
premises,  his  co-defendant  being  a  mere  tenant  of  his. 

Mr.  A.  Sample,  for  the  plaintiff  in  error. 

Messrs.  Tipton  &  Moffett,  for  the  defendant  in  error 
Kneale. 

Messrs.  C.  H.  &  C.  B.  Wood,  also,  for  the  defendants  in 
error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  necessary  for  a 
determination  of  the  case,  is,  whether  a  married  woman,  un- 
der the  Kevised  Statutes  of  1874,  having  an  inchoate  right  of 
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dower  in  a  piece  of  land  belonging  to  her  husband,  can  bar 
or  extinguish  such  right  by  voluntarily  joining  him  in  a  mort- 
gage, or  other  conveyance  of  the  land,  sufficiently  formal  to 
pass  his  interest,  where  the  instrument  contains  no  certifi- 
cate of  acknowledgment  on  her  part,  or  where  the  certificate 
is  manifestly  defective,  as  is  the  case  here. 

Notwithstanding  the  able  and  exhaustive  argument  of  the 
plaintiff's  counsel  in  support  of  the  opposite  view,  we  feel 
constrained  to  answer  this  question  in  the  affirmative.  While 
this  question,  in  the  precise  form  now  presented,  has  not,  so 
far  as  we  are  advised,  been  heretofore  decided  by  this  court, 
yet  there  are  several  cases  that  bear  upon  it  with  more  or 
less  directness,  pointing  to  the  conclusion  reached.  Terry  v. 
Trustees,  70  111.  236;  Hogan  v.  Hogan,  89  id.  427;  Hamilton 
v.  Hamilton,  id.  349;  Wormley  v.  Wormley,  9S  id.  544;  Ed- 
ivards  v.  Schoeneman,  104  id.  278. 

It  is  clear  that  until  1869  a  married  woman  could  not  dis- 
pose of  or  bar  her  right  to  any  interest  she  might  have  in 
land,  including  the  right  of  dower,  whether  inchoate  or  other- 
wise, by  merely  joining  with  her  husband  in  a  deed,  unless 
the  deed  was  duly  acknowledged  by  her  before  a  proper 
officer,  as  shown  by  the  officer's  certificate  in  the  form  re- 
quired by  the  statute.  (Ayres  v.  McConnel,  2  Scam.  307 ; 
Murphy  v.  Williamson,  85  111.  152  ;  Helnrich  et  al.  v.  Simpson, 
66  id.  58.)  The  act  of  1869  made  a  radical  change  in  the 
Conveyance  law  in  this  respect.  It  consists  of  but  one  sec- 
tion, and  is  as  follows : 

"Sec.  1.  That  any  feme  covert,  being  above  the  age  of 
eighteen  years,  joining  with  her  husband  in  the  execution  of 
any  deed,  mortgage,  conveyance,  power  of  attorney,  or  other 
writing  of  or  relating  to  the  sale,  conveyance  or  other  dis- 
position of  lands  or  real  estate,  as  aforesaid,  shall  be  bound 
and  concluded  by  the  same  in  respect  to  her  right,  title, 
claim,  interest  or  dower  in  such  estate,  as  if  she  were  sole 
and  of  full  age,  as  aforesaid;  and  the  acknowledgment  or 
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proof  of  such  deed,  mortgage,  conveyance,  power  of  attorney 
or  other  writing  may  be  the  same  as  if  she  were  sole." 

Under  the  provisions  of  this  act  it  is  clear  that  a  married 
woman  above  the  age  of  eighteen  years  would,  by  joining  in 
a  deed  with  her  husband,  be  concluded  as  to  any  interest  she 
might  have  in  the  land  conveyed,  including  that  of  dower, 
without  any  acknowledgment  of  the  deed  on  her  part ;  and 
the  question  is,  whether  the  law  in  this  respect  is  changed 
by  the  amended  Conveyance  act  of  1872,  which  is  embodied 
in  the  revision  of  1874.  Sections  17/18  and  19  of  that  act, 
as  found  in  the  revision  of  1874,  (pages  275,  276,)  are  the 
only  ones  that  have  any  material  bearing  on  this  question, 
and  are  as  follows : 

"Sec.  17.  A  married  woman  may  relinquish  her  right  of 
dower  in  the  real  estate  of  her  husband,  or  in  any  real  estate, 
by  joining  with  her  husband  in  a  deed,  mortgage,  conveyance, 
or  power  of  attorney,  release,  or  other  writing  of  or  relating 
to  the  sale,  conveyance  or  other  disposition  thereof.  In  all 
cases  where  the  interest  of  the  husband  in  any  tract  or  parcel 
of  land  has  been  divested,  by  process  of  law  or  otherwise,  the 
wife  may,  by  deed  duly  executed  and  acknowledged,  release 
and  convey  to  the  purchaser  or  purchasers,  his  or  their  grantee 
or  grantees,  all  her  interest  in  such  tract  or  parcel  of  land, 
whether  in  possession  or  expectancy,  in  the  same  manner  and 
with  the  like  effect  as  though  she  were  sole  and  unmarried; 
and  any  deed  by  her  so  executed  and  acknowledged  shall  be 
a  valid  and  sufficient  bar,  in  law  and  equity,  to  any  right  or 
choice  of  dower  or  other  interest  which  she  may  thereafter 
assert  in  such  premises. 

"Sec.  18.  Any  married  woman,  being  above  the  age  of 
eighteen  years,  joining  with  her  husband  in  the  execution  of 
any  deed,  mortgage,  conveyance,  power  of  attorney,  or  other 
writing  of  or  relating  to  the  sale,  conveyance  or  other  disposi- 
tion of  her  lands  or  real  estate,  or  any  interest  therein,  shall 
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be  bound  and  concluded  by  the  same  in  respect  to  her  right, 
title,  claim  or  interest  in  such  estate,  as  if  she  were  sole. 

"Sec.  19.  The  acknowledgment  or  proof  of  any  deed, 
mortgage,  conveyance,  release  of  dower,  power  of  attorney,  or 
other  writing  of  or  relating  to  the  sale,  conveyance  or  other 
disposition  of  land  or  real  estate,  or  any  interest  therein,  by 
a  married  woman,  may  be  made  and  certified  the  same  as  if 
she  were  a,  feme  sole,  and  shall  have  the  same  effect." 

The  17th  section,  as  punctuated,  consists  of  two  sentences, 
the  first  ending  with  the  word  "thereof,"  in  the  fifth  line,  and 
as  we  understand  it,  these  sentences  constitute  distinct,  in- 
dependent divisions  of  the  section,  as  much  so  as  if  in  sepa- 
rate sections,  and  respectively  provide  for  two  distinct  modes 
by  which  the  right  of  dower  may  be  relinquished  or  barred. 
By  the  first  division  or  clause  of  the  section  a  married  woman 
is  enabled  to  relinquish  her  dower  in  any  case,  whether  the 
fee  is  in  the  husband  or  a  third  party,  by  the  husband  join- 
ing with  her  in  the  deed.  By  the  second  division  or  clause 
of  the  section  she  is  empowered,  in  all  cases  where  she  has 
dower  or  other  interest  in  land  in  which  the  husband  has  no 
interest,  by  reason  of  the  same  having  been  divested,  by  legal 
process  or  otherwise,  to  release  or  convey  such  dower  or  other 
interest  as  though  she  were  sole  and  unmarried,  without  her 
husband  joining  in  the  deed ;  but  in  such  case  her  deed  must 
be  duly  acknowledged  and  properly  certified,  as  required  by 
the  statute,  otherwise  it  will  be  inoperative.  The  first  divi- 
sion of  this  section  relates  to  the  relinquishment  of  dower  by 
a  married  woman,  generally,  and  is  applicable  to  all  cases 
where  the  husband  joins  in  the  release  or  conveyance,  while 
the  second  division  is  limited  to  cases  where  the  husband  has 
ceased  to  have  any  interest  in  the  land  to  which  the  wife's 
dower  or  other  interest  attaches,  in  which  case,  by  a  prop- 
erly acknowledged  deed,  she  may  convey  or  relinquish  the 
same  without  her  husband  joining  in  the  conveyance. 

42—109  III. 
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While  the  language  of  the  18th  section  is  manifestly  broad 
enough  to  include  the  right  of  dower,  whether  inchoate  or 
otherwise,  yet  we  think  that  section  was  intended  to  apply 
specially  to  lands  or  tenements  belonging  to  the  wife,  as  the 
relinquishment  of  dower  was  fully  provided  for  in  the  pre- 
ceding section.  Whether  in  such  cases  it  is  indispensable  that 
the  wife's  deed  should  be  acknowledged  before  some  officer, 
where  the  husband  does  not  join  in  the  deed,  may  be  regarded 
as  doubtful,  (see  sec.  9,  chap.  68,  Eev.  Stat.,)  yet  we  decline 
to  express  any  decided  opinion  on  the  question. 

The  19th  section  is  in  the  nature  of  a  supplement  to  the 
other  two  sections,  by  which  the  acknowledgment  or  proof  of 
the  deed  of  a  married  woman,  relating  to  her  dower  or  other 
interest  in  land,  is  put  upon  the  same  footing  with  deeds 
made  by  a  feme  sole. 

It  is  earnestly  insisted,  however,  that  this  view  of  the  mat- 
ter is  inconsistent  with  the  16th  section  of  the  Dower  act,  viz  : 

"Sec.  16.  No  judgment  or  decree  confessed  or  recovered 
against  a  husband  or  wife,  and  no  laches,  default,  coven,  for- 
feiture or  crime  of  either,  no  deed  or  conveyance  of  either, 
without  the  assent  of  the  other,  evinced  by  the  acknowledg- 
ment thereof,  as  required  by  law,  shall  prejudice  the  right  of 
the  other  to  dower  or  jointure,  or  preclude  the  other  from  the 
recovery  thereof,  if  otherwise  entitled  thereto." 

It  is  to  be  observed,  in  the  first  place,  the  object  of  the 
legislature  in  adopting  this  section  of  the  Dower  act  was 
manifestly  not  to  prescribe  the  mode  of  relinquishing  dower, 
that  having  been  fully  accomplished  by  the  17th  section  of 
the  Conveyance  act,  which  was  adopted  for  that  express  pur- 
pose. This  being  the  case,  it  is  clear,  even  conceding  there 
is  some  apparent  conflict  in  this  respect  between  the  two 
sections,  the  latter  section  should  control.  But  we  see  no 
necessary  conflict  in  the  two  sections,  and  even  the  apparent 
repugnancy  vanishes  when  we  consider  the  object  of  the  sec- 
tion in  the  Dower  act,  which  was  simply  to  prevent  either 
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the  husband  or  wife  from  making  any* conveyance,  or  doing 
any  act  whatever,  whereby  the  dower  interest  of  the  other 
might  be  prejudiced  or  defeated  without  the  latter's  sanc- 
tion,— or,  in  other  words,  it  is  a  legislative  declaration  that 
neither  party's  right  in  this  respect  shall  be  prejudiced  or 
defeated  without  his  or  her  assent ;  and  it  will  certainly  be 
doing  no  violence  to  the  language  of  this  section  to  hold,  as 
we  do,  that  when  either  party  having  a  dower  interest  in 
land  joins  the  other  in  a  conveyance  or  release  thereof,  such 
joinder  in  the  conveyance  will  be,  within  the  meaning  of  the 
section,  an  "assent  evinced  by  the  acknowledgment"  of  such 
party,  "as  required  bylaw,"  for  the  joinder  in  the  deed  is  all 
the  acknowledgment  the  law  requires  to  "evince"  such  assent. 

The  view  we  have  taken  of  this  branch  of  the  case  of 
course  renders  it  unnecessary  to  notice  the  other  questions 
discussed  in  the  briefs. 

The  decree  of  the  court  below  being  in  accord  with  what  is 
here  said,  it  will  therefore  be  affirmed. 

Decree  affirmed. 


Dbainage  Commissionebs 

v. 

John  Hudson  et  al. 

Filed  at  Springfield  March  26,  1884. 

1.  BiLli  OF  exceptions— when  necessary — presumption  in  favor  of  the 
judgment  below.  A  land  owner  appealed  from  an  assessment  of  benefits 
against  his  land  to  three  supervisors,  who  reduced  the  same,  and  the  com- 
missioners appealed  from  this  order  to  the  county  court,  where  they  entered 
a  motion  to  dismiss  the  appeal  to  the  supervisors  and  all  proceedings  had  on 
such  appeal,  for  the  reason  that  the  land  owner  did  not  appear  before  the 
commissioners  and  object  to  the  confirmation  of  the  assessment,  which  mo- 
tion was  overruled.  The  bill  of  exceptions  contained  no  part  of  the  evidence 
heard  on  the  motion:  Held,  that  in  the  absence  of  such  evidence  in  the 
record,  it  would  be  presumed  it  authorized  the  judgment  of  the  county  court 
overruling  the  motion. 
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2.  Practice — time  to  object  that  there  is  no  right  of  appeal — in  case 
of  special  assessment.  Where  it  is  sought  to  question  the  right  of  a  land 
owner  to  take  an  appeal  from  an  assessment  of  benefits  to  his  land  by  the 
drainage  commissioners,  by  reason  of  his  failure  to  appear  before  the  com- 
missioners and  object  to  their  confirming  the  assessment,  the  commissioners 
must  take  the  objection  by  motion  before  the  supervisors  to  whom  the  appeal 
is  taken,  and  failing  to  do  so  will  be  a  waiver  of  the  right. 

3.  Practice  in  the  Supreme  Court — cross-errors  must  be  assigned 
on  the  record.  Cross-errors  argued  in  the  briefs  of  counsel  for  the  defend- 
ants in  error,  but  not  assigned  upon  the  record,  will  not  be  considered  by 
this  court. 

4.  Evidence — special  assessments  under  Drainage  law — evidence  on 
appeal.  On  the  trial  of  an  appeal  from  a  special  assessment  by  commission- 
ers under  the  Drainage  law,  to  three  supervisors,  the  commissioners  have  the 
right  to  introduce  evidence  tending  to  prove  that  the  assessments  do  not 
exceed  the  benefits,  and  are  no  greater  than  the  land's  just  proportion  of  the 
cost  of  the  work,  and  the  land  owner  will  have  the  right  to  introduce  any 
competent  evidence  tending  to  prove  the  reverse;  and  on  appeal  by  the  com- 
missioners from  the  order  of  the  supervisors,  to  the  county  court,  each  party 
will  have  the  same  rights  as  before  the  supervisors. 

5.  Costs — in  proceedings  under  Drainage  law.  Under  the  last  part  of 
section  21  of  the  Drainage  act,  costs  improperly  made  in  the  County  court 
on  an  appeal  from  an  order  of  the  supervisors  reducing  the  amount  of  special 
assessments  of  benefits  against  lands,  may  be  ordered  by  the  court  to  be  paid 
by  the  party  making  the  same. 

Writ  of  Error  to  the  County  Court  of  Champaign  county ; 
the  Hon.  J.  W.  Langley,  Judge,  presiding. 

Mr.  Wm.  B.  Webber,  and  Mr.  C.  II.  Kienzle,  for  the 
plaintiffs  in  error. 

Mr.  Francis  M.  Wright,  for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  under  an  act  to  provide  for  the 
organization  of  drainage  districts,  and  to  provide  for  the 
construction,  maintenance  and  repair  of  drains  and  ditches, 
by  special  assessments  on  the  property  benefited  thereby. 
Laws  of  1879,  page  142. 
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It  appears  from  the  record,  that  an  assessment  was  made 
upon  all  lands  benefited  within  the  district  on  the  18th  day  of 
June,  1881.  The  assessment  thus  made  proved  inadequate 
to  complete  the  proposed  work,  and  the  commissioners,  on 
the  18th  day  of  December,  1882,  made  an  additional  assess- 
ment on  the  same  lands,  under  section  32  of  the  act,  which 
authorizes  an  additional  assessment  when  the  first-  assess- 
ment shall  be  inadequate  to  complete  the  work  proposed,  or 
when  assessments  shall  be  necessary  for  maintenance  and 
repair.  The  three  defendants  in  error,  John  and  John  H. 
Hudson,  and  Frank  M.  Koch,  appealed  from  the  decision  of 
the  commissioners  to  three  supervisors,  as  they  had  the  right 
to  do  under  section  18  of  the  act.  The  three  supervisors, 
on  the  hearing,  held  that  the  second  assessment  as  to  the 
lands  of  John  and  John  H.  Hudson,  two  defendants,  was 
unjust,  and  set  it  aside.  As  to  defendant  Koch  the  amount 
was  reduced  from  $144  to  $72.  From  this  decision  the  com- 
missioners appealed  to  the  county  court,  as  they  were  author- 
ized to  do  under  section  20  of  the  act.  In  the  county  court 
the  matters  in  dispute  were  tried  before  a  jury,  and  by  the 
verdict  the  amount  of  the  assessment  as  fixed  by  the  com- 
missioners was  reduced  about  one-half  as  to  the  lands  of  the 
defendants  John  and  John  H.  Hudson,  and  as  to  the  lands 
of  Koch  the  amount  fixed  by  the  supervisors  was  reduced 
from  $72  to  $50.  The  county  court  overruled  a  motion  made 
by  the  commissioners  for  a  new  trial,  and  entered  judgment 
on  the  verdict,  and  they  appealed  to  this  court. 

In  the  county  court  the  commissioners  entered  a  motion 
to  dismiss  the  appeal  of  defendant  Koch  to  the  supervisors, 
and  all  the  proceedings  by  them  had  upon  the  supposed  ap- 
peal concerning  the  second  assessment,  for  the  alleged  reason 
that  Koch  did  not  appear  before  the  commissioners  and  object 
to  the  confirmation  of  the  assessment.  It  is  not  clear,  from 
what  appears  in  the  record,  whether  Koch  appeared  before 
the  commissioners  and  objected  to  the  confirmation  or  not, 
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and  for  this  reason,  if  for  no  other,  we  can  not  hold  that  the 
court  erred  in  overruling  the  motion.  The  bill  of  exceptions 
contains  no  part  of  the  evidence  heard  by  the  court  on  this 
motion,  and  in  the  absence  of  the  evidence  we  will  presume 
the  evidence  heard  by  the  court  was  sufficient  to  warrant  the 
order  of  the  court  overruling  the  motion. 

But  there  is  another  reason  fatal  to  the  position  of  appel- 
lants on  this  point.  If  they  desired  to  rely  upon  the  point, 
they  should  have  made  a  motion  before  the  supervisors  to 
dismiss  the  appeal.  This  they  failed  to  do,  but  submitted 
to  a  trial  on  the  merits.  We  regard  this  as  a  waiver  of  the 
right,  if  a  right  it  was,  to  rely  upon  the  motion. 

On  the  trial  before  the  jury  the  commissioners  introduced 
in  evidence  the  original  assessment  roll  and  its  confirmation, 
and  also  the  additional  assessment  roll  and  its  confirmation, 
and  offered  to  prove,  by  one  Coon,  that  the  assessments 
against  defendants'  land  did  not  exceed  the  benefits,  and 
were  not  more  than  the  land's  just  proportion  of  the  costs  of 
the  work.  This  evidence  the  court  excluded,  and  the  pro- 
priety of  this  ruling  is  called  in  question  by  this  appeal.  It 
is  true  that  the  jury  went  upon  and  viewed  the  lands,  but 
still  we  are  of  opinion  that  the  commissioners  had  the  right 
to  resort  to  other  evidence  to  sustain  the  assessment.  Sec- 
tion 20  of  the  act  provides  that  the  supervisors  summoned 
to  hear  appeals  shall  examine  the  assessment  roll,  and  may 
hear  testimony  in  support  of  such  assessment  appealed  from, 
and  in  opposition  to  the  same,  and  may,  if  they  deem  it 
necessary,  visit  the  lands  upon  which  the  assessments  have 
been  made.  Under  this  section,  on  a  trial  before  the  super- 
visors there  can  be  no  doubt  in  regard  to  the  right  of  the 
commissioners  to  introduce  evidence  tending  to  prove  that 
the  assessments  did  not  exceed  the  benefits,  and  were  not 
greater  than  the  land's  just  proportion  of  the  cost  of  the 
work,  and  that  the  land  owner  would  have  the  right  to  intro- 
duce evidence  tending  to  prove  the  opposite, — in  other  words, 
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the  merits  of  the  assessment  were  open  for  investigation,  and 
either  party  had  the  right  to  introduce  evidence  to  sustain  or 
defeat  it.  Section  14  empowered  the  commissioners  to  assess 
to  each  tract  of  land  its  proportionate  share  of  the  entire 
cost  of  the  work.  The  section  then  declares :  "In  no  event 
shall  any  tract  of  land  be  assessed  for  benefits  in  a  greater 
amount  than  its  proportionate  share  of  the  estimated  cost  of 
the  work  and  all  expenses  of  proceedings,  nor  in  a  greater 
amount  than  it  will  be  benefited  by  the  proposed  work." 
When  the  action  of  the  commissioners  is  challenged,  on  ap- 
peal before  supervisors,  it  is  apparent  that  they  have  the 
right  to  call  witnesses  who  are  familiar  with  the  land,  the 
improvement,  and  its  benefits,  and  establish  by  such  evidence 
that  they  have  made  the  assessment  in  the  manner  author- 
ized by  the  statute,  and  the  land  owner  will  have  the  right 
to  establish  the  opposite,  if  such  is  the  case,  and  it  can  be 
proven.  If  the  parties  have  the  right  to  resort  to  evidence 
before  the  supervisors,  have  they  not  the  same  right  in  the 
county  court?  Section  21  of  the  act  gives  an  affirmative 
answer  to  the  question.  It  declares  that  trials  shall  be  con- 
ducted as  in  other  cases  of  appeals.  We  think,  therefore, 
it  is  plain  that  the  court  erred  in  the  exclusion  of  the  evi- 
dence. 

The  court  ordered  plaintiffs  to  pay  all  costs  of  witnesses 
subpoenaed  to  attend  at  the  March  term,  1883,  of  the  court, 
and  one-half  of  all  the  other  costs.  This  is  relied  upon  as 
erroneous.  Section  21  of-  the  act  provides  that  if  the  deci- 
sion of  the  supervisors  be  affirmed,  or  wholly  reversed,  costs 
should  follow  the  judgment.  In  the  Hudson  case,  the  super- 
visors set  aside  the  entire  amount  assessed  by  the  commis- 
sioners, but  the  jury  disregarded  this,  and  fixed  the  amount 
at  about  one-half  the  sum  the  commissioners  had  originally 
assessed.  This  was  in  effect  a  reversal  of  the  judgment 
appealed  from,  and,  under  the  statute,  costs  should  have  fol- 
lowed the  judgment.     The  last  part  of  the  section,  however, 
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provides  that  where  costs  have  been  improperly  made,  such 
costs  may  be  adjudged  against  the  party  making  the  same. 
Under  this  provision  of  the  statute  the  order  of  the  court  as 
to  the  costs  of  the  March  term  was  properly  made. 

Cross-errors  have  been  argued  in  the  briefs  filed  on  behalf 
of  defendants  in  error,  but  no  cross-errors  have  been  assigned 
on  the  record,  and  we  must  decline  to  consider  them. 

For  the  error  indicated,  the  Judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Joseph  W.  Helmer 

v. 
Edward  H.  Castle. 

Filed  at  Ottawa  May  19,  1884. 

1.  Desckiption — bound aet — conveyance  of  land  bordering  on  a  high- 
icay  or  river — whether  the  grant  goes  to  the  center  or  only  to  the  margin  of 
the  highway  or  river.  The  canal  trustees  being  the  owners  of  the  east  half 
of  the  south-east  quarter  of  section  11,  etc.,  across  which  was  a  public  high- 
way, (afterward  a  street,)  running  in  an  easterly  and  westerly  direction,  had 
the  tract  divided  by  a  surveyor  into  two  separate  parcels,  one  lying  north  of 
and  extending  south  to  the  center  of  such  road,  containing  forty-one  acres, 
and  the  other  lying  south  of  and  extending  north  to  the  center  of  the  road, 
containing  thirty-nine  acres;  and  when  they  afterward  sold  the  south  thirty- 
nine  acres,  they  described  it  as  the  "east  half  of  the  south-east  quarter,  south 
of  road,  of  section  11,"  etc.,  "containing  thirty-nine  acres:"  Held,  that  the 
words  in  the  deed,  "south  of  the  road,"  meant  the  tract  on  the  south  side  of 
the  road  extending  north  to  the  center  line  of  the  road,  or  all  the  land  in  the 
east  half  of  such  quarter  lying  south  of  the  center  line  of  the  road. 

2.  So  where  the  owner  of  the  part  of  the  tract  lying  south  of  the  center 
line  of  the  road  conveyed  a  part  therein,  described  as  follows:  "Commenc- 
ing at  the  north-east  corner  of  that  part  of  section  11  *  *  *  south  of 
the  road  there  running,  thence  running  westerly  along  the  line  of  said  road 
141  6-10  feet;  thence  southerly  619  4-10  feet;  thence  easterly  139  9-10  feet 
to  the  east  line  of  said  section;  thence  northerly  along  said  line  616  1-10  feet 
to  the  place  of  beginning,  containing  two  acres,  more  or  less,"  it  was  held, 
that  the  words,  "south  of  the  road  there  running,"  referred  to  the  part  of 
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the  tract  and  not  to  the  location  of  the  corner,  and  that  it  was  intended  by 
the  words  used  to  mean  the  part  of  the  tract  on  the  south  side  of  the  road 
extending  north  to  the  center  line  of  the  road,  making  the  starting  point  fall 
on  the  center  line  of  the  road;  and  this  is  corroborated  by  the  succeeding 
words,  "thence  running  westerly  along  the  line  of  said  road,"  which  clearly 
means  the  center  line  of  the  road,  for  a  road  has  no  other  line. 

3.  A  grant  of  land  bordering  on  a  highway  or  river  carries  the  exclusive 
right  and  title  in  the  highway  or  river  to  the  center  thereof,  subject  to  the 
public  easement,  unless  the  terms  of  the  grant  clearly  indicate  an  intention 
on  the  part  of  the  grantor  to  confine  the  grantee  to  the  edge  or  margin.  In 
such  case  the  highway  or  river  is  regarded  as  the  boundary  or  monument, 
and  the  purchaser  takes  to  the  middle  of  the  monument  as  part  and  parcel  of 
the  grant. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  appellee,  against  ap- 
pellant, for  the  south  38  feet  of  the  north  45  feet  of  lots  41, 
42,  43,  and  the  east  15T^  feet  of  lot  44,  of  the  subdivision 
of  blocks  9,  10,  12,  13,  14,  and  parts  of  blocks  11,  15  and 
16,  in  Castle's  subdivision  of  the  east  fifteen  acres  of  the  east 
half  of  the  south-east  quarter  of  section  11,  township  39, 
range  13,  east  of  the  third  principal  meridian,  lying  south  of 
Lake  street,  in  the  city  of  Chicago.  The  cause  was  tried  by 
the  court,  without  the  intervention  of  a  jury,  and  judgment 
was  rendered  for  the  plaintiff  for  the  land  above  described. 

The  plaintiff,  upon  the  trial,  offered  in  evidence  two  stipu- 
lations, as  follows : 

"It  is  hereby  stipulated  that  defendant  took  possession  of 
the  premises  described  in  the  declaration,  during  the  year 
1882,  and  before  the  commencement  of  this  suit;  that  if  the 
north  boundary  line  of  the  premises  described  in  a  deed  dated 
January  24,  1860,  from  Philander  Hickox  and  wife  to  Martha 
J.  Park,  and  recorded  in  the  recorder's  office  of  Cook  county 
on  the  28th  day  of  January,  1860,  in  book  189  of  deeds,  page 
31,  is  the  center  line  of  Lake  street,  (Lake  street  being  the 
street  referred  to  in  said  description  as  a  road,)  then  the 
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premises  described  in  said  deed  do  not  include  the  premises 
described  in  the  declaration  in  this  case ;  but  if  the  south 
line  of  Lake  street  is  the  north  boundary  line  of  the  premises 
described  in  said  deed,  then  the  premises  described  in  the 
declaration  are  included  in  the  premises  described  in  and 
purported  to  be  conveyed  by  said  deed  to  Martha  J.  Park ; 
and  it  is  further  admitted  that  section  11,  town  39  north, 
range  13,  was  not  in  the  city  of  Chicago  in  the  year  1860, 
and  was  unsubdivided  at  that  date ;  and  it  is  further  stipu- 
lated that  the  above  entitled  cause  shall  be  tried  before  Judge 
Anthony,  without  a  jury,  upon  the  documentary  evidence  only, 
and  stipulations  signed  by  the  parties  or  their  attorneys. 
This  stipulation  relates  only  to  one  trial  of  the  cause,  and  not 
to  bind  the  parties  at  any  future  trial  in  the  Superior  Court. 

John  P.  Wilson,  Atty.for  Deft. 

James  Frake,  Atty.for  Plff." 

"It  is  hereby  admitted  by  and  between  the  parties,  that 
A.  F.  Bradley  will  testify  that  when  he  was  county  surveyor 
he  surveyed  and  laid  out  and  located  a  public  highway,  now 
known  as  Lake  street,  and  where  Lake  street  is  now  located, 
across  the  east  half  of  the  south-east  quarter  of  section  11, 
township  39  north,  range  13,  east  of  the  third  principal 
meridian,  prior  to  1843,  and  that  previous  to  the  sale  of  the 
east  half  of  the  south-east  quarter  by  the  trustees  of  the  Illi- 
nois and  Michigan  Canal,  he  surveyed  the  said  east  half  for 
the  said  trustees,  in  two  parcels, — one  parcel  lying  north  of 
and  extending  south  to  the  center  of  the  said  road,  and  con- 
sisted of  forty-one  acres,  and  the  other  parcel  lying  south  of 
and  extending  north  to  the  center  of  said  road,  and  consisted 

of  thirty-nine  acres. 

James  Frake,  Atty.  for  Plff. 

Joseph  E.  Barker,  Atty.for  Deft." 

Second — The  defendant  admitted  in  open  court  that  the 
trustees  of  the  Illinois  and  Michigan  Canal  had  title  to  the 
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whole  east  half  of  the  south-east  quarter  of  section  11,  town- 
ship 39  north,  range  13,  east  of  the  third  principal  meridian, 
and  that  the  said  trustees,  when  conveying  that  portion  of 
the  said  east  half  in  which  the  premises  in  question  are 
located,  used  this  language  in  describing  the  property  con- 
veyed :  "East  half  of  the  south-east  quarter,  south  of  road,  of 
section  number  11,  in  township  39  north,  range  13,  east  of  the 
third  principal  meridian,  containing  thirty-nine  acres, "  and 
that  all  subsequent  grantors  of  said  premises,  when  conveying 
same,  used  the  same  language,  clown  to  Philander  Hickox. 

Third — Affidavit  showing  common  source  of  title  from  Phil- 
ander Hickox. 

Fourth — A  deed  from  Philander  Hickox  and  wife  to  B.  W. 
Ellis,  dated  March  17,  1869,  conveying  all  of  the  east  twenty 
acres  of  that  part  of  the  south-east  quarter  of  section  11 
which  lies  south  of  the  road,  being  in  township  39  north,  of 
range  13,  east  of  the  third  principal  meridian,  in  the  county 
of  Cook,  and  State  of  Illinois,  excepting  two  acres  heretofore 
deeded  by  the  parties  of  the  first  part  to  Martha  J.  Park,  in 
the  north-east  corner  of  the  above  described  tract.  A  deed 
from  B.  W.  Ellis  and  wife  to  Charles  W.  Castle,  dated  June 
6,  1873,  conveying  the  east  fifteen  acres  of  the  east  twenty 
acres  of  the  south-east  quarter  of  section  11  which  lies  south 
of  the  road,  in  township  39  north,  range  13,  east  of  the  third 
principal  meridian,  being  in  the  city  of  Chicago,  county  of 
Cook,  and  State  of  Illinois.  Plat  of  Castle's  subdivision,  and 
plat  of  subdivision  of  blocks  in  Castle's  subdivision.  A  deed 
from  Charles  W.  Castle  and  wife  to  Edward  H.  Castle,  dated 
October  29,  1879,  conveying  lots  numbered  29,  30,  31,  32, 
33,  34,  35,  36,  37,  38,  39,  40,  41,  42,  43,  44  and  45,  in  the 
subdivision  of  blocks  9,  10,  12,  13,  14,  and  parts  of  blocks 
11,  15  and  16,  in  Castle's  subdivision  of  the  east  fifteen  acres 
of  the  east  half  of  the  south-east  quarter  of  section  11,  town- 
ship 39  north,  range  13,  east  of  the  third  principal  meridian, 
lying  south  of  Lake  street,  in  the  city  of  Chicago. 
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Whereupon  the  plaintiff  rested  his  case,  and  the  defendant, 
to  maintain  the  issues  upon  his  part,  offered  the  following 
evidence  :  A  deed  from  Philander  Hickox  and  wife  to  Martha 
J.  Park,  conveying  the  following  premises :  Commencing  at 
the  north-east  corner  of  that  part  of  section  11,  township  39 
north,  range  13,  east  of  the  third  principal  meridian,  south 
of  the  road  there  running ;  thence  running  westerly  along  the 
line  of  said  road  141T60-feet;  thence  southerly  619T40-feet; 
thence  easterly  139^  feet  to  the  east  line  of  said  section; 
thence  northerly  along  said  line  616  .L  feet  to  the  place  of 
beginning,  containing  two  acres,  more  or  less.  Articles  of 
agreement  between  Martha  J.  Park  and  Charles  D.  Helmer, 
to  which  agreement  plaintiff's  attorney  objected.  Objection 
overruled,  and  exceptions  by  plaintiff.  Said  agreement  con- 
veyed property  as  follows :  Two  acres  of  the  south-east 
quarter  of  section  11,  township  39,  range  13  east,  in  the  city 
of  Chicago,  bounded  as  follows :  Commencing  at  the  east 
line  of  said  section  11,  on  the  south  line  of  Lake  street; 
thence  running  west  141  ^  feet  on  said  street;  thence  south 
619T40  feet;  thence  east  139-^  feet  to  east  line  of  said  sec- 
tion; thence  north  616^  feet  to  beginning,  containing  two 
acres,  more  or  less.  A  deed  from  Martha  J.  Park  and  hus- 
band to  Charles  D.  Helmer,  conveying  property  as  follows : 
Commencing  at  the  north-east  corner  of  that  part  of  section 
11,  township  39,  range  13,  east  of  the  third  principal  me- 
ridian, south  of  the  road  there  running;  thence  running 
westerly  along  the  line  of  said  road  141^-  feet ;  thence  south- 
erly 619-^  feet ;  thence  easterly  139T9^  feet  to  the  east  line  of 
said  section;  thence  northerly  along  said  line  616yL-  feet  to 
the  place  of  beginning,  containing  two  acres,  more  or  less.  A 
deed  from  Charles  D.  Helmer  and  wife  to  J.  S.  Helmer,  dated 
June  25,  1878,  conveying  same  tract  of  land,  except  certain 
lots  not  now  in  question,  conveyed  to  Edward  H.  Castle,  by 
deed  dated  September  18. 
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The  errors  assigned  bring  in  review  the  rulings  of  the  court 
in  rendering  judgment  for  the  plaintiff. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellant : 
It  seems  evident  that  a  part  of  section  11  lies  north  of 
Lake  street,  and  a  part  lies  south  of  Lake  street,  and  a  third 
part  lies  in  Lake  street.  The  parcel  of  land  which  is  in- 
cluded within  the  limits  of  Lake  street  can  not  correctly  be 
said  to  lie  either  north  or  south  of  Lake  street.  In  the  case 
of  lots  upon  a  plat  not  acknowledged  in  accordance  with  the 
statute,  the  grantee  of  a  lot  takes  to  the  center  of  the  street, 
and  yet  the  conveyance  of  the  north  or  south  forty  feet  of 
such  a  lot  is  always  construed  as  conveying  forty  feet  of  the 
lot,  exclusive  of  the  street.  Pettibone  v.  Hamilton,  40  Wis. 
402;    Oxten  v.  Graves,  68  Maine,  371. 

It  is  entirely  competent  for  parties  to  bound  their  prem- 
ises upon  the  side  of  a  street,  if  the  description  is  an  apt  one 
for  that  purpose.  Rockwell  v.  Baldwin,  53  111.  19;  City  of 
Chicago  v.  Rumsey,  87  id.  348. 

Mr.  James  Frake,  for  the  appellee : 

We  maintain  that  there  can  be  no  doubt  that  Philander 
Hickox  owned  to  the  center  line  of  the  road  which  crossed  the 
said  east  half,  for  each  of  the  conveyances,  under  the  expres- 
sion, "south  of  the  road,"  conveyed  the  fee  to  the  center  line 
of  the  road.  Johnson  v.  Anderson,  14  Maine,  76;  Mott  et  al. 
v.  Mott  et  al.  68  N.  Y.  253:  Cox  v.  Friedley,  33  Pa.  124; 
Marrow  v.  Willard,  30  Yt.  118;  White  v.  Godfrey,  97  Mass. 
472 ;  Oxten  v.  Graves,  68  Maine,  371 ;  Salter  v.  Jonas  et  al. 
39  N.  J.  469  ;  Moody  v.  Palmer,  50  Cal.  31 ;  Cox  v.  L.,  N. 
A.  and  C.  R.  R.  Co.  48  Ind.  178  ;  Kimball  v.  City  of  Kenosha, 
4  Wis.  331 ;  City  of  Boston  v.  Richardson,  13  Allen,  146 ; 
3  Washburn  on  Eeal  Property,  page  420,  sec.  51 ;  Canal 
Trustees  v.  Havens  et  al.  11  111.  557. 
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This  case  is  to  be  decided  upon  law  applicable  in  convey- 
ances of  unsubdivided  lands,  which  the  land  was  at  the 
time  the  deed  to  Mrs.  Park  was  made.  The  fee  to  the  center 
of  all  roads  belonged  to  the  owners  of  the  abutting  lands, 
and  is  conveyed  by  the  deed  as  parcel  of  the  land,  and  not  as 
appurtenant.  Waugh  v.  Leech,  28  111.  488 ;  City  of  Chicago 
v.  Rumsey,  87  id.  351. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  sole  question  in  this  case,  as  stated  by  counsel  for  ap- 
pellant in  their  argument,  relates  to  the  location  of  the  north 
boundary  line  of  the  premises  conveyed  by  the  deed  from 
Hickox  to  Martha  J.  Park.  If  the  south  line  of  Lake  street 
is  the  north  line  of  the  premises  conveyed  by  the  deed  to 
Martha  J.  Park,  then  the  premises  in  controversy  are  owned 
by  the  grantee  of  Martha  J.  Park,  and  the  judgment  should 
be  reversed.  If  the  center  line  of  Lake  street  is  the  north 
boundary  line  of  the  premises  conveyed  by  the  deed  to  Martha 
J.  Park,  then  appellee  is  the  owner  of  the  premises  in  con- 
troversy, and  the  judgment  below  should  be  affirmed.  The 
description  in  the  deed  of  Hickox  to  Martha  J.  Park  is  as 
follows  :  "Commencing  at  the  north-east  corner  of  that  part 
of  section  11,  township  39  north,  range  13,  east  of  the  third 
principal  meridian,  south  of  the  road  there  running ;  thence 
running  westerly  along  the  line  of  said  road  141  T6^  feet  ; 
thence  southerly  619  ^  feet;  thence  easterly  139  T90  feet  to 
the  east  line  of  said  section ;  thence  northerly  along  said  line 
616  y1^  feet  to  the  place  of  beginning,  containing  two  acres, 
more  or  less."  The  only  difficulty  is,  of  course,  in  locating 
the  starting  point. 

At  the  time  this  deed  was  executed,  the  land  it  conveyed 
was  not  within  the  limits  of  the  city,  and  what  is  now  Lake 
street,  was  then,  at  this  point,  only  a  common  highway. 
Moreover,  the  title  to  the  whole  of  the  east  half  of  the  south- 
east quarter  of  section  11,  township  39  north,  range  13,  east 
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of  the  third  principal  meridian,  was  originally  in  the  trustees 
of  the  Illinois  and  Michigan  Canal,  and  before  they  conveyed 
the  same  they  had  the  tract  divided  by  a  surveyor  into  two 
separate  parcels,  one  lying  north  of  and  extending  south  to 
the  center  of  said  road,  containing  forty-one  acres,  and  the 
other  lying  south  of  and  extending  north  to  the  center  of 
said  road,  containing  thirty-nine  acres ;  and  when  they  sub- 
sequently conveyed  the  parcel  in  which  the  premises  now  in 
controversy  lie,  they  described  it  thus :  "East  half  of  the 
south-east  quarter,  south  of  road,  of  section  11,  in  township 
39  north,  range  13,  east  of  the  third  principal  meridian,  con- 
taining thirty-nine  acres."  All  subsequent  grantors  of  said 
premises,  down  to  Philander  Hickox,  when  conveying  the 
parcel,  used  the  same  language.  We  think  it  reasonably 
certain,  the  tract  being  divided  into  two  parts  only,  one  north 
and  the  other  south  of  the  road,  and  each  extending  to  the 
center  line  of  the  road,  that  the  words,  here,  "south  of  the 
road,"  mean  the  tract  on  the  south  side  of  the  road  extend- 
ing north  to  the  center  line  of  the  road.  The  identity  is  exact 
in  quantity, — thirty-nine  acres, — and  on  a  question  of  this 
kind  that  must  have  an  important  bearing. 

Assuming  it,  then,  to  be  sufficiently  established  that  Phil- 
ander Hickox  took  the  part  on  the  south  side  of  the  road 
extending  north  to  the  center  line  of  the  road,  what  is  there 
here,  in  proof,  showing  that  he  designed  to  reserve  to  himself 
the  ownership  of  the  fee  in  the  south  half  of  the  road?  We 
are  unable  to  discover  a  particle  of  proof  of  such  intention. 
It  is  not  shown  that  he  retained  the  ownership  in  any  adja- 
cent soil  to  which  this  would  be  of  value  if  attached,  or  to 
the  use  of  which  it  could  be  made  beneficial  on  ceasing  to 
be  used  for  a  highway.  It  is  obvious,  on  account  of  its  pe- 
culiar shape  and  small  size,  that  it  could  be  of  no  practical 
value  by  itself ;  and  there  is  nothing  in  the  language  of  the 
deed  necessarily  repugnant  to  the  idea  that  the  intention 
was  to  convey  to  the  center  line  of  the  road.     The  words, 
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"south  of  the  road  there  running,"  refer  to  the  part  of  the 
tract,  and  not  to  the  location  of  the  corner.  And  when  it 
is  borne  in  mind  that  the  tract  had  been  divided  into  two 
parts, — one  north  and  the  other  south  of  the  center  of  the 
road, — and  that  the  south  part  had  for  a  series  of  years  been 
so  conveyed,  it  is  most  reasonable  to  suppose  it  was  intended 
by  these  words  to  mean  the  part  of  the  tract  on  the  south 
side  of  the  road  extending  north  to  the  center  line  of  the  road. 
Then  the  north-east  corner,  the  starting  point,  must  fall  on  the 
center  line  of  the  road.  This  is  strongly  corroborated,  also, 
by  the  succeeding  phraseology  in  the  description,  "thence  run- 
ning westerly  along  the  line  of  said  road,"  etc.,  which  would 
seem  to  clearly  mean  center  line  of  the  road,  for  there  is  no 
other  line  of 'the  road.  The  sides  of  the  road  are  quite  differ- 
ent, and  if  the  south  side  of  the  road  had  been  intended,  it  is 
fair  to  presume  the  language  would  have  been  to  that  effect. 

In  Canal  Trustees  v.  Havens,  11  111.  557,  this  court  declared 
the  law  applicable  to  such  cases  thus :  "By  the  common 
law,  a  grant  of  land  bordering  on  a  highway  or  river  carried 
the  exclusive  right  and  title  in  the  highway  or  river  to  the 
center  thereof,  subject  to  the  right  of  passage  in  the  public, 
unless  the  terms  of  the  grant  clearly  indicate  an  intention  on 
the  part  of  the  grantor  to  confine  the  grantee  to  the  edge  or 
margin.  In  such  case  the  highway  or  river  is  regarded  as 
the  boundary  or  monument,  and  the  purchaser  takes  to  the 
middle  of  the  monument  as  part  and  parcel  of  the  grant." 
This  has  been  approved  and  followed  in  Gebhardt  v.  Reeves, 
75  111.  307,  Rockwell  v.  Baldwin  et  al.  53  id.  19,  Chicago  v. 
Rumsey,  87  id.  351,  and  Piper  v.  Connelly  et  al.  108  id.  6±6. 

This  presumption  not  being  overcome  by  anything  in  the 
evidence  here,  it  must  prevail.  We  must  hold  the  intent 
was  to  make  the  center,  and  not  the  south  side  of  the  road, 
the  north  boundary  of  the  lot  conveyed  by  Hickox  to  Park, 
and  so  holding,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Washburn  &  Moen  Manufacturing  Company 

v. 
The  Chicago  Galvanized  Wire  Fence  Company.* 


Mr.  Justice  Dickey,  dissenting: 

The  Washburn  &  Moen  Manufacturing  Company  granted 
a  license  to  the  Chicago  Galvanized  Wire  Fence  Company, 
dated  January  25,  1881,  to  manufacture  1200  tons,  annually, 
of  barbed  fence  wire  of  a  specified  kind,  under  certain  letters 
patent.  The  licensee  agreed  to  pay  three-fourths  of  one  cent 
for  each  pound  of  barbed  fence  wire  which  it  should  make 
and  sell,  and  to  furnish  monthly  reports  of  the  quantity  made 
and  sold,  the  payments  to  be  due  on  the  tenth  day  of  "each 
calendar  month  for  the  wire  sold  during  the  preceding  calen- 
dar month.  The  licensor  agreed  that  in  case  it  should  there- 
after license  any  other  party  to  manufacture  and  sell  barbed 
fence  wire  at  a  less  sum  per  pound  than  three-fourths  of  a 
cent,  then  and  thereafter  the  royalty  to  be  paid  by  the  Chi- 
cago Galvanized  Wire  Fence  Company,  under  the  license, 
should  be  the  same  as  such  reduced  royalty.  On  the  26th 
day  of  July,  1SS1,  the  Washburn  &  Moen  Manufacturing 
Company  granted  a  license  to  Jacob  Haish  to  make  and  sell 
not  more  than  10,000  tons,  annually,  of  barbed  fence  wire  of 
a  particular  kind.  This  license  contained  precisely  the  same 
provisions  as  that  issued  to  the  Chicago  Galvanized  Wire 
Fence  Company,  except  as  to  the  style  of  wire  and  amount 
of  tonnage,  and  fixed  the  royalty  at  three-fourths  of  one  cent 
per  pound.  The  main  controversy  is  one  of  fact.  It  is  con- 
tended by  the  appellee  that  the  license  to  Haish  does  not 
express  the  real  contract,  and  that  he  was  allowed  to  make 
and  sell  barbed  fence  wire  for  less  than  three-fourths  of  one 
cent  per  pound,  and  that  the  appellee  is  entitled  to  a  reduc- 

*  The  principal  opinion  in  this  case  will  be  found  in  this  volume,  ante,  p.  71. 
43—109  III. 
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tion  in  royalty  so  as  to  correspond  with  that  exacted  from 
Haish.  The  appellant  insists  that  the  true  agreement  with 
Haish  as  to  royalty  is  shown  by  the  license,  and  that  there 
was  no  reduction  of  the  rate. 

The  license  by  the  Washburn  &  Moen  Manufacturing  Com- 
pany to  Jacob  Haish  does  not  show  the  entire  contract 
between  the  parties,  as  made  on  the  26th  of  July,  1881. 
Haish  was  the  owner  of  letters  patent  for  barbs  and  barbed 
fence  wire,  and  of  certain  inventions  and  patents  for  machines 
to  make  barbed  fence  wire.  Litigation  was  pending  in  the 
United  States  Circuit  Court  for  the  Northern  District  of  Illi- 
nois, in  regard  to  the  patents  owned  by  the  respective  parties. 
There  were  two  suits  against  Haish, — one  by  the  Washburn 
&  Moen  Manufacturing  Company,  and  the  other  by  that  com- 
pany and  Ellwood, — in  which  the  patents  for  barbed  fence 
wire  were  in  controversy.  There  was  one  suit  by  Stevens, 
and  another  by  Haish,  against  the  Washburn  &  Moen  Manu- 
facturing Company  and  Ellwood,  in  which  the  patent  for  the 
Stevens  machine  to  make  barbed  fence  wire  was  involved. 
Damages  were  claimed  in  all  of  these  suits,  for  infringement. 
A  decision  had  been  made  in  the  cases  against  Haish,  sus- 
taining the  validity  of  a  part  of  the  patents  of  the  complain- 
ants in  these  suits,  and  an  interlocutory  decree  had  been 
entered  making  a  reference  to  the  master  to  ascertain  the 
damages,  and  in  addition,  had  been  required  to  pay  into  court 
an  amount  equal  to  three-fourths  of  a  cent  per  pound  for  the 
wire  made  after  the  decision,  to  abide  the  order  of  the  court, 
and  under  this  order  he  had  paid  $25,000.  If  the  court 
adhered  to  its  decision  and  entered  a  final  decree,  an  appeal 
could  be  taken  to  the  Supreme  Court  of  the  United  States. 

Besides  the  license  to  Haish,  the  parties  at  the  same  time 
executed  other  papers.  First,  Haish  assigned  all  of  his  pat- 
ents for  barbs,  barbed  fence  wire,  and  machinery  for  making 
the  same,  to  the  Washburn  &  Moen  Manufacturing  Company 
and  Ellwood ;  second,  in  consideration  of  the  assignment  of 
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these  patents,  that  company  agreed  to  manufacture,  by  itself 
or  licensees,  8000  tons  of  barbed  wire  every  year,  until  Feb- 
ruary 27,  1894,  and  to  pay  Haish  seventy-five  cents  for  every 
one  hundred  pounds  of  barbed  fence  wire  manufactured  by  it 
or  its  licensees,  upon  a  quantity  not  exceeding  4000  tons  in 
any  one  year,  and  a  further  sum  of  twenty-five  cents  for  the 
next  4000  tons,  provided  Haish  should  first  have  paid  a 
royalty  of  seventy-five  cents  per  one  hundred  pounds  on  as 
many  pounds  made  by  him  under  the  license  to  him ;  third, 
a  license  to  Haish,  by  the  Washburn  &  Moen  Manufacturing 
Company  and  Ellwood,  to  use  exclusively  the  patents  for  barbs 
and  barbed  fence  wire  assigned  to  them  by  Haish,  provided 
that  suits  for  infringement  should  not  be  brought  against  the 
licensors  or  their  licensees  ;  fourth,  a  license  to  Haish  by  the 
same  parties,  to  use  the  Stevens  machine  patents,  but  only 
to  use  them  in  operating  under  the  license  issued  by  them  to 
manufacture  10,000  tons ;  fifth,  mutual  releases  by  the  par- 
ties for  all  damages  for  infringement  by  the  respective  parties 
and  the  licensees  of  the  Washburn  &  Moen  Manufacturing 
Company  and  Ellwood ;  sixth,  stipulation  that  a  final  decree 
should  be  entered  in  each  of  the  suits  against  Haish,  for  one 
cent  damages,  each  party  to  pay  his  own  costs,  and  allowing 
Haish  to  withdraw  the  $25,105.45  deposited  by  him  in  court, 
and  stipulations  that  the  suits  by  Haish  and  Stevens  on  the 
patents  should  be  dismissed. 

If  all  of  the  papers  executed  by  the  parties  on  the  26th  day 
of  July,  1881,  be  treated  as  one  contract,  the  question  arises, 
did  the  appellant  grant  a  license  at  a  less  royalty  than  to  the 
appellee  ?  The  answer  must  be  in.  the  negative,  unless  the 
agreement  by  the  appellant  to  pay  Haish  for  his  patents  was 
a  subterfuge  and  device  to  refund  the  royalty  paid  under 
the  license  to  him  to  use  the  same  patents  described  in  the 
license  to  appellee.  The  evidence  shows  not  only  that  the 
patents  owned  and  transferred  by  Haish  were  considered  by 
the  parties  themselves  as  valuable,  but  that  they  were  in  fact 
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of  great  value.  The  decision  of  the  United  States  court  was 
not  final,  and  several  of  the  witnesses  who  testified  as  experts 
declared  that  the  value  of  the  Haish  patents  was  increased 
by  that  decision.  It  was  proper  for  the  parties  to  decide  the 
value  within  any  range  which  would  be  evidence  of  fraud. 
It  can  not  be  said  that  such  a  limit  was  passed.  It  is  said 
Haish  received  back  an  exclusive  license  to  use  his  patents 
for  barbs  and  barbed  wire ;  still,  he  parted  with  the  legal 
title,  and  thereby  deprived  himself  of  the  right  to  license 
others,  and  to  sue  for  damages  the  licensees  of  the  appellant. 
It  is  also  said  there  is  evidence  tending  to  show  the  Wash- 
burn &  Moen  Manufacturing  Company  to  be  the  owner  of 
an  undivided  interest  in  the  Stevens  machine  patent  before 
the  transfer  by  Haish.  The  proof  does  not  show,  satisfac- 
torily, that  the  appellant  did  acquire  any  interest  except  from 
Haish.  On  the  28th  of  January,  1881,  Stevens  assigned  to 
Haish  letters  patent,  numbered  222,608,  upon  barbed  fence 
machines,  issued  December  16,  1879,  and  an  invention  for 
improvements  in  barbed  fence  machines,  described  in  an  ap- 
plication for  letters  patent  filed  in  the  patent  office  December 
8,  1877,  and  also  improvements  on  barbed  fence  machines, 
described  in  an  application  filed  in  the  patent  office  July  25, 
1879.  The  assignment  was  recorded  January  31,  18 SI.  The 
legal  title  was  thus  conveyed  to  and  vested  in  Haish,  who,  on 
July  26,  1SS1,  conveyed  the  same  to  the  Washburn  &  Moen 
Manufacturing  Company  and  Ellwood.  The  contention  of 
the  appellee  is,  that  Stevens  sold  an  undivided  half  of  the 
inventions  to  Dillman  by  contract  dated  February  19,  1877, 
being  an  equitable  title,  which  was  transferred  by  the  Lock- 
stitch Fence  Company,  the  assignee  of  Dillman ;  but  there  is 
no  evidence  that  the  inventions  covered  by  the  contract  were 
the  same  embraced  in  the  patents  and  applications  mentioned 
in  the  assignment  to  Haish.  Nor  is  there  any  proof  that 
Haish  had  notice  of  a  sale  to  Dillman.  Besides  this,  there 
is  a  conflict  of  evidence  as  to  whether  Dillman  paid  Stevens 
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according  to  the  contract.  Even  if  the  appellant  acquired 
an  undivided  half  under  Dillman,  Haish  had  the  other  undi- 
vided half,  and  could  grant  licenses  at  his  pleasure,  and 
thus  destroy  a  monopoly.  The  value  secured  from  Haish  by 
the  assignment  of  the  Stevens  inventions  was  a  subject  for. 
negotiation  and  agreement  of  the  parties,  within  reasonable 
limits.  It  can  not  be  said  that  the  amount  fixed  was  so 
large  as  to  be  evidence  of  fraud.  It  is  not  unusual  to  pay 
for  patents  an  annual  sum,  and  the  parties  in  this  case  made 
the  annual  payments  contingent  upon  Haish  continuing  to 
manufacture  under  the  patents  of  appellant,  and  paying  a 
royalty  equal  to  the  sum  to  be  paid  for  his  patents.  There 
was  nothing  to  prevent  the  appellant  from  fixing  the  amount 
of  tonnage  for  each  of  its  licensees,  and  there  is  no  evidence 
'that  the  10,000  tons  allowed  to  Haish  was  so  large  as  to  be 
fraudulent,  and  intended  to  allow  him  to  make  and  sell  4000 
tons  free. 

The  appellee  contends  that  the  parol  evidence  proves  the 
real  contract  was  not  expressed  in  the  writings.  The  record 
shows  various 'attempts  by  the  parties  and  their  attorneys  to 
effect  a  settlement,  and  the  witnesses  testify  to  propositions 
and  counter  propositions  ;  but  there  is  no  satisfactory  proof 
that  any  agreement  was  actually  made,  different  from  that 
shown  by  the  papers.  If  the  appellant  agreed  with  Haish  to 
receive  less  royalty  than  had  been  exacted  from  the  appellee, 
and  these  writings  showing  a  different  contract  were  executed 
for  the  purpose  of  deceiving  the  other  licensees,  it  would  be 
proper  to  prove  the  true  contract  by  parol.  The  negotiations 
preceding  the  execution  of  the  papers  are  not  evidence  to 
establish  another  contract.  While  some  of  the  witnesses  say 
there  was  an  intention  to  so  frame  the  papers  as  to  evade  the 
covenant  with  former  licensees,  they  are  contradicted  by  other 
witnesses.  The  evidence  has  not  the  force  and  weight  neces- 
sary to  overthrow  the  executed  written  contract. 
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The  court  below  found  by  the  decree  that  a  license  had 
been  issued  by  the  appellant  to  the  appellee  to  manufacture 
and  sell  1200  tons  in  each  license  year,  commencing  at  the 
date  of  the  license,  January  24,  1881,  by  which  a  royalty  of 
three-fourths  of  a  cent  per  pound  was  to  be  paid  monthly. 
The  court  further  found  that  the  appellant  granted  a  license 
to  make  and  sell  10,000  tons  in  each  license  year,  July  26, 
1881,  containing  the  same  terms  as  to  royalty  on  its  face,  but 
that  appellant  in  fact  granted  to  Haish  the  right  to  manu- 
facture and  sell  4000  tons  per  annum  without  any  royalty, 
4000  tons  for  a  royalty  of  one-half  of  a  cent  per  pound,  and 
the  remaining  2000  tons  for  a  royalty  of  three-fourths  of  a 
cent  per  pound.  This  was  a  finding  that  Haish  was  allowed 
two-fifths  of  his  allotted  tonnage  free,  two-fifths  for  a  royalty 
of  one-half  of  a  cent  per  pound,  and  one-fifth  for  a  royalty  of 
three-fourths  of  a  cent  per  pound.  The  licensor  had  the  right 
to  fix  the  tonnage  for  every  licensee,  and  no  licensee  was 
required  to  make  his  entire  tonnage.  Assuming  the  finding 
of  the  decree  to  be  correct  that  the  appellant  granted  to 
Haish  a  license  at  a  less  sum  per  pound  than  three-fourths 
of  a  cent,  and  that  the  royalty  to  be  paid  by  appellee  should 
"be  the  same  as  such  reduced  royalty,"  according  to  the  tenth 
paragraph  of  appellee's  license,  the  decree  was  erroneous, 
because  it  permitted  the  appellee  to  manufacture  and  sell  its 
entire  annual  tonnage  without  the  payment  of  any  royalty. 
The  proper  proportion  should  have  been  to  allow  the  appellee 
to  make  and  sell  two-fifths  of  its  1200  tons  free,  two-fifths 
for  a  royalty  of  one-half  of  one  cent  per  pound,  and  one-fifth 
for  a  royalty  of  three-fourths  of  one  cent  per  pound. 

I  also  think  the  decree  ought  to  be  reversed  because  Ell- 
wood  was  not  made  a  party. 
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ACKNOWLEDGMENTS. 
Assignment  of  moetgage. 

Foreclosure  by  scire  facias — whether  assignment  must  be  acknowl- 
edged.    See  MORTGAGES  AND  DEEDS  OF  TEUST,  15. 

ACTIONS. 

Sevekal  eemedies  at  the  same  time. 

1.  Rights  of  creditors  in  that  regard.  A  debtor  gave  his  check  on 
a  bank  for  the  amount  of  his  indebtedness,  payable  to  the  attorneys  of 
the  creditor,  which  the  bank  refused  to  pay,  alleging  an  agreement  of  the 
debtor  to  apply  his  deposits  on  other  indebtedness.  It  was  held,  that 
the  bringing  of  an  action  by  the  creditor  against  his  debtor  did  not  estop 
him  from  bringing  an  action  on  the  check  in  the  name  of  his  attorneys, 
the  payees,  against  the  bank.  Although  the  law  will  not  allow  a  party 
to  have  more  than  one  satisfaction  for  his  debt,  yet  in  many  cases  it 
permits  him  to  carry  on  several  remedies  at  the  same  time.  Ridgely 
National  Bank  v.  Patton  &  Hamilton,  479. 

Placing  paety  in  statu  quo. 

2.  Before  action  brought — whether  necessary.  If  a  release  of  a 
cause  of  action  is  obtained  from  a  person  by  fraud  and  circumvention,  at 
a  time  when  he  is  incapable  of  making  a  contract  rationally,  and  money 
is  paid  to  him  at  the  time  of  its  execution,  he  may  repudiate  the  release, 
and  bring  his  action  without  first  paying  or  tendering  back  the  money 
received  by  him.  Chicago,  Rock  Island  and  Pacific  Ry.  Co.  v.  Lewis, 
120. 

Rescission  of  void  conteact. 

3.  Whether  necessary  before  asserting  rights.  An  instrument  abso- 
lutely void  need  not  be  rescinded  in  order  to  remove  it  out  of  the  way 
to  the  assertion  of  a  right.  A  contract  void  on  account  of  fraud,  or  for 
any  other  reason,  is  in  law  as  though  it  had  never  been  executed.  Ibid. 
120. 

ATTOENEYS'  FEES — IN  SUITS  AGAINST  EAILEOADS. 

4.  Recoverable  in  the  same  suit  with  the  damages — separate  action 
not  necessary.     See  RAILROADS,  7. 
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ADJACENT  OWNEES. 

SURFACE  WATERS. 

Dominant  and  servient  heritage — relative  rights  in  respect  thereto. 
See  SUKFACE  WATEKS,  1  to  5. 

ADMINISTRATION  OF  ESTATES. 
Whethee  administration  necessaet. 

1.  To  collect  money  due  decedent.  Where  two  wards  died  in  18G9, 
while  mere  infants,  leaving  no  issue,  and  being  incapable  in  law  of  con- 
tracting any  debts,  and  leaving  their  mother  and  a  brother  their  only- 
heirs  at  law,  and  the  mother  died  April  4,  1873,  so  that  the  brother  suc- 
ceeded to  any  estate  they  had,  it  was  held,  that  the  brother,  or  his  cura- 
tor, was  authorized  by  law  to  collect  from  their  guardian  any  moneys  of 
his  wards  in  his  hands,  and  that  it  was  not  necessary  to  have  an  admin- 
istrator of  the  estates  appointed  to  collect  and  receive  such  money  due 
them.     McCleary  v.  Menke,  291. 

Insurance  money. 

2.  Or  proceeds  of  benefit  certificate— whether  assets  of  the  deceased. 
Where  a  benefit  certificate  given  to  a  member  of  a  lodge  provides  that  on 
his  death  a  certain  sum  of  money  shall  be  paid  to  such  person  or  persons 
as  he  may,  by  will,  or  entry  on  the  record  book  of  the  lodge,  or  on  the 
face  of  the  certificate,  direct,  and  he,  before  his  death,  by  indorsement 
on  the  face  thereof,  directs  it  to  be  paid  to  his  sister,  the  amount  can  not 
be  regarded  as  assets  of  the  estate  of  the  deceased  member,  and  will  not 
go  to  his  personal  representatives.     Highland  v.  Highland,  366. 

ADVANCEMENT. 
Whether  a  transaction  is  an  advancement. 

1.  Presumption  from  the  relations  of  the  parties.  The  general  rule 
is,  that  a  purchase  of  land  by  a  parent  in  the  name  of  a  child,  or  by  a 
husband  in  the  name  of  his  wife,  will  be  presumed  to  be  an  advance- 
ment, and  not  a  trust.     Maxwell  v.  Maxwell  et  al.  588. 

2.  But  any  antecedent  or  contemporaneous  acts  or  facts  may  be  re- 
ceived to  rebut  or  support  this  presumption;  and  any  acts  or  facts  so  soon 
after  the  purchase  as  to  be  fairly  considered  a  part  of  the  transaction,  may 
be  received  for  the  same  purpose.     Ibid.  588. 

3.  The  particular  case.  In  1842  a  husband  purchased  a  half  section 
of  land  from  the  United  States,  and  had  the  patent  issued  to  his  wife. 
They  lived  together  and  occupied  the  same  as  their  homestead  until  in 
1881,  when  the  wife  died  testate,  having  devised  other  lands,  but  not  this 
tract.  The  husband  filed  his  bill  against  her  heirs  to  enforce  an  alleged 
resulting  trust  arising  from  these  facts,  and  from  the  fact  that  he  paid 
all  the  purchase  money,  and  expended  $1500  in  improving  the  premises, 
and  had  all  the  time  been  treated  as  the  owner,  and  had  paid  all  the 
taxes  thereon;  but  it  was  held  that  these  facts  were  not  sufficient  to  over- 
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Whether  a  transaction  is  an  advancement.     Continued. 

come  the  presumption  of  law  that  the  purchase  was  an  advancement  to 
her,  and  that  he  having  a  life  estate  in  the  land  as  tenant  by  the  curtesy, 
and  having  the  exclusive  use  of  the  same,  it  was  his  duty  to  pay  the  taxes 
thereon,  and  that  his  improvements  and  possession,  as  well  as  payment 
of  taxes,  would  be  presumed  to  have  been  under  his  life  estate.  The 
court  attached  no  significance  to  the  fact  that  the  wife  failed  to  dispose 
of  this  tract  in  her  will.     Maxwell  v.  Maxwell  el  al.  588. 

AFTEE-ACQUIEED  TITLE. 
When  it  inures  to  grantee.     See  VENDOE  AND  PUECHASEE,  5. 

ALLEGATIONS   AND  PEOOFS.     See  PLEADING  AND   EVIDENCE, 
3  to  6. 

ALIMONY.     See  DIVOECE  AND  ALIMONY,  1. 

ALTEEATION. 
Purchaser  from  mortgagor. 

Alteration  of  the  mortgage — its  effect  on  the  liability  of  the  pur- 
chaser to  pay  the  mortgage  debt.     See  PUECHASEES,  7. 

AMENDMENTS. 
If  unavailing. 

1.  Need  not  be  allowed.  There  is  no  error  in  refusing  leave  to  amend 
the  record  of  a  judgment  by  confession,  when  the  amendment  desired 
can  be  of  no  avail  to  the  party  asking  it.     Cummins  v.  Holmes  et  al.  15. 

Changing  parties  to  a  suit. 

2.  If  a  scire  facias  to  foreclose  a  mortgage  is  improperly  brought  in 
the  name  of  an  assignee,  an  amendment  is  permissible,  substituting  the 
name  of  the  mortgagee  as  plaintiff,  for  the  use  of  the  assignee.  Honore 
v.  Wilshire,  103. 

APPEALS  AND  WEITS  OF  EEEOE. 
Trial  court  disregarding  rulings. 

1.  Assigning  error  for  disregarding  ruling  of  Appellate  Court  in 
the  same  case — and  in  what  manner  the  grounds  of  decision  of  that 
court  to  be  shown.  In  order  to  properly  present  the  question  whether 
the  ruling  of  the  trial  court,  upon  a  second  trial  of  a  cause,  upon  the 
admissibility  of  certain  evidence,  was  erroneous,  as  being  contrary  to  the 
ruling  of  the  Appellate  Court  on  the  particular  question,  on  an  appeal 
from  the  judgment  rendered  on  the  first  trial,  it  must  appear  that  the 
ruling  of  the  trial  court  on  the  first  trial,  on  the  question,  was  the  ground, 
or  one  of  the  grounds,  of  reversal, — and  that  can  be  shown  only  by  the 
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Trial  court  disregarding  rulings.     Continued. 
judgment  or  final  order  of  the  Appellate  Court.     The  opinion  of  that 
court  will  not  be  looked  into  for  the  purpose  of  ascertaining  the  grounds 
of  its  decision.     Cummins  v.  Holmes  et  al.  15. 

There  must  be  a  final  judgment. 

2.  And  what  is  a  final  judgment  in  the  Appellate  Court.  The  fact 
that  a  decree  of  the  circuit  court  is  affirmed  in  two  particulars,  and  re- 
versed in  all  other  respects,  without  any  direction  to  the  circuit  court, 
does  not  constitute  a  final  judgment  of  the  Appellate  Court  from  which 
an  appeal  or  writ  of  error  lies.  International  Bank  et  al.  v.  Jenkins, 
Assignee,  et  al.  219. 

3.  To  give  an  appeal  or  writ  of  error  from  or  to  the  circuit  court, 
there  must  be  a  final  disposition  of  the  whole  case  as  to  all  the  parties. 
A  cause  can  not  be  removed  to  a  higher  court  for  review  as  to  one  party 
at  one  time,  and  as  to  another  party  at  another  time.  Hence  no  appeal 
lies  from  an  order  of  the  Appellate  Court  reversing  a  decree  of  the  circuit 
court  in  part  and  affirming  in  part,  when  the  judgment  of  the  Appellate 
Court  is  not  such  that  no  further  proceedings  can  be  had  in  the  court 
below  except  to  carry  into  effect  the  mandate  of  the  Appellate  Court. 
Ibid.  219. 

In  trespass  to  the  person. 

4.  Finding  for  defendant.  In  trespass  for  an  assault  and  battery, 
in  which  a  judgment  for  the  defendant  is  affirmed  by  the  Appellate  Court, 
no  appeal  lies  to  this  court  unless  a  majority  of  the  appellate  judges  shall 
certify  that  the  case  involves  issues  of  law  of  such  importance,  etc.,  as 
that  it  should  be  passed  upon  by  this  court.     McNay  v.  Stralion,  30. 

AS  TO  AMOUNT  IN  CONTROVERSY. 

5.  In  forcible  detainer.  A  writ  of  error  lies  to  the  Appellate  Court 
to  review  its  judgment  in  an  action  of  forcible  detainer,  when  the  record 
shows  that  the  rental  value  of  the  premises  for  the  term  in  controversy 
exceeds  $1000.     Flagg  v.  Walker,  494. 

Whether  property  has  a  value. 

6.  Agreed  state  of  facts — omission  to  state  the  value  of  the  property 
insured.  A  stipulation  of  facts  for  the  Appellate  Court  in  an  action  on 
a  policy  of  insurance  failed  to  state  the  value  of  the  property  destrojTed, 
but  gave  a  description  of  the  same, — as,  a  two-story  frame  building,  with 
additions,  and  an  engine  and  boiler  house  adjoining,  used  as  a  planing 
mill  and  sash,  door  and  blind  factory,  and  an  engine  and  boiler,  and 
connections,  and  fixed  and  movable  machineiy,  shafting,  belting,  gear- 
ing, pulleys  and  tools,  and  stock  consisting  chiefly  of  lumber  and  sash, 
doors  and  blinds,  situated  in  the  town,  etc. :  Held,  that  in  determining 
whether  the  court  below  erred  in  finding  for  the  defendant,  this  court 
would  take  judicial  notice  that  there  was  a  value  to  such  property.  An 
appellate  court  not  being  called  on  to  assess  the  damages,  it  was  not 


INDEX.  683 


APPEALS  AND  WEITS  OF  EKEOK. 
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necessary  the  agreed  state  of  facts  should  state  the  value  of  the  property. 
Schroeder  v.  Trade  Ins.  Co.  of  Camden,  157. 

PREVIEWING  FACTS. 

7.  "Finding  of  the  facts"  by  the  Appellate  Court — what  so  regarded 
— and  what  is  a  recital  of  the  "facts  as  found."  Section  87  of  the 
Practice  act  provides,  that  if,  in  certain  cases  mentioned,  any  final  deter- 
mination of  any  cause  shall  be  made  by  the  Appellate  Court,  as  the  result, 
wholly  or  in  part,  of  the  "finding  of  the  facts"  concerning  the  matter  in 
controversy,  different  from  the  finding  of  the  court  from  which  the 
cause  was  brought,  it  shall  be  the  duty  of  the  Appellate  Court  to  recite 
in  its  final  order,  judgment  or  decree  the  facts  as  found,  and  the  judg- 
ment of  the  Appellate  Court  shall  be  final  and  conclusive  as  to  all  matters 
of  fact  in  controversy  in  such  cause.     Brown  v.  City  of  Aurora,  165. 

8.  The  "finding  of  the  facts"  contemplated  in  that  section,  is  the  find- 
ing of  the  ultimate  fact  or  facts  upon  the  existence  or  non-existence  of 
which,  as  set  up  in  the  pleadings  in  the  cause,  the  rights  of  the  parties 
depend, — it  does  not  mean  that  the  Appellate  Court  shall  find  what  was 
the  evidence  of  these  facts,  or  that  it  shall  find  those  merely  subordinate 
or  evidentiary  facts,  which,  when  established,  contribute  to  the  establish- 
ment of  the  ultimate  fact  which  must  exist  in  order  to  sustain  the  alleged 
cause  of  action  or  defence.     Ibid.  165. 

9.  As,  in  the  present  case,  where  a  person  sought  to  recover  against  a 
city,  for  personal  injuries  resulting,  as  was  alleged,  from  the  negligence 
of  the  city  in  respect  to  the  condition  of  its  sidewalks,  the  Appellate 
Court  found,  differently  from  the  finding  in  the  trial  court,  that  the  side- 
walk was  in  a  reasonably  safe  condition  at  the  time  of  the  accident;  that 
the  plaintiff  was  aware,  at  the  time,  of  the  slipperiness  and  all  other 
defects  of  the  walk,  and  did  not  exercise  that  ordinary  care  that  a  reason- 
ably prudent  man  would  have  exercised  under  the  circumstances;  and 
that  the  defendant  did  exercise  ordinary  care  in  constructing  and  main- 
taining said  walk;  and  was  in  the  due  exercise  of  such  care  in  maintain- 
ing said  walk  at  the  time  of  the  injury.  This  was  considered  a  sufficient 
"finding  of  the  facts,"  within  the  meaning  of  the  statute.  The  ultimate 
fact  to  be  established,  to  enable  the  plaintiff  to  recover,  was  the  negli- 
gence of  the  city,  and  the  finding  was  as  to  that  fact.  As  to  the  several 
subordinate  facts  which  might  be  proven,  and  which,  when  considered 
together,  as  to  their  effect  in  establishing  that  ultimate  fact,  they  need 
not  be  specifically  found  by  the  court,  and  consequently,  need  not  be 
recited  in  its  final  judgment.     Ibid.  165. 

10.  On  the  trial  of  an  appeal  from  an  order  of  the  county  court 
allowing  a  claim  against  an  estate,  the  execution  of  the  note  sued  on  was 
denied  under  oath,  and  no  consideration  and  failure  of  consideration, 
and  a  settlement  of  the  claim,  were  set  up  in  defence.     The  jury  found 


684  INDEX. 


APPEALS  AND  WEITS  OF  ERROR.  Reviewing  facts.  Continued. 
the  issues  for  the  plaintiff,  upon  which  judgment  was  rendered  for  the 
amount  of  the  note,  and  this  judgment  was  affirmed  by  the  Appellate 
Court:  Held,  that  the  findings  on  the  issues  by  the  jury,  and  the  find- 
ings by  the  Appellate  Court,  were  conclusive  on  this  court  as  to  the 
disputed  questions  of  fact.     Casner  v.  Preston,  531. 

11.  In  an  action  by  a  servant  against  his  master  to  recover  for  an 
injury  caused  by  the  use  of  a  defective  derrick  in  raising  lumber,  the 
question  as  to  what  was  the  cause  of  the  injury,  or  the  combination  of 
causes  producing  the  result,  is  one  of  fact,  which  by  law  it  is  not  the 
duty  of  this  court  to  consider.  So,  also,  is  the  question  whether  the 
damages  are  excessive.     Pullman  Palace  Car  Co.  v.  Bluhm,  20. 

12.  An  affirmance  of  the  judgment  of  the  circuit  court,  in  an  action 
to  recover  damages  on  account  of  negligence,  by  the  Appellate  Court, 
implies  a  finding  of  the  facts  the  same  as  they  were  found  by  the  trial 
court,  and  no  further  inquiry  can  be  had  in  respect  to  them,  the  statute 
being  peremptory  that  in  such  cases  no  assignment  of  error  shall  be 
allowed  in  this  court  which  calls  in  question  the  determination  of  the 
inferior  or  Appellate  Court  upon  controverted  questions  of  fact.  Chi- 
cago, Rock  Island  and  Pacific  Ry.  Co.  v.  Lewis,  120. 

13.  As  to  increase  of  insurance  risk.  Whether  the  substitution  of  a 
fire- dryer  instead  of  a  steam- dryer  in  buildings  used  for  the  manufacture 
of  hominy  increased  the  risk  of  an  insurance  company  or  not,  is  a  ques- 
tion of  fact,  not  reviewable  by  this  court  when  the  finding  in  the  trial 
court  is  affirmed  in  the  Appellate  Court  in  an  action  on  a  policy  of  insur- 
ance.    German- American  Ins.  Co.  v.  Steiger,  254. 

Rights  of  paety  appealing. 

14.  As  against  an  intervening  purchaser.     See  PURCHASERS,  4. 

APPEARANCE. 

Entey  of  appeaeance. 

In  action  commenced  during  the  term — its  effect  on  right  to  demand 
a  trial.     See  PRACTICE,  1. 

APPROVAL  OF  BONDS. 

By  ministerial  officers.     See  MINISTERIAL  POWERS,  1. 

ARBITRATION  AND  AWARD. 

Of  the  awaed. 

1.  Its  requisites,  as  showing  that  all  matters  submitted  are  deter- 
mined. Where  several  distinct  matters,  not  consisting  of  mere  money 
demands,  are  submitted  to  arbitration,  the  arbitrators  must  consider, 
and  by  their  award  finally  settle  and  dispose  of,  all  such  matters  in  differ- 
ence; and  this  must  appear  from  the  award  itself,  or  it  will  be  void. 
Stearns  v.  Cope,  340. 
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2.  But  when  the  controversy  relates  to  cross  money  demands,  whether 
in  suit  or  not,  or  where,  in  any  case,  the  circumstances  are  such  that  the 
arbitrators  will  be  warranted  in  requiring  the  party  who,  upon  the  whole, 
appears  to  be  in  default,  to  pay  to  the  other  a  sum  of  money  in  gross,  it  is 

'  not  necessary,  nor  is  it  the  better  practice,  for  the  award  to  show  upon 
its  face  how  the  result  was  reached,— or,  in  other  words,  how  each  item 
of  their  respective  demands  was  disposed  of.  In  such  case  the  awarding 
of  a  gross  sum  of  money  will  be  presumed  to  be  a  full  adjustment  of 
all  matters  of  difference  embraced  in  the  submission.  Stearns  v.  Cope, 
340. 

3.  Suit  upon  arbitration  bond — failure  of  arbitrators  to  pass  on  all 
matters  submitted,  is  a  matter  of  defence.  In  an  action  on  an  arbitra- 
tion bond,  if  the  arbitrators  failed  to  consider  all  the  matters  submitted, 
and  such  failure  was  not  occasioned  by  the  neglect  of  the  complaining 
party  to  furnish  the  necessary  proof  relating  thereto,  this  is  a  matter  of 
defence  to  be  set  up  by  a  proper  plea.  Whether  arbitrators  have  done 
their  duty  in  this  respect  is  a  question  of  fact.     Ibid.  340. 

4.  Award  void  in  part,  may  be  good  otherwise.  The  law  is  well 
settled  that  when  an  award  is  good  in  part  and  bad  in  part,  and  the  two 
parts  are  severable  and  not  in  any  manner  dependent  on  each  other, 
the  award  may  be  sustained  in  so  far  as  it  is  valid,  and  rejected  as  to 
the  residue.     Ibid.  340. 

5.  As  to  awarding  costs,  when  no  costs  are  claimed.  In  an  action 
upon  an  arbitration  bond,  conditioned  for  the  performance  of  an  award 
when  made,  in  which  no  costs  of  arbitration  were  sought  to  be  recovered, 
but  only  the  sum  of  money  awarded  from  the  principal  in  the  bond 
to  the  plaintiff,  the  defendant  (the  surety)  pleaded  that  the  arbitrators, 
in  awarding  costs  against  the  principal  obligor,  exceeded  their  power  and 
authority  under  the  terms  of  the  submission,  whereby  the  whole  award 
was  void:  Held,  that  the  plea  presented  no  defence  to  the  action,  and 
was  bad  on  demurrer.     Ibid.  340. 

ASSIGNMENT. 

Certificate  of  purchase. 

1.  Whether  assignable.  A  certificate  of  purchase  of  land  sold  on 
execution  is  under  our  statute  made  assignable.  An  assignment  of  such 
a  certificate  is  evidence  of  its  sale  to  the  assignee.  McDonald  v.  Stow 
et  al.  40. 

2.  Whether  assignment  a  divestiture  of  title.  The  equitable  owner 
and  holder  of  a  certificate  of  purchase  of  a  tract  of  canal  lands,  who  was 
in  possession  of  the  land  as  owner,  and  who  had  paid  all  the  purchase 
money,  fearing  that  the  holder  of  the  equitable  title  might  die,  procured 
the  latter  to  assign  the  certificate  to  an  infant  son  of  the  real  owner,  who 
still  continued  to  keep  possession  of  the  certificate,  and  never  delivered 
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the  same  to  his  son,  or  manifested  any  intention  of  parting  with  his  title: 
Held,  that  the  assignment  to  the  son  did  not  divest  the  father  of  his  real 
equity  or  right  to  a  deed,  its  only  effect  being  to  place  the  son  in  the 
same  position  as  the  trustee  stood  before,  and  that  the  father  might 
rightfully  erase  the  assignment  to  the  son,  and  procure  another  one  to 
one  acquiring  his  equitable  title  by  purchase.  Whipple  v.  Whipple  et  al. 
418. 

Assignment  of  judgment. 

3.  Right  of  redemption.  An  assignment  of  a  judgment  may  be  made 
so  long  as  anything  remains  due  thereon,  and  a  valid  redemption  may  be 
made  under  an  alias  execution  issued  thereon,  from  a  sale  under  a  senior 
judgment.     Chandler  et  al.  v.  Higgins  et  al.  602. 

4.  Transfer  of  bankrupt's  interest,  after  limitation.  After  the  Stat- 
ute of  Limitations  has  run  against  an  assignee  in  bankruptcy,  an  assign- 
ment of  an  interest  in  a  judgment  held  by  the  bankrupt  can  not  be  called 
in  question.     Ibid.  602. 

Assignment  of  mortgage. 

5.  Foreclosure  by  scire  facias — as  to  the  acknowledging  of  the 
assignment.  It  is  not  essential  to  the  right  of  an  assignee  of  a  mort- 
gagee to  foreclose  the  mortgage  by  scire  facias,  under  the  provisions 
of  section  17,  chapter  95,  of  the  Kevised  Statutes,  that  the  assignment 
should  be  acknowledged.     Honore  v.  Wilshire,  103. 

ATTACHMENT. 
What  subject  thereto. 

1.  Whether  the  debtor  has  such  an  interest  as  will  be  subject  to 
attachment.  A  mere  stockholder  in  a  corporation  procured  his  attorney 
to  purchase  the  indebtedness  of  the  corporation,  which  was  secured  by  a 
deed  of  trust  on  the  property  of  the  corporation,  the  attorney  advancing 
his  own  money  for  that  purpose,  and  the  corporation  being  unable  to  pay 
the  debt,  he  caused  a  sale  of  the  property  to  be  made,  at  which  the  client 
became  the  purchaser,  but  paid  nothing,  agreeing  to  pay  the  attorney 
within  sixty  days  or  convey  the  property  to  him,  and  the  trustee's  deed, 
though  executed,  was  never  delivered  to  the  purchaser,  but  left  with  the 
attorney  to  whom  the  purchase  money  was  coming,  and  the  purchaser 
being  unable  to  pay  the  amount  of  his  bid,  conveyed  the  property  to  the 
attorney  according  to  his  prior  agreement,  which  conveyances  were  re- 
corded before  the  levy  of  an  attachment  issued  against  such  purchaser. 
It  was  held,  that  such  purchaser  had  no  title,  legal  or  equitable,  subject 
to  the  attachment,  his  only  interest  being  his  bid,  and  his  deed  being  a 
transfer  of  that.     Laclede  Bank  v.  Keeler,  385. 
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Attokney  and  client. 

1.  Whether  the  relation  exists.  Where  the  printed  briefs  of  a  com- 
plainant are  signed  "L.  &  H.,"  as  counsel,  and  neither  the  complainant 
nor  L.  deny  that  the  relation  of  client  and  attorney  existed  between  them, 
the  evidence  of  such  relation  thus  offered  will  not  be  overcome  by  the 
testimony  of  H.  that  L.  had  nothing  to  do  with  the  litigation  in  which 
the  firm  briefs  were  filed,  and  that  his  name  was  printed  in  the  briefs 
without  his  knowledge.     Smith  v.  Brittenham,,  540. 

2.  Employment  of  one  member  of  a  firm — whether  an  employment 
of  all.  Except  where  there  is  a  special  understanding  to  the  contrary, 
the  employment  of  one  member  of  a  legal  firm  is  the  employment  of  all, 
and  the  client  is  entitled,  whether  he  specially  consults  all  or  not,  to  have 
the  benefit  of  their  united  skill  and  judgment  in  the  management  of  his 
business.     Ibid.  540. 

3.  Of  dealings  between  them.  The  law  does  not  prohibit  an  attorney 
from  purchasing  property  from  his  client  when  the  transaction  is  fair  and 
honest,  and  in  no  manner  tainted  with  fraud,  undue  influence  or  corrup- 
tion.    Laclede  Bank  v.  Keeler,  385. 

Solicitor's  fee. 

4.  In  suit  for  divorce.  On  a  bill  for  divorce  by  a  wife  against  her 
husband,  where  the  ground  of  divorce  charged  was  cruelty,  and  two  trials 
were  had  by  a  jury,  but  there  was  nothing  in  the  case  to  call  for  a  long 
and  protracted  trial,  and  the  evidence  as  to  the  value  of  the  solicitor's 
services  was  conflicting,  the  court  required  the  defendant  to  pay  the 
wife's  solicitor  $300  in  addition  to  a  sum  before  paid,  making  $000  in  all, 
and  decreed  to  the  solicitor  a  tract  of  land  in  Missouri  worth  at  least 
$320,  and  this  court  affirmed  the  decree,  except  so  far  as  it  gave  the  tract 
of  land,  in  which  respect  it  was  modified.     Firman  v.  Firman,  63. 

ATTOKNEYS'  FEES. 
In  suits  against  railway  corporations.     See  EAILEOADS,  6  to  9. 

BANK  CHECK.     See  BANKING,  2. 

BANKING. 
Application  of  deposits. 

1.  A  banker  has  no  right  to  apply  money  on  deposit  in  his  bank  to 
the  payment  of  a  note  of  the  depositor  payable  at  the  bank,  without  the 
order  of  the  depositor.  Ridgely  National  Bank  v.  Patton  &  Hamilton, 
479. 

Bank  check. 

2.  What  so  regarded.  An  instrument  drawn  by  a  depositor  on  a 
bank,  in  the  following  form,  after  giving  the  date  and  the  name  of  the 
bank:    "Pay  to  A  and  B,  for  account  of  C.  &  Co.,  ten  hundred  and 
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BANKING.     Bank  check.     Continued. 

eighteen  23-100  dollars,"  and  signed  by  the  depositor,  is  a  valid  bank 
check,  and  will  operate  to  transfer  to  the  payees  an  amount  of  the  drawers' 
funds  on  deposit,  equal  to  the  sum  named  oh  its  face.  The  words,  "for 
account  of  C.  &  Co.,"  do  not  change  its  character  as  a  check.  A  bill  or 
note,  without  at  all  affecting  its  character  as  such,  may  state  the  transac- 
tion out  of  which  it  arose,  or  the  consideration  for  which  it  was  given. 
Rldgely  National  Bank  v.  Patton  &  Hamilton,  479* 

BASTAKDY. 

DEGREE  OF  EVIDENCE  REQUIRED. 

Proper  basis  for  forming  a  verdict.     See  EVIDENCE,  14. 

BENEFIT  CEKTIFICATE.     See  INSUBANCE,  9, 10,  11. 

BILL  TO  ACCOUNT.     See  CHANCERY,  1. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EXCEP- 
TIONS, 1,  2. 

BILL  OF  REVIEW. 
Limitation.     See  LIMITATIONS,  9,  10. 

BONDS. 
Sale  of  liquor  by  druggists. 

Under  a  permit — no  bond  is  required.  See  INTOXICATING  LI- 
QUORS, 15. 

Approval  of  bonds. 

By  ministerial  officers.     See  MINISTERIAL  POWERS,  1. 

BOUNDARIES.     See  DESCRIPTION— BOUNDARY. 

BURDEN  OF  PROOF.     See  EVIDENCE,  18,  19;  CHANCERY,  3. 

BURNT  RECORDS  ACT. 

Of  the  petition. 

1.  Its  sufficiency.  A  petition  to  establish  and  confirm  title  under  the 
Burnt  Records  act,  which  gave  a  description  of  the  land,  and  averred  that 
the  petitioner  had  an  estate  in  fee  sihiple  therein,  giving  the  chain  of  title 
under  which  he  claimed,  also  the  names  of  the  persons  in  possession  and 
those  claiming  title  in  opposition,  is  good  under  the  statute,  and  such 
statute  is  a  valid  law.     Heacock  v.  Hosmer,  245. 

2.  Petition  construed,  as  shotting  defendants  in  possession  claim- 
ing the  fee.  A  petition  to  confirm  title  under  the  Burnt  Records  act,  in 
attempting  to  state  the  parties  claiming  title  adversely,  stated  "that  the 
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BURNT  RECORDS  ACT.     Of  the  petition.     Continued. 

following  persons  own  or  claim,  as  your  orator  is  informed  and  believes, 
an  estate  in  fee  or  som£  interest  in  said  lands,  or  some  part  thereof,  as 
is  hereinafter  stated,  as  follows,"  giving  their  names,  and  stating  there 
were  no  others  claiming  the  same:  Held,  that  while  the  language  used 
did  not  perhaps  express  the  meaning  of  the  pleader  as  clearly  as  might 
have  been  done,  still,  in  substance  the  averment  was  sufficient,  amount- 
ing to  an  averment  that  the  parties  named  were  in  possession  of  the 
premises,  claiming  the  fee.     Heacock  v.  Hosmer,  245. 

3.  Right  of  trial  by  jury — in  cases  under  the  Burnt  Records  act. 
See  JUKY,  1. 

4.  Evidence — zohen  evidence  is  necessary  under  the  act.    See  CHAN- 
CERY, 28,  29. 


BUTTER  AND  CHEESE  FACTORIES. 
Constitutionality  of  act  of  1883. 

1.  The  act  of  June  18,  1883,  requiring  the  operators  of  butter  and 
cheese  factories  on  the  cooperative  plan  to  give  bonds,  etc.,  is  not  in 
contravention  of  section  6,  article  2,  of  the  Bill  of  Rights,  which  declares 
that  "the  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers 
and  effects  against  unreasonable  searches  and  seizures,  shall  be  invio- 
late." Such  act  is  but  a  proper  exercise  of  the  police  power  of  the  State 
for  the  protection  of  persons  intrusting  their  property  to  the  manufac- 
turer, from  fraud  and  wrong.     Hawthorn  et  al.  v.  The  People,  302. 

2.  Whether  the  subject  of  the  act  is  expressed  in  its  title.  The  act 
of  June  18,  1883,  entitled  "An  act  to  require  of  butter  and  cheese  fac- 
tories on  the  cooperative  plan  to  give  bonds,  and  to  prescribe  penalties 
for  the  violation  thereof,"  is  not  obnoxious  to  the  objection  that  the 
subject  is  not  embraced  in  the  title.     Ibid.  302. 

CANAL  LANDS. 
Cektificate  of  purchase. 

1.  As  merely  a  chose  in  action — not  vesting  the  legal  title.  A  cer- 
tificate of  purchase  of  canal  land,  issued  by  the  canal  officers,  reciting 
the  purchase  and  price  and  amount  paid  down,  and  stating  that  on  pay- 
ment of  the  residue  of  the  purchase  price,  with  interest,  the  party  pur- 
chasing, or  his  assignee,  would  be  entitled  to  a  conveyance,  does  not 
operate  like  a  conveyance  to  transfer  the  legal  title  of  the  land  therein 
described,  to  the  holder  or  his  assignee.  It  is  simply  a  chose  in  action, 
made  assignable  by  statute.      Whipple  v.  Whipple  et  al.  418. 

Assignment  of  the  certificate. 

2.  Whether  a  divestiture  of  title.     See  ASSIGNMENT,  2. 
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CARRIERS. 
Railway  company. 

1.  As  a  common  carrier  of  the  cars  of  another  company,  hauled 
over  its  line.  A  railway  company  engaged  in  the  transportation  of 
freights  for  hire  as  a  common  carrier,  is  bound  to  transport  or  haul  upon 
its  road  the  cars  of  any  other  railroad  company,  when  requested  so  to  do, 
and  will  hold  the  same  relation  as  a  common  carrier  to  such  cars  that  it 
does  to  ordinary  freight  received  by  it  for  transportation,  and  in  case  of 
loss  will  be  held  to  the  same  measure  and  character  of  liability  to  the 
owner  of  the  cars  so  received  for  transportation,  as  would  attach  in 
respect  to  any  other  property.  Peoria  and  Pekin  Union  Ry.  Co.  v. 
Chicago,  Rock  Island  and  Pacific  Ry.  Co.  135. 

2.  In  this  case  the  defendant  railroad  company's  principal  business 
was  switching  cars  for  other  railroad  companies.  Its  tracks  were  con- 
nected with  those  of  the  other  railroads  by  a  transfer  switch,  and  with 
mills,  elevators  and  manufactories  in  and  around  the  city  where  its  busi- 
ness was  transacted.  The  plaintiff  corporation  brought  a  car,  loaded  with 
freight,  to  the  city,  and  placed  the  same  on  the  transfer  track,  with  orders 
to  the  defendant  to  ship  the  same  to  a  certain  distillery,  to  which  place  it 
was  taken  and  unloaded.  When  unloaded  it  was  taken  by  the  defendant, 
without  orders  from  the  plaintiff,  to  a  sugar  refinery,  to  be  loaded,  and 
then  switched  to  the  transfer  track  for  shipment.  On  the  same  day  the 
sugar  refinery  was  burned,  and  also  the  car:  Held,  that  the  defendant 
was  liable,  as  a  common  carrier,  to  the  plaintiff  for  the  value  of  the  car 
so  destroyed.     Ibid.  135. 

CERTIFICATE  OF  PURCHASE— CANAL  LANDS. 
As  A  mere  chose  in  action. 

Not  vesting  the  legal  title.     See  CANAL  LANDS,  1. 
Assignment  of  the  certificate. 

Whether  a  divestiture  of  title.     See  ASSIGNMENT,  2. 

CERTIORARI. 
At  common  law. 

1.  Office  of  the  writ.  It  is  not  the  office  of  a  common  law  writ  of 
certiorari  to  afford  the  complaining  party  an  opportunity  of  having  his 
case  re-tried,  but  the  object  of  the  writ  is  to  have  the  proceeding  in  the 
inferior  tribunal  quashed  and  annulled  altogether.  Deer  v.  Commis- 
sioners of  Highways,  379. 

2.  Whether  a  writ  of  right,  as  to  private  persons.  At  common  law 
the  writ  of  certiorari  was  used  principally  in  criminal  cases,  to  remove 
them  from  an  inferior  tribunal  to  the  court  of  King's  Bench  for  trial. 
The  writ  wTent  as  a  matter  of  right  on  the  application  of  the  Crown,  but 
when  made  by  the  defendant  he  was  required  to  show  cause.  As  to  a 
private  person,  the  writ  was  not  a  writ  of  right,  but  cause  had  to  be 
shown  by  the  petition.     Suf)ervisors  v.  Magoon,  142. 
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3.  The  writ  was  also  used  to  bring  before  the  court  of  King's  Bench 
the  record  of  commissioners  of  the  poor,  and  other  rates,  and  in  cases 
where  an  individual  was  sued  in  a  court  having  no  jurisdiction,  and  no 
appeal  or  writ  of  error  was  given  by  law,  and  in  cases  where  the  juris- 
diction had  been  exceeded,  or  it  appeared  that  the  proceeding  was  against 
the  law.     Supervisors  v.  Magoon,  142. 

4.  How  far  discretionary.  The  allowance  of  a  common  law  writ  of 
certiorari  is  largely  a  matter  of  discretion  with  the  court.  This  discre- 
tion, however,  is  not  an  arbitrary  one,  but  is  one  subject  to  review  by  a 
court  of  review.     Ibid.  142. 

5.  At  whose  instance  the  writ  will  lie — as  to  questioning  proceed- 
ings instituted  by  the  petitioner.  A  person  who  prosecuted  a  petition 
to  alter  a  road  over  his  land  before  the  commissioners  of  highways,  and 
was  present  at  every  step  taken,  will  not  be  allowed  by  certiorari  to 
question  the  legality  of  the  proceeding  in  case  the  decision  is  adverse 
to  him.  If  he  acts  in  the  matter  as  though  the  proceeding  was  in  con- 
formity to  the  law,  he  will  be  bound  by  his  acts,  and  estopped  from 
questioning  its  legality  or  regularity.     Ibid.  142. 

6.  Hearing  is  confined  to  the  record.  The  hearing  on  a  common 
law  writ  of  certiorari  consists  simply  of  an  inspection  by  the  court  of 
the  record  brought  before  it,  for  the  sole  purpose  of  determining  whether 
the  inferior  tribunal  has  proceeded  irregularly  or  exceeded  its  jurisdic- 
tion. It  is  not  proper  to  receive  ex  parte  affidavits  to  show  that  a  road 
has,  in  fact,  been  located  over  another  and  different  route  than  the  one 
shown  by  the  order  laying  out  the  same.  Deer  v.  Commissioners  of 
Highways,  379. 

CHANCERY. 
Bill  foe  an  account. 

1.  At  what  stage  of  the  suit  an  account  may  be  taken.  On  bill  by 
one  partner  against  another  for  an  account  of  the  partnership  matters, 
the  first  thing  to  be  determined  is,  whether  the  parties  are,  in  equity, 
required  to  account.  "When  this  is  so  found,  the  case  should  be  referred 
to  the  master  to  hear  the  evidence  and  state  an  account.  Until  the  case 
comes  before  the  master  there  is  no  necessity  to  take  evidence  as  to  the 
state  of  the  accounts.     Ligare  v.  Peacock,  94. 

Creditor's  bill. 

2.  Defence  at  law — not  availing  on  creditor's  bill — to  impeach  the 
judgment  sought  to  be  enforced.  On  creditor's  bill  to  set  aside  certain 
conveyances  of  land  made  by  the  debtor  as  in  fraud  of  creditors,  evidence 
tending  to  show  that  the  debtor  had  been  overreached  in  the  transaction 
out  of  which  the  indebtedness  was  created,  and  induced  to  contract  the 
debts  upon  which  the  judgments  were  recovered,  by  false  representa- 
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tions  made  by  some  of  the  complainants,  is  not  admissible.  "Whatever 
defence,  if  any,  existed,  should  have  been  made  in  the  actions  at  law. 
Sawyer  et  al.  v.  Moyer  et  al.  461. 

3.  Burden  of  proof.  On  creditor's  bill  to  set  aside  certain  convey- 
ances of  the  debtor,  and  from  his  grantees,  as  made  in  fraud  of  creditors, 
the  burden  of  proving  that  the  conveyances  are  fraudulent,  and  were 
made  with  intent  to  hinder  and  delay  the  creditors  of  the  grantor,  rests 
upon  the  complainants.     Ibid.  461. 

Bill  to  eestoee  lost  deed. 

4.  Its  scope  and  effect  as  to  decree  under  which  the  original  deed 
was  made.  On  a  bill  seeking  a  decree  for  a  new  deed  in  place  of  a  for- 
mer one  made  by  a  master  in  chancery  under  a  decree  of  foreclosure, 
which  is  lost,  the  validity  of  the  decree  under  which  the  sale  and  deed 
were  made  is  not  involved,  and  it  can  not  be  assailed  for  errors  and 
irregularities.  On  a  bill  to  carry  a  former  decree  into  execution,  the 
rule  might  be  otherwise,  and  the  court  might  look  into  the  original  case 
to  see  if  the  former  decree  was  equitable  and  just.  Pestel  et  al.  v. 
Primm,  353. 

5.  A  decree  directing  the  master  in  chancery  to  make  a  deed  for  prem- 
ises bought  under  a  former  decree,  which  has  been  lost  without  being 
recorded,  confers  no  title  on  the  purchaser  at  the  sale,  nor  does  it  cut  off 
any  title  of  the  former  owners  of  the  land.  Such  a  decree  leaves  the 
parties  in  the  same  position  they  would  have  occupied  in  regard  to  the 
title  to  the  land  if  the  original  deed  had  never  been  lost  or  destroyed. 
Ibid.  353. 

Bill  of  review. 

6.  Or  cross-bill  in  the  nature  of  a  bill  of  review — limitation.  See 
LIMITATIONS,  9,  10. 

Cross-bill. 

7.  Whether  necessary.  On  bill  for  the  partition  of  lands  there  is  no 
error  in  requiring  an  account  of  the  rents  and  profits  to  be  taken  in  favor 
of  an  infant  defendant  without  a  cross-bill  being  filed  by  him.  Being  a 
minor  defendant,  he  is  entitled  to  the  protection  of  the  court  without  a 
cross-bill.     Gilmore  v.  Gilmore  et  al.  277. 

8.  Where  a  person  dies  holding  the  legal  title  to  a  tract  of  land,  on  bill 
for  partition  between  his  heirs  at  law,  consisting  of  a  son  and  daughter, 
the  question  whether  the  father  acquired  and  held  the  legal  title  in  trust 
for  the  son  alone,  can  only  be  tried  on  cross-bill  filed  by  the  son,  and  it 
is  error  to  give  him  the  entire  tract  merely  upon  his  answer  claiming  to 
be  the  sole  owner  of  the  equitable  title.  That  is  affirmative  relief  in  the 
strictest  sense,  and  can  not  be  granted  except  on  cross-bill.  Irwin  et  al. 
v.  Dyke  et  al.  528. 

9.  Whether  necessary — on  setting  aside  trustee's  sale — whether  re- 
demption required  in  the  absence  of  a  cross-bill.     See  this  title,  15. 
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Specific  performance. 

10.  Party  seeking  must  perform,  and  not  have  abandoned  contract. 
To  justify  a  decree  for  the  specific  performance  of  a  contract,  it  must  be 
fair  and  free  from  fraud  on  others,  and  it  must  be  shown  that  the  com- 
plainant has  fully  performed  on  his  part.  If  this  is  not  made  to  appear, 
or  it  appears  by  the  weight  of  the  evidence  that  the  agreement  has  been 
abandoned,  a  specific  performance  will  be  denied.  Hale  v.  Bryant 
et  al.  34. 

11.  A  defendant,  after  having  assigned  his  property  for  the  benefit  of 
his  creditors,  employed  one  of  them,  the  complainant,  to  assist  him  in 
effecting  a  settlement  with  the  other  creditors,  agreeing  to  pay  him  one- 
half  of  the  assigned  property  that  might  remain  after  the  debts  named 
were  "settled  and  canceled,"  they  to  be  settled  out  of  the  property  so 
transferred,  or  its  proceeds.  The  creditors  signed  a  composition,  whereby 
they  were  to  receive  forty  cents  on  the  dollar.  They  were  not  paid  out 
of  such  property  or  its  proceeds,  but  the  means  were  raised  otherwise, 
and  the  claims,  instead  of  being  canceled,  were  assigned  to  a  third  party, 
who  made  advances  on  them  to  the  creditors.  After  this,  the  parties 
treated  the  contract  as  abandoned,  the  complainant  receiving  the  defend- 
ant's indebtedness  to  him  in  full,  although  he  had  signed  the  composi- 
tion: Held,  that  a  bill  for  the  specific  performance  of  such  agreement 
was  properly  dismissed.     Ibid.  34. 

12.  The  contract  must  be  fair.  No  matter  what  form  a  transaction 
may  take,  however  plausible  on  its  face,  a  court  of  equity  will  discover 
the  real  intention  of  the  parties,  and  will  not  permit  one  party  to  reap 
an  advantage  from  a  contract  not  just  to  others  with  whom  he  is  dealing. 
Ibid.  34. 

Eescission  of  contracts. 

13.  For  fraud — placing  the  parties  in  statu  quo.  Where  a  wife  is 
induced,  through  fraud  and  deception,  to  convey  her  lands  to  another  in 
exchange  for  goods  for  her  husband,  who  was  in  collusion  with  the  other 
party  to  the  transaction,  and  concealed  from  her  the  knowledge  of  the 
fraud,  in  order  to  have  the  exchange  rescinded  she  must  place  the  grantee 
in  statu  quo  by  a  return  of  the  goods,  or  an  offer  to  return  them;  and  she 
will  not  be  excused  for  not  first  doing  this,  from  the  fact  that  when  she 
discovered  the  fraud  the  goods  had  all  been  sold  by  her  husband  and  his 
assignee  in  bankruptcy.  In  such  case  no  right  to  rescind  exists.  Smith 
y.  Brittenham,  540. 

14.  Where  land  has  been  exchanged  for  a  stock  of  goods,  if  the  grantor 
of  the  land  wishes  to  rescind  for  fraud,  he  must  restore  the  property 
received  in  consideration  of  the  land,  in  kind.  The  other  party  can  not 
be  compelled  to  reconvey,  and  take  such  compensation  as  a  court  or  jury 
may  award  him  for  his  goods.  Compensation  has  no  place  in  the  law  of 
rescission.     If  the  party  imposed  upon  can  not  return  the  goods,  he  must 
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pursue  such  other  remedy  as  the  law  affords  hirn.     The  only  exception  to 
the  rule  is  where  the  thing  is  worthless.     In  that  case  no  return,  or  offer 
to  return,  is  necessary.     Smith  v.  Brittenham,  540. 
Setting  aside  tkustee's  sale. 

15.  Of  the  terms — whether  redemption  will  be  required.  On  bill 
filed  to  set  aside  a  trustee's  sale  of  land  under  a  power  in  a  trust  deed, 
on  the  ground  of  its  having  been  fraudulently  made,  in  violation  of  an 
express  promise,  and  for  want  of  proper  notice,  there  is  no  error  in  not 
requiring  the  complainant  to  pay  the  money  necessary  to  redeem  from 
the  trust  deed,  where  no  cross-bill  is  filed  by  the  creditor.  Clevinger 
et  al.  v.  Ross  et  al.  349. 

Setting  aside  execution  sales. 

16.  Whether  on  motion,  or  in  chancery.     See  SALES,  2,  3,  4. 

Setting  aside  voluntary  settlement. 

17.  Of  the  grounds  therefor.    See  VOLUNTARY  SETTLEMENT,  1. 

Practice — postponing  the  hearing. 

18.  Of  the  grounds  therefor.  In  a  suit  in  chancery  pending  in  the 
circuit  court  of  Cook  county,  the  defendant's  solicitor  was  notified,  on 
January  31,  that  the  cause  would  be  heard  on  February  2  following,  on 
which  latter  day  he  entered  a  motion  to  postpone  the  hearing  five  days, 
to  enable  him  to  examine  the  testimony  and  papers,  and  prepare  for  trial, 
which  was  denied.  It  did  not  appear  from  the  affidavit  in  support  of  the 
motion  that  the  solicitor  was  engaged  during  that  time  in  any  other  court, 
and  no  reason  was  shown  why  he  could  not  examine  the  evidence  and 
be  ready  between  the  time  of  the  notice  and  the  time  appointed  for  the 
hearing,  there  being  nothing  complicated  in  the  case:  Held,  that  there 
was  no  error  in  overruling  the  motion.     Firman  v.  Firman,  63. 

Reference  to  master. 

19.  Whether  necessary.  In  decreeing  a  partition  of  lands,  and  an 
account  of  the  rents  and  profits  against  the  heirs  who  had  the  use  of  the 
same,  in  a  case  involving  no  complicated  question  of  facts  or  contrariety 
of  evidence,  the  court  found  the  respective  interests  of  the  parties,  and 
as  against  an  infant  heir  the  eldest  son  should  be  allowed  a  certain  pro- 
portion of  all  taxes,  and  for  all  permanent  improvements  made  by  him 
after  a  certain  date,  excluding  the  value  of  timber  and  materials  taken 
from  the  place,  and  that  the  infant  heir  should  be  allowed  his  proportion 
of  the  rents  and  profits  of  the  estate  from  the  same  date,  fixed  at  $1000 
per  annum,  after  deducting  the  widow's  dower  interest,  etc.  It  also 
appeared  that  the  adult  heirs  had  practically  settled  the  question  of  the 
annual  rental  of  the  premises.  It  was  objected  that  the  reference  to  the 
master  to  state  the  account  should  have  left  him  to  find  the  rental  value, 
as  well  as  to  strike  the  balance  of  the  account:  Held,  that  under  the 
circumstances  there  was  no  error  in  not  referring  the  whole  matter  to 
the  master.     Gilmore  v.  Gilmore  et  al.  277. 
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Report  of  the  master. 

20.  Of  its  sufficiency  as  to  the  subject  matter  of  the  finding.  On 
bill  by  the  heirs  of  a  deceased  partner  against  the  survivor,  for  an  account, 
and  partition  of  lands  held  in  trust  by  the  survivor,  a  finding  by  the  mas- 
ter in  chancery,  to  whom  the  cause  was  referred  to  report  his  conclusions 
both  of  law  and  fact,  that  the  real  estate  of  the  firm  was  divided  on  a 
certain  day,  is  equivalent  to  a  finding  that  all  the  lands  of  the  firm  were 
divided,  and  that  none  others  were  held  in  trust  for  the  late  firm.  Groen- 
endyke  et  al.  v.  Coffeen  et  al.  325. 

21.  As  to  the  basis  of  the  master's  report — whether  it  sufficiently 
appears.  Where  a  master's  report  of  a  partnership  account  did  not  state 
how  he  made  up  his  statement  of  the  account  so  as  to  arrive  at  the  bal- 
ance due,  but  showed  that  two  expert  accountants  had  made  a  very  careful 
examination  of  the  books,  and  that  the  conclusion  they  reached  differed 
widely  from  his  own,  and  the  court  sustained  an  exception  to  his  report, 
it  was  held,  no  error  in  sustaining  the  exception,  as  the  record  failed  to 
show  that  the  calculation  of  the  accountants  was  on  an  erroneous  basis, 
or  whether  the  court  heard  other  evidence,  or  did  not  examine  the  books. 
Ibid.  325. 

Preserving  the  evidence — matters  of  record. 

22.  What  is  a  part  of  the  record  in  chancery  suit.  The  pleadings 
in  a  chancery  case,  and  exhibits,  and  depositions  in  writing,  are  a  part 
of  the  record,  and  no  certificate  of  evidence  is  required  to  make  them 
such;  but  the  testimony  of  witnesses  called  to  testify  on  the  hearing  and 
motions  made  in  the  case  do  not  become  a  part  of  the  record  unless  pre- 
served by  bill  of  exceptions  or  certificate  of  the  judge.  A  petition  for  a 
change  of  venue  is  not  a  pleading.     Heacock  v.  Hosmer,  245. 

23.  A  petition  for  a  change  of  venue  is  a  mere  motion  made  in  a  case, 
and,  like  other  motions,  does  not  become  a  part  of  the  record  in  a  suit  in 
chancery  unless  embodied  into  a  bill  of  exceptions,  or  certificate  properly 
signed  by  the  presiding  judge.  The  rule  in  equity,  in  this  respect,  is  the 
same  as  at  law.     Ibid.  245. 

24.  Finding  the  facts  in  the  decree  —  presumption  —  and  what  is 
matter  of  record.  In  a  chancery  case  it  will  be  presumed  that  the  find- 
ing of  the  facts  by  the  court,  recited  in  the  decree,  was  warranted,  unless 
the  testimony  found  in  the  record  shows  to  the  contrary.  A  party  dis- 
satisfied with  the  finding  of  facts  upon  which  the  decree  is  based,  must 
bring  the  testimony  before  this  court  that  will  show  that  such  facts  were 
erroneously  found,  otherwise  it  will  be  presumed  the  findings  were  war- 
ranted.    Oroenendyke  et  al.  v.  Coffeen  et  al.  325. 

25.  All  depositions  on  file"in  a  chancery  case,  and  the  master's  report 
of  evidence,  become  a  part  of  the  record  without  any  certificate  of  the 
court.  But  when  the  court,  in  its  decree,  finds  the  facts,  from  the  evi- 
dence and  the  depositions  and  master's  report,  and  the  evidence  found  m 
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CHANCERY. 
Preserving  the  evidence— matters  of  record.     Continued. 

the  record  does  not  sustain  the  finding,  it  will  be  presumed  other  evidence 
was  heard,  where  there  is  no  certificate  of  either  the  master  or  the  court 
that  the  record  contains  all  the  evidence.  Groenendyke  et  al.  v.  Cof- 
feen  et  al.  325. 

26.  Where  the  chancellor  specifically  finds  all  the  material  allegations 
of  the  bill  to  be  true,  if  the  evidence  in  the  cause,  upon  which  the  find- 
ings of  the  chancellor  may  be  supposed  to  be  based,  is  not  preserved  in 
the  record,  so  that  this  court  will  be  unable  to  say  that  such  findings 
were  not  warranted  by  the  proofs,  the  intendment  will  be  in  support  of 
the  decree  which  is  based  upon  the  findings.     Secrist  et  al.  v.  Petty,  188. 

27.  Books  of  account — how  to  be  preserved  in  the  record.  It  being 
impracticable  to  make  the  books  of  accounts  of  a  firm  a  part  of  the  record, 
so  that  this  court  may  consider  them,  only  abstracts  of  their  contents 
should  properly  be  incorporated  in  a  certificate  of  evidence.  When  the 
account  embraces  many  items  running  for  many  years,  it  seems  the  court 
may  hear  the  evidence  of  expert  accountants,  and  receive  abstracts  made 
by  them  from  a  careful  examination  of  the  books,  in  stating  an  account. 
Groenendyke  et  al.  v.  Coffeen  et  al.  325. 

28.  And  herein,  whether  evidence  is  necessary — in  case  of  admission 
by  demurrer,  and  under  the  Burnt  Records  act.  It  is  a  fundamental 
rule,  applicable  alike  to  proceedings  in  equity  as  well  as  at  law,  that  no 
proof  is  required  of  any  fact  which  is  admitted  by  the  record  to  be  true. 
So  when  a  party  admits  the  truth  of  a  petition  under  the  Burnt  Eecords 
act,  by  demurring  to  the  same,  and  abides  his  demurrer  when  overruled, 
he  can  not  object  that  no  evidence  is  given  in  support  of  the  allegations 
of  such  petition.     Heacock  v.  Hosmer,  245. 

29.  Under  the  Burnt  Records  act,  in  only  two  classes  of  cases  is  proof 
required  in  support  of  the  petition.  All  other  cases  are  governed  by  the 
general  rules  of  chancery  practice.  When  the  defendant  fails  to  answer 
or  demur,  and  a  decree  is  entered  against  him  by  default,  or  when  the 
facts  set  forth  in  the  petition  are  put  in  issue  by  an  answer,  the  plaintiff 
is  bound  to  support  his  petition  by  evidence,  and  in  either  case  the  evi- 
dence must  be  set  forth  in  the  decree.     Ibid.  245. 

30.  The  statute  requiring  the  evidence  to  be  set  forth  in  all  decrees 
against  married  women,  etc.,  was  intended  to  mean  all  cases  where  the 
statute  or  general  rules  of  chancery  practice  require  evidence  to  be 
heard, — or,  in  other  words,  where  the  decree  is  founded  on  evidence, 
and  not  on  the  admissions  of  the  parties.  It  does  not  require  evidence 
to  be  set  forth  when  a  party  interposes  a  demurrer  which  is  overruled, 
and  he  abides  the  same.     Ibid.  245. 

Decree  for  reconveyance — master's  deed. 

31.  Whether  to  be  considered  title  acquired  at  judicial  sale.  Where 
a  deed  is  made  by  the  master  in  chancery  under  a  decree  of  court  setting 
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CHANCEEY.  Decree  foe  reconveyance— master's  deed.  Continued. 
aside  a  conveyance  previously  made  by  the  complainant  on  the  ground  of 
fraud,  and  ordering  a  reconveyance,  and  in  default  thereof  that  the  master 
make  such  conveyance  to  the  complainant,  the  title  so  derived  by  such 
master's  deed  is  not  one  acquired  at  a  judicial  sale.  The  suit  in  such 
case  is  in  the  nature  of  an  equitable  ejectment  brought  to  recover  the 
land  of  which  the  defendant  holds  the  legal  title.  Smith  v.  Brittenham, 
540. 

Eight  of  trial  by  jury. 

32.  In  chancery.     See  JUEY,  1. 

Partition  by  parol. 

33.  Confirmation  in  chancery.     See  PABTITION,  1. 

CHANGE  OF  VENUE.     See  VENUE,  1;  CHANCEEY,  23. 

CHATTEL  MOETGAGES.  See  MOETGAGES  AND  DEEDS  OF 
TEUST,  16. 

CHECKS. 
Bank  check. 

What  so  regarded.     See  BANKING,  2. 

CLEEKS  OF  COUETS. 
May  be  authorized  to  approve  bonds. 

As  a  ministerial  act.     See  MINISTEEIAL  POWEES,  1. 

CONFESSION  OF  JUDGMENT. 
In  vacation. 

Must  be  an  actual  entry  of  judgment  before  execution  can  issue. 
See  PEOCESS,  1. 

CONFLICT  OF  LAWS. 

AS  TO  THE  TITLE  TO  LAND. 

1.  In  what  jurisdiction  to  be  determined.  The  validity,  force  and 
effect,  and  construction,  of  all  records,  deeds,  contracts  or  agreements 
relating  to  or  affecting  the  title  to  real  property,  without  regard  to  where 
they  are  made,  depend  entirely  on  the  law  of  the  State  where  the  prop- 
erty is  situated,  and  wills  form  no  exception  to  this  rule.  The  statutes 
of  another  State  can  have  no  power  or  influence  in  passing  the  title  to 
lands  here.  All  deeds,  contracts  and  records  relating  to  lands  here  re- 
ceive whatever  force  and  vitality  they  have  as  muniments  of  title,  from 
the  laws  of  this  State,  without  regard  to  where  they  were  made.  West 
v.  Fitz,  425. 
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CONFLICT  OF  LAWS.     As  to  the  title  to  land.     Continued. 

2.  Nor  is  it  competent  for  a  court  of  another  State,  by  any  kind  of  an 
order  or  decree,  to  divest  the  title  of  one  person  to  land  in  this  State  and 
vest  it  in  another.  The  extent  of  its  power  would  be  to  compel  a  party 
within  its  jurisdiction,  holding  the  title  in  trust,  to  convey  it  to  his  suc- 
cessor in  trust.     West  v.  Fits,  425. 

CONSIDEBATION. 
Foe  promise  to  extend  time  of  payment. 

1.  A  money  consideration  is  not  necessary  to  a  contract  extending 
the  time  of  a  payment.  One  promise  is  a  sufficient  consideration  to  sus- 
tain another.  So  where  one  person  does  an  act  beneficial  to  another,  or 
agrees  to  do  so,  that  forms  a  sufficient  consideration  to  support  an  agree- 
ment.    Thayer  v.  Allison,  180. 

2.  Where  a  party  had  contracted  for  the  purchase  of  coal  land,  which 
he  was  testing  by  boring  for  coal,  and  before  his  second  payment  ma- 
tured he  procured  the  written  promise  of  his  vendor  to  extend  the  time 
of  such  payment  one  month,  to  enable  him  to  further  develop  its  re- 
sources, which  he  agreed  to  do,  so  that  he  might  find  a  purchaser  at  a 
price  above  ordinary  farm  land,  instead  of  surrendering  his  contract,  as 
he  had  the  right  to  do,  it  was  held,  that  the  agreement  to  make  the  said 
tests  and  to  endeavor  to  find  purchasers,  so  as  to  enable  the  vendor  to 
realize  the  contract  price,  was  a  sufficient  consideration  for  the  promise 
to  extend  the  time  of  payment.     Ibid.  180. 

Defences  in  respect  thereto. 

3.  The  statute,  with  certain  limitations,  allows  a  defendant,  when  sued 
upon  a  promissory  note,  etc.,  to  interpose  as  a  defence,  either  a  want 
of  consideration,  or  a  total  or  partial  failure  of  consideration.  These 
defences  are  distinct,  and  must  be  pleaded  separately.  Wadhamsv. 
Swan,  46. 

CONSTITUTIONAL  LAW. 

Legislative  power. 

1.  Generally.  The  State,  through  the  General  Assembly,  has  supreme 
legislative  power,  except  so  far  as  it  is  limited  by  its  constitution,  or  such 
as  has  been  delegated  to  the  general  government,  or  its  exercise  has  been 
limited  by  the  Federal  constitution.  Hawthorne  et  al.  v.  The  People, 
302. 

Presumption— as  to  validity  of  laws. 

2.  Where  a  law  is  found  upon  the  statute  books,  the  presumption  is 
that  it  conforms  to  the  constitution,  and  that  it  is  a  valid  enactment,  and 
the  courts  will  not  hold  it  unconstitutional  in  case  of  doubt.  To  author- 
ize the  court  to  hold  a  law  unconstitutional,  its  repugnance  to  the  organic 
law  must  clearly  appear.     Ibid.  302. 
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CONSTITUTIONAL  LAW.     Continued. 
Police  power  of  the  State. 

3.  Its  limitations  and  extent.  The  police  power  of  the  State,  when 
exercised  by  the  legislature  in  the  passage  of  laws  for  the  protection  of 
life,  liberty  and  property,  or  laws  for  the  general  welfare,  has  no  limita- 
tions or  restrictions,  except  such  as  are  found  in  the  constitution.  Haw- 
thorne et  al.  v.  The  People,  302. 

Laws  regulating  and  in  restraint  of  trade. 

4.  How  far  permissible.  The  fact  that  a  law  regulates  trade  or  any 
business,  or  in  some  degree  operates  as  a  restraint  on  the  same,  does  not 
render  it  obnoxious  to  any  constitutional  provision.  The  legislature,  for 
the  safety,  security  and  welfare  of  society,  may  control  the  acts  of  the 
governed  even  as  to  the  time  and  manner  of  performing  labor,  and  in  the 
manner  in  which  persons  shall  use  their  property,  to  prevent  injury  to 
others.     Ibid.  302. 

Judicial  and  ministerial  powers. 

5.  Authorizing  clerks  to  approve  bonds.  A  statute  conferring  power 
on  the  circuit  clerk  or  recorder  of  deeds  to  determine  the  sufficiency  of 
bonds  required  to  be  given,  is  not  unconstitutional,  as  conferring  judicial 
powers  on  such  officers.  Such  power  has  been  recognized  as  ministerial. 
Ibid.  302. 

Amending  statutes. 

6.  As  to  the  mode  of  amendment,  under  the  constitution.  See  STAT- 
UTES, 8,  9. 

7.  Of  the  Dram-shop  act  of  1883 —  whether  in  compliance  with 
the  constitution  as  an  amendatory  statute.  See  INTOXICATING 
LIQUORS,  3. 

Attorney's  fees — in  suits  against  railroads. 

8.  Constitutionality  of  the  act  of  1879.     See  RAILROADS,  8,  9. 
Butter  and  cheese  factories. 

9.  Constitutionality  of  the  act  of  1883  on  that  subject.  See  BUT- 
TER AND  CHEESE  FACTORIES,  1,  2. 

Curative  legislation. 

10.  How  far  allowable.     See  CURATIVE  LEGISLATION,  1. 
Drainage  law. 

11.  Power  under  constitution — as  to  mode  of  creating  drainage  dis- 
tricts— and  the  agencies  to  be  employed  and  conditions  prescribed  in 
respect  thereto.     See  DRAINAGE  LAW,  1  to  10. 

Fencing  railway  tracks. 

12.  Constitutionality  of  the  statute  requiring  that  to  be  done.  See 
RAILROADS,  1,  2. 

Right  of  trial  by  jury. 

13.  Under  the  Burnt  Records  act — and  in  cases  in  chancery  gener- 
ally.    See  JURY,  1. 
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CONSTITUTIONAL  LAW.     Continued. 
Taxation— rule  of  unifokmity. 

14.  As  applied  to  "liquor  dealers"  designated  as  a  class.  See 
INTOXICATING  LIQUORS,  4. 

Statutes— as  embracing  more  than  one  subject. 

15.  The  constitution  to  be  liberally  construed.     See  STATUTES,  1. 

16.  The  Drainage  act  of  1879,  and  the  amendatory  act  of  1883— of 
their  validity  as  embracing  but  one  subject.  See  DRAINAGE  LAW, 
1,  2. 

Of  the  title  of  an  act. 

17.  Whether  the  subject  is  embraced  therein — act  of  1883  relating  to 
butter  and  cheese  factories.     See  STATUTES,  6. 

18.  Whether  the  subject  is  properly  embraced  in  the  title.  The  rule 
undrer  the  constitution.     See  STATUTES,  3,  4. 

19.  Application  of  the  rule  to  the  Dram-shop  act  of  1883.  See 
INTOXICATING  LIQUORS,  2. 

General  and  special  legislation. 

20.  As  to  an  act  applying  to  a  class  of  persons.     See  STATUTES,  7. 

CONSTRUCTION  OF  CONTRACTS.     See  CONTRACTS,  10  to  14. 
CONSTRUCTION  OF  STATUTES.     See  STATUTES,  12  to  22. 

CONTINUANCE. 

Absence  of  witnesses. 

1.  Materiality  of  the  proposed  testimony.  Preliminary  to  the  trial 
of  two  defendants  on  a  charge  of  murder,  alleged  to  have  been  com- 
mitted on  the  night  of  the  10th  of  July,  by  compelling  the  deceased  to 
jump  from  a  railroad  car  while  in  rapid  motion,  the  court  refused  a  con- 
tinuance on  behalf  of  the  accused,  asked  on  the  ground  of  the  absence  of 
two  witnesses  residing  in  Indiana,  by  whom  the  defendants  expected  to 
prove  that  such  witnesses  saw  the  defendants  at  the  town  of  Godfrey,  in 
Madison  county,  Illinois,  on  the  evening  of  July  9,  a  place  distant  some 
twenty-five  or  thirty  miles  from  where  the  offence  was  charged  to  have 
been  committed:  Held,  no  error,  as  the  affidavit  failed  to  show  any 
incompatibility  between  the  fact  alleged,  as  expected  to  be  proved,  and 
the  commission  of  the  offence  by  the  defendants.  The  absent  testimony 
was  immaterial.     Adams  et  al.  v.  The  People,  444. 

2.  Sufficiency  of  affidavit.  One  ground  for  a  continuance  in  a  crim- 
inal case  was  the  absence  of  witnesses;  but  it  did  not  appear  from  the 
affidavit  but  that  the  same  facts  might  be  proved  by  other  witnesses: 
Held,  that  this  ground  was  not  sufficient.     Dunnv.  The  People,  635. 
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CONTINUANCE.     Continued. 
"Want  of  time. 

3.  To  prepare  the  defence.  An  offence  was  alleged  to  have  been 
committed  on  March  31,  and  the  defendant  was  arrested  on  the  same 
day,  so  that  both  he  and  his  counsel  were  then  informed  of  the  nature 
and  character  of  the  offence  with  which  the  defendant  was  charged,  and 
the  indictment  was  not  found  until  forty-seven  days  thereafter,  and  the 
trial  was  had  twenty  days  later.  It  was  apparent  from  the  nature  and 
character  of  the  case,  as  shown  by  the  record,  that  the  defendant  had 
ample  time  to  prepare  for  trial.  It  was  held,  no  error  to  refuse  a  con- 
tinuance on  the  ground  that  defendant's  counsel  had  been  so  occupied 
with  other  cases  in  the  circuit  and  Appellate  courts  that  he  had  not  suffi- 
cient time  and  opportunity  to  prepare  the  case  for  trial.  Dunn  v.  The 
People,  635. 

In  proceeding  to  alter  road. 

4.  Continuance  by  supervisors  on  appeal — no  proclamation  neces- 
sary.    See  HIGHWAYS,  4. 

CONTEACTS. 

Mental  capacity. 

1.  Whether  sufficient.  Although  the  mind  of  a  person  may  be  to 
some  extent  impaired  by  age  or  disease,  still,  if  he  be  capable  of  trans- 
acting his  ordinary  business, — if  he  understands  the  nature  of  the  busi- 
ness in  which  he  is  engaged,  and  the  effect  of  what  he  is  doing,  and  can 
exercise  his  will  with  reference  thereto, — his  acts  will  be  valid  and  bind- 
ing.    English  v.  Porter,  285. 

Mutuality. 

2.  It  is  a  rule  of  general  application  that  a  contract  between  parties 
sui  juris  must  be  mutual, — that  is,  if  either  is  bound  both  will  be  bound. 
Weaver  et  al.  v.  Weaver,  225. 

Of  the  relations  between  the  parties. 

3.  As  affecting  the  validity  of  a  conveyance  of  land  in  payment  of 
a  debt.  A  conveyance  of  land  in  payment  of  the  notes  of  the  grantor, 
for  money  owing  to  the  grantee,  will  be  sustained,  and  in  such  case  it  is 
immaterial  in  what  relation  the  parties  may  have  stood  toward  each  other. 
It  is  only  where  a  conveyance  is  purely  voluntary,  or  at  least  for  an  inad- 
equate consideration,  that  inquiry  into  that  relationship  can  become 
material.     English  v.  Porter,  285. 

Contract  unfairly  obtained. 

4.  Release  of  damages.  A  release  of  all  claim  for  damages  growing 
out  of  a  personal  injury  caused  by  negligence  on  the  part  of  defendant, 
if  fairly  obtained  by  the  agents  of  defendant,  (a  railway  company,)  and 
understandingly  executed  by  the  plaintiff,  is  an  effectual  bar  to  an  action 
to  recover  for  such  injury.  Chicago,  Rock  Island  and  Pacific  Ry.  Co. 
v.  Lewis,  120. 
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5.  If  a  party,  however,  after  receiving  a  serious  personal  injury  as 
a  passenger  on  a  railway  train,  through  negligence  of  the  company,  is 
induced  to  sign  a  release  of  all  damages  by  the  agents  of  the  company, 
through  their  representations  or  acts,  which  induce  in  his  mind  the  belief 
he  is  only  signing  a  receipt  for  money  paid  him  at  the  time  for  loss  of 
time  and  expenses  incident  to  the  delay  resulting  from  the  accident,  and 
not  as  a  discharge  of  the  company  for  the  injuries  sustained,  or  if  such 
release  is  procured  by  fraud  and  circumvention,  it  will  be  void  as  to 
the  party  so  induced  to  execute  the  same.  Fraud  vitiates  everything  it 
touches,  and  a  party  will  not  be  allowed  to  avail  of  an  undue  advantage 
obtained  over  another  by  fraudulent  practices.  Chicago,  Rock  Island 
and  Pacific  Ry.  Co.  v.  Lewis,  120. 

6.  Or,  if  a  person,  while  under  the  influence  of  opiates  to  such  an 
extent  as  to  be  incapacitated  to  contract,  is  induced  to  execute  a  release 
of  damages  for  a  personal  injury,  it  will  not  be  obligatory  upon  him,  and 
will  be  no  defence  to  an  action  brought  by  him.     Ibid.  120. 

Negligence — signing  paper  without  reading. 

7.  Where  a  person  was  severely  injured  as  a  passenger  on  cars  of  a 
railway  company,  and  in  a  few  hours  after  being  taken  to  a  hotel,  after 
the  injury,  was  induced  by  the  agents  of  the  company  to  sign  a  release  of 
his  right  of  action,  under  the  belief  he  was  signing  only  a  receipt  for 
money,  which  belief  was  caused  by  their  fraudulent  practices  and  repre- 
sentations, and  it  appeared  that  at  the  time  he  was  suffering  great  phys- 
ical pain  and  laboring  under  the  effect  of  opiates,  it  was  held,  that  under 
the  circumstances  he  was  not  chargeable  with  such  negligence  in  exe- 
cuting the  release  without  having  first  read  the  same,  as  to  preclude  him 
from  asserting  the  truth  as  to  the  manner  in  which  his  signature  was 
procured.     Ibid.  120. 

Vendor  and  purchaser. 

8.  Right  of  the  latter  to  rescind — as  to  the  time  fixed  by  the  con- 
tract. A  purchaser  of  land  supposed  to  be  coal  land,  made  his  first  pay- 
ment, and  was  to  pay  the  balance  in  three  installments,  the  first  of  the 
deferred  payments  on  the  first  day  of  March  following,  the  contract  giving 
him  the  option  to  rescind  at  any  time  before  such  first  deferred  payment 
should  become  due,  forfeiting  his  first  payment.  Prior  to  that  time  the 
vendor  extended  the  time  of  payment  to  the  first  day  of  April  following, 
to  enable  further  tests  to  be  made  to  find  coal:  Held,  that  the  purchaser 
had  the  right,  after  such  extension,  to  rescind  at  any  time  before  the  first 
day  of  April, — the  time  the  deferred  payment,  under  the  extension,  would 
become  due.     Thayer  v.  Allison,  180. 

9.  Indorsing  a  release  as  a  condition  to  the  right  to  rescind.  Where 
the  contract  gave  to  the  purchaser  the  option  to  rescind  his  purchase  at 
any  time  before  the  second  payment  should  become  due,  by  delivering 
back  to  the  vendor  the  contract,  with  an  indorsement  thereon  releasing 
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him  from  all  obligation  thereunder,  the  vendor  in  such  case  to  retain  the 
amount  already  paid,  the  purchaser  may  rescind  the  purchase  by  sur- 
rendering the  contract  to  the  vendor,  and  notifying  him  of  his  intention 
to  rescind,  before  the  second  payment  becomes  due.  In  such  case  the 
indorsement  of  his  release  of  the  vendor  upon  the  contract  is  not  essen- 
tial to  the  right  to  rescind,  as  the  surrender  itself  would  operate  as  a 
release.     Thayer  v.  Allison,  180. 

Construction  of  contracts. 

10.  Rule  of  construction — as  to  meaning  of  words.  Words  in  a  con- 
tract are  to  be  construed  according  to  their  strict  and  primary  acceptation, 
unless  from  the  context,  and  the  intention  of  the  parties  to  be  collected 
from  it,  they  appear  to  be  used  in  a  different  sense,  or  unless  in  their 
strict  sense  they  are  incapable  of  being  carried  into  effect.  Kirby  v. 
Wabash,  St.  Louis  and  Pacific  Ry.  Co.  et  al.  412. 

11.  In  case  of  doubt,  in  whose  favor  to  be  solved.  If  from  a  con- 
tract for  a  conveyance  of  a  right  of  way  upon  a  certain  condition,  it  is 
doubtful  what  is  intended  by  the  words  as  to  the  condition,  the  doubt 
must  be  solved  in  favor  of  the  grantee.     Ibid.  412. 

Contract  construed. 

12.  As  to  location  of  right  of  way  and  railroad.  The  owner  of  lands 
gave  a  bond  to  a  railway  company  proposing  to  construct  a  railroad,  obli- 
gating himself  to  make  a  deed  for  a  strip  of  land  fifty  feet  wide  on  each 
side  of  the  center  line  of  the  road,  as  the  same  might  be  located  upon 
and  over  his  lands,  which  were  described,  provided  said  railroad  should 
be  built  west  and  north  of  his  dwelling  house  then  occupied  by  him  "on 
said  premises,"  when  the  road  was  completed,  etc.,  which  also  provided 
that  unless  the  road  was  constructed  so  that  cars  might  run  over  the 
same  by  a  day  named,  it  should  become  void.  Under  this,  the  company 
entered  upon  a  part  of  the  premises,  without  objection  by  the  owner,  and 
constructed  its  road  in  the  time  named,  west  and  north  of  the  dwelling 
house,  but  that  part  of  the  road  north  of  the  house  was  not  built  on 
such  party's  land.  It  appeared  that  his  house  was  situate  only  two  hun- 
dred feet  south  of  his  north  line:  Held,  that  the  condition  of  the  bond 
was  complied  with  if  the  road  was  built  west  and  north  of  the  house, 
without  regard  to  the  ownership  of  the  land  on  which  it  was  built,  and 
that  the  words,  "on  said  premises,"  qualified  the  word  "house,"  or  should 
be  regarded  as  merely  redundant.     Ibid.  412. 

13.  As  to  royalty  under  patent  right — of  the  rate  to  be  paid  in  case 
of  subsequent  contracts  with  others  at  a  reduced  rate.  The  holder  of 
letters  patent  for  the  manufacture  of  barbed  fence  wire  gave  the  com- 
plainant a  license  to  manufacture  1200  tons  annually  of  the  fence  wire, 
at  a  royalty  of  seventy-five  cents  per  hundred  pounds  manufactured, 
the  licenser  fixing  the  price  at  which  the  barbed  wire  should  be  sold, 
and  agreeing,  in  case  of  any  subsequent  licenses  being  granted  at  a  less 
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royalty,  the  first  licensee  should  not  be  required  to  pay  any  more  than 
such  subsequent  licensee.  Afterwards,  the  licenser  granted  a  license  to 
another,  by  which  the  latter  was  authorized  to  manufacture  a  given  num- 
ber of  tons  of  the  same  wire  free  of  royalty,  and  a  like  amount  for  a 
reduced  royalty.  On  bill  by  the  first  licensee  to  specifically  enforce  the 
contract  to  reduce  the  royalty,  it  was  urged  that  as  the  complainant  had 
sold  all  the  wire  he  was  allowed  to  manufacture,  he  was  not  injured  by 
the  grant  of  the  subsequent  license:  Held,  that  the  question  of  damages 
was  not  involved,  but  the  royalty  the  complainant  was  to  pay, — whether 
he  was  to  pay  that  originally  agreed  to  be  paid,  or  the  reduced  rate  in  the 
subsequent  license,  and  that  such  a  contract  was  enforceable.  Wash- 
burn &  Moen  Manf.  Co.  v.  Chicago  Galvanized  Wire  Fence  Co.  71. 

14.  A  granted  a  license  to  B  to  manufacture  1200  tons  of  barbed  wire 
fence,  for  which  B  was  to  pay  A  a  royalty  of  seventy-five  cents  on  the 
hundred  pounds,  under  a  contract  that  if  A  granted  any  licenses  in  the 
future  at  any  lower  royalty,  then  B  was  to  have  the  benefit  of  such  re- 
duction, and  pay  only  the  same  royalty.  Afterward,  A  granted  a  license 
to  C,  giving  him  the  privilege  of  manufacturing  10,000  tons  of  the  barbed 
wire,  the  first  4000  tons  to  be  free  of  royalty,  and  C  to  pay  fifty  cents 
royalty  on  the  next  4000  tons  he  might  manufacture,  and  seventy-five 
cents  on  the  remaining  2000  tons.  B  filed  his  bill  against  A  to  enforce 
the  agreement  to  reduce  the  royalty,  upon  the  hearing  of  which  the  court 
granted  the  relief  sought,  decreeing  that  B  should  not  be  required  to  pay 
any  royalty  on  any  part  of  the  wire  made  by  him.  C  was  not  bound  to 
manufacture  more  than  4000  tons  yearly,  and  the  proof  showed  that  up 
to  the  time  of  the  hearing  C  had  not  manufactured  in  excess  of  4000 
tons:  Held,  that  if  C  manufactured  in  excess  of  4000  tons,  so  that  he 
paid  a  royalty,  B  also  should  pay  a  proportionate  one,  and  that  in  respect 
of  such  subsequent  manufacture  by  C  the  decree  should  be  modified, 
allowing  two-tenths  of  B's  manufacture  to  go  free,  and  charging  him,  as 
to  the  residue,  the  same  as  C  was  to  pay.     Ibid.  71. 

By  married  women. 

15.  Power  to  make  binding  contracts.    See  MABKIED  WOMEN,  1,  2. 
Contradicting  written  contract. 

16.  By  parol— as  to  whom  the  rule  obtains  that  it  is  not  admissible. 
See  EVIDENCE,  6. 

Kescission  of  contract. 

17.  For  fraud — placing  the  parties  in  statu  quo.  See  CHAN- 
CEKY,  13,  14. 

CONTRIBUTION. 

As  between  tenants  in  common. 

For  purchase  money  paid — circumstances  in  discharge  of  the  lia- 
bility.    See  TENANTS  IN  COMMON,  1. 
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CONVEYANCES. 
Omission  of  the  woed  "heirs." 

1.  As  affecting  the  character  of  the  estate.  In  this  State  the  omis- 
sion of  the  word  "heirs,"  or  any  other  words  used  in  limiting  a  fee  at 
common  law,  is  wholly  without  significance,  either  in  a  deed  or  will. 
Without  such  words  they  will  be  construed  to  have  the  force  and  effect 
they  would  have  at  common  law  if  such  words  were  added.  West  v. 
Fitz,  425. 

Conveyance  by  trustee. 

2.  As  to  the  mode— what  estate  the  trustee  may  convey.  See  TRUSTS 
AND  TRUSTEES,  7,  8. 

Tax  deed. 

3.  Remedy  as  to  mistakes  therein — duty  of  the  county  clerk.  See 
TAX  TITLE,  3,  4. 

Description— boundary. 

4.  Conveyance  of  land  hounding  on  highway  or  river — whether  the 
grant  goes  to  the  center  or  only  to  the  margin  of  the  highway  or  river. 
See  DESCRIPTION— BOUNDARY,  1,  2,  3. 

COSTS. 
In  proceeding  under  Drainage  law. 

1.  As  to  costs  improperly  made.  Under  the  last  part  of  section  21 
of  the  Drainage  act,  costs  improperly  made  in  the  county  court  on  an 
appeal  from  an  order  of  the  supervisors  reducing  the  amount  of  special 
assessments  of  benefits  against  lands,  may  be  ordered  by  the  court  to  be 
paid  by  the  party  making  the  same.  Drainage  Commissioners  v.  Hud- 
son et  al.  659. 

Apportionment  of  costs. 

2.  When  unnecessarily  made.  After  a  defendant  in  a  suit  for  divorce 
had  withdrawn  his  answer  and  allowed  a  default  to  be  taken  against  him, 
only  reserving  the  right  to  contest  the  case  in  respect  to  alimony,  solicit- 
or's and  other  fees,  the  complainant  made  $342.15  costs  for  master's  and 
reporter's  fees.  It  appeared  that  much  of  the  evidence,  had  no  proper 
place  in  the  record,  and  might  have  been  dispensed  with.  The  court 
below  required  the  defendant  to  pay  all  these  costs,  but  this  court,  on 
appeal,  modified  the  decree  by  requiring  the  defendant  to  pay  only  one- 
half  of  that  amount.     Firman  v.  Firman,  63. 

Under  what  process  to  be  collected. 

3.  Whether  by  fee-bill  or  upon  execution.  Where  final  judgment  is 
rendered  in  favor  of  the  defendant  for  his  costs,  they  can  be  collected  of 
the  plaintiff  only  by  execution.  In  such  a  case  a  fee-bill  issued  against 
the  plaintiff,  for  both  his  and  the  defendant's  costs,  is  void,  and  no  valid 
sale  of  property  can  be  made  under  it.     Sheldon  v.  Van  Vleck  et  al.  452. 

4.  A  fee-bill  containing  in  fact,  as  appears  on  its  face,  the  costs,  only, 
of  the  party  against  whom  it  is  issued,  is  a  legal  process,  and  a  levy  upon 
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and  sale  of  land  of  the  party  under  it  will  pass  the  title,  when  followed 
by  a  sheriff's  deed.  The  mere  omission  of  the  clerk  to  state  in  the  fee- 
bill  that  it  contains  only  the  costs  of  the  party  against  whom  it  is  issued, 
does  not  render  it  invalid,  when  it  distinctly  appears  on  the  face  of  the 
writ  that  no  other  costs  are  included.  Sheldon  v.  Van  Vleck  et  al.  452. 
Time  of  issuing  fee-bile. 

5.  Within  what  time  a  fee-bill  may  be  issued.  A  fee-bill  against  a 
party  for  his  costs,  issued  after  a  lapse  of  more  than  one  year  from  the 
last  day  of  the  term  of  court  at  which  the  party's  suit  was  dismissed,  no 
other  one  having  been  issued,  if  within  eleven  years  is  not  invalid,  and 
the  party's  property  may  be  sold  under  it.     Ibid.  452. 

6.  By  the  statute  in  force  ever  since  1859,  the  clerk,  on  proper  appli- 
cation, may,  at  any  time  within  eleven  years  after  the  accruing  of  the 
right  thereto,  issue  a  fee-bill,  which  will  have  the  same  force  and  effect 
as  if  issued  within  the  year  next  succeeding.     Ibid.  452. 

COUNTY  CLEEK. 
Mistake  in  tax  deed. 

Duty  of  the  clerk  to  correct  it.     See  TAX  TITLE,  4. 

COUNTY  COURT. 
Jurisdiction. 

In  the  matter  of  citation  to  guardian,  and  settlement  of  his  accounts. 
See  GUARDIAN  AND  WARD,  2. 

CRIMINAL  LAW. 

Jurisdiction. 

1.  Local  jurisdiction  of  offences— exception  to  the  rule.  Under  the 
constitution  and  laws  of  this  State,  as  at  common  law,  the  local  jurisdic- 
tion of  all  offences  is  in  the  county  where  the  offence  is  committed.  The 
crime  of  larceny  is  made  an  exception,  and  the  offender  may  be  tried  in 
any  county  to  which  he  carries  the  stolen  property,  or  where  it  may  be 
found,  as  well  as  in  the  county  in  which  the  property  was  first  taken. 
This  rule  has  no  application,  however,  to  any  crime  other  than  larceny. 
The  offence  of  receiving  stolen  property,  or  aiding  in  its  concealment, 
knowing  it  to  have  been  stolen,  is  not  embraced  in  section  393  of  the 
Criminal  Code,  and  the  person  must  be  tried  in  the  county  where  the 
offence  was  committed.     Campbell  v.  The  People,  565. 

Of  the  intent. 

2.  Detective  participating  in  criminal  act— want  of  felonious  intent. 
On  an  indictment  for  burglary,  for  breaking  and  entering  a  dwelling 
house  with  intent  to  rob  or  steal,  the  intent  with  which  the  defendant 
enters  the  house  is  the  gist  of  the  charge,  and  if  the  proof  does  not  show 
the  felonious  intent  charged,  no  conviction  can  rightfully  be  had.  Price 
v.  The  People,  109. 
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3.  On  the  trial  of  several  persons  for  burglary,  where  one  claims  that 
although  he  accompanied  the  others,  and  with  them  entered  the  house, 
he  was  acting  merely  as  a  detective,  to  fasten  guilt  on  his  associates,  if 
the  evidence  tending  to  prove  this  fact  is  sufficiently  strong  to  raise  a 
clearly  well  founded  doubt  of  his  guilt,  he  ought  to  be  acquitted.  Price 
v.  The  People,  109. 

4.  Evidence  admissible  to  show  the  intent.  One  of  several  persons 
being  tried  on  a  charge  of  burglary,  claiming  that  he  was  acting  as  a 
detective  as  to  the  others,  testified  to  being  approached  by  one  of  his 
co-defendants  and  requested  to  take  a  part  in  the  proposed  burglary  and 
robbery.  He  was  then  asked  whether  or  not  he  advised  with  one  B.,  a 
justice  of  the  peace,  in  reference  to  going  with  the  parties  intending  to 
rob,  which  question  the  court  refused  to  allow  to  be  answered:  Held, 
that  the  exclusion  of  the  proposed  evidence  asked  for  was  clearly  errone- 
ous. The  giving  of  notice  to  a  peace  officer  of  an  intended  burglary  or 
robbery,  by  one  seemingly  acting  with  others,  tends  strongly  to  negative 
any  criminal  intent  on  his  part  in  afterward  accompanying  the  real  bur- 
glars.    Ibid.  109. 

5.  Sufficiency  of  evidence  as  to  the  absence  of  a  felonious  intent. 
Three  persons  were  indicted  for  burglary,  and  convicted.  It  appeared 
in  evidence  that  one  of  them,  before  the  burglarious  act  was  committed, 
gave  information  of  the  intended  crime  to  a  justice  of  the  peace,  and  on 
the  day  the  crime  was  in  fact  committed,  informed  a  constable  and  others 
of  the  same,  giving  the  names  of  all  the  persons  concerned,  and  of  the 
time  and  place  of  the  proposed  crime,  and  requested  the  constable  to  take 
steps  to  have  the  other  defendants  arrested,  and  that  he  accompanied  his 
co-defendants  to  the  place  assigned  and  seemingly  participated  with  them 
in  their  acts,  and  that  on  the  following  morning  he  gave  such  full  inform- 
ation of  the  affair  as  led  to  the  arrest  of  the  parties.  The  jury  found  all 
the  defendants  guilty:  Held,  that  under  the  facts  of  the  case  the  con- 
viction of  the  party  giving  such  information,  and  who  claimed  to  have 
acted  as  a  detective,  could  not  be  sustained.     Ibid.  109. 

MUEDEK. 

6.  What  constitutes  the  crime — of  the  intent.  Intent  to  kill  does  not 
enter  into  the  definition  of  murder.  It  is  enough  if  the  unlawful  killing 
be  done  with  malice  aforethought,  either  express  or  implied.  Adams 
et  al.  v.  The  People,  444. 

7.  If  a  party  of  men  board  a  railway  car,  and  while  the  train  is  running 
draw  deadly  weapons  on  a  passenger,  and  make  him  hold  up  his  hands 
while  they  rob  his  person,  and  then  by  threats  and  intimidation  cause 
him  to  jump  from  the  car  door,  they  commanding  him  to  do  so,  and  he  is 
thereby  killed,  they  will  be  guilty  of  murder.  In  such  case  it  is  not 
essential  that  death  should  be  the  probable  and  reasonable  result  of  the 
act  the  deceased  is  forced  to  do.     It  is  sufficient  that  death  or  great  bodily 
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harm  was  the  natural  result.  Forcing  a  person  to  do  an  act  which  causes 
his  death,  renders  the  death  the  guilty  deed  of  him  who  compelled  the 
deceased  to  do  the  act.     Adams  et  al.  v.  The  People,  444. 

8.  Malice  may  be  inferred  when  an  act  unlawful  in  itself  is  done 
deliberately,  and  with  intention  of  mischief  or  great  bodily  harm  to  those 
on  whom  it  may  chance  to  light,  if  death  is  occasioned  by  it.  By  the 
statute,  if  an  involuntary  killing  shall  happen  in  the  commission  of  an 
unlawful  act  which  in  its  consequences  naturally  tends  to  destroy  the  life 
of  a  human  being,  or  the  act  is  committed  in  the  execution  of  a  feloni- 
ous intent,  the  offence  is  declared  murder.     Ibid.  444. 

Concealing  stolen  property. 

9.  A  party  knowing  property  to  have  been  stolen,  has  no  right  to 
conceal  the  same,  even  with  the  intention  to  save  himself  from  loss; 
and  a  clause  in  an  instruction,  on  the  part  of  the  defendant,  announcing 
a  different  rule,  will  vitiate  the  entire  instruction.  Campbell  v.  The 
People,  565. 

Alibi. 

10.  Of  proposed  evidence  in  respect  thereto.  Preliminary  to  the  trial 
of  two  defendants  on  a  charge  of  murder,  alleged  to  have  been  com- 
mitted on  the  night  of  the  10th  of  July,  by  compelling  the  deceased  to 
jump  from  a  railroad  car  while  in  rapid  motion,  the  court  refused  a  con- 
tinuance on  behalf  of  the  accused,  asked  on  the  ground  of  the  absence  of 
two  witnesses  residing  in  Indiana,  by  whom  the  defendants  expected  to 
prove  that  such  witnesses  saw  the  defendants  at  the  town  of  Godfrey,  in 
Madison  county,  Illinois,  on  the  evening  of  July  9,  a  place  distant  some 
twenty-five  or  thirty  miles  from  where  the  offence  was  charged  to  have 
been  committed:  Held,  no  error,  as  the  affidavit  failed  to  show  any 
incompatibility  between  the  fact  alleged,  as  expected  to  be  proved,  and 
the  commission  of  the  offence  by  the  defendants.  The  absent  testimony 
was  immaterial.     Adams  et  al.  v.  The  People,  444. 

Drunkenness. 

11.  Or  insanity  produced  by  intoxication,  as  a  defence.  Temporary 
insanity  produced  immediately  by  intoxication,  furnishes  no  excuse  for 
the  commission  of  a  homicide  or  other  crime,  but  a  fixed  insanity  does. 
Whether  a  party  committing  a  crime  is  under  the  influence  of  a  fixed 
insanity,  or  a  temporary  one  induced  immediately  by  intoxication,  is  a 
question  of  fact  for  the  jury,  and  their  verdict  will  not  be  disturbed 
unless  it  is  clearly  against  the  evidence.     Upstone  v.  The  People,  169. 

12.  While  it  is  true  there  must  be  a  joint  union  of  act  and  intention, 
or  criminal  negligence,  to  constitute  a  criminal  offence,  yet  when  without 
intoxication  the  law  will  impute  to  the  act  a  criminal  intent, — as,  in  the 
case  of  a  wanton  killing  of  another  without  provocation,  voluntary  drunk- 
enness is  not  available  to  disprove  such  intent,  so  as  to  reduce  the  crime 
from  murder  to  manslaughter.     Ibid.  169. 
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13.  Voluntary  intoxication  furnishes  no  excuse  for  crime  committed 
under  its  influence,  even  if  the  intoxication  is  so  extreme  as  to  make  the 
author  of  the  crime  unconscious  of  what  he  is  doing,  or  to  create  a  tem- 
porary insanity.     Upstone  v.  The  People,  169. 

14.  Evidence  of  defendant's  previous  habits  of  intoxication.  On 
the  trial  of  a  defendant  for  murder,  when  insanity  is  set  up  in  defence, 
and  he  is  shown  to  have  been  intoxicated  at  the  time  of  the  homicide, 
evidence  of  his  previous  intoxication  will  be  properly  received  from  the 
prosecution,  as  bearing  upon  the  question  of  intoxication  at  the  time 
of  the  killing,  and  of  the  conduct  of  the  defendant  while  in  that  state. 
Ibid.  169. 

Insanity  as  a  defence. 

15.  As  to  the  test  of  responsibility.  Where  reason  and  judgment 
are  not  overcome,  but  the  person  charged  with  crime  at  the  time  retains 
the  power  to  choose  between  right  and  wrong  as  to  the  particular  act 
done,  he  can  not  escape  responsibility  for  his  acts  under  the  plea  of  in- 
sanity.    Dunn  v.  The  People,  635. 

16.  So,  if  at  the  time  a  deadly  assault  is  made,  the  person  making  the 
assault  knew  that  it  was  wrong  to  commit  such  an  act,  and  had  the  power 
of  mind  to  choose  either  to  do  or  not  to  do,  and  of  controlling  his  con- 
duct in  accordance  with  such  choice,  he  will  be  held  amenable  to  the  law, 
although  he  was  not  entirely  and  perfectly  sane.     Ibid.  635. 

Former  acquittal. 

17.  Whether  a  bar  to  a  second  prosecution— jurisdiction  essential — 
former  acquittal  in  another  county.  The  trial  and  acquittal,  in  one 
county,  of  one  charged  with  receiving  stolen  goods,  knowing  them  to 
have  been  stolen,  is  no  bar  to  an  indictment  for  the  same  offence  in  a 
different  count}7,  unless  it  shall  appear  that  the  offence  was  committed 
in  the  county  in  which  the  acquittal  was  had,  so  as  to  give  the  circuit 
court  of  that  county  jurisdiction.  An  acquittal  of  a  crime  by  a  court 
having  no  jurisdiction  is  no  bar  to  a  prosecution  for  the  same  offence  in 
a  court  having  jurisdiction.     Campbell  v.  The  People,  565. 

18.  The  general  rule  at  common  law  is,  that  an  acquittal  in  one  county 
can  only  be  pleaded  in  the  same  county,  for  the  reason  that  all  indictments 
are  local;  and  if  the  first  is  laid  in  the  wTrong  county,  the  defendant  can 
not  be  found  guilty,  and  could  not  have  been  in  legal  jeopardy.  To  this 
rule  there  are  a  few  exceptions,  as,  in  larceny,  and  in  case  of  a  change  of 
venue,  as  in  this  State.     Ibid.  565. 

19.  To  be  a  bar,  must  have  been  in  respect  to  the  same  identical 
offence — and  the  plea  must  so  shou\  To  make  a  plea  of  a  former  acquit- 
tal or  conviction  a  bar  to  a  second  indictment,  proof  of  the  facts  alleged 
in  the  second  must  be  sufficient  in  law  to  have  warranted  a  conviction 
upon  the  first  indictment  of  the  same  offence  charged  in  the  second  one, 
and  not  of  a  different  offence;  and  the  plea  must  show  that  the  offence 
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charged  in  both  cases  is  the  same  in  law  and  in  fact,  and  the  question 
must  be  determined  by  the  facts  appearing  from  the  record,  without  the 
aid  of  extrinsic  circumstances.     Campbell  v.  The  People,  565. 
Reasonable  doubt. 

20.  Defined.  A  reasonable  doubt,  as  used  in  instructions  in  criminal 
trials,  is  one  arising  from  a  candid  and  impartial  investigation  of  all  the 
evidence,  and  such  as  in  the  graver  transactions  of  life  would  cause  a 
reasonable  and  prudent  man  to  hesitate  and  pause.  Dunn  v.  The  Peo- 
ple, 635. 

21.  Of  an  instruction  attempting  to  define  a  reasonable  doubt.  On 
a  trial  of  one  for  an  assault  with  intent  to  murder,  the  court  instructed 
the  jury:  "That  the  guilt  of  the  defendant  must  be  proved  beyond  a 
reasonable  doubt,  as  used  in  the  instructions  in  this  case,  means  not  a 
possible  doubt,  not  a  conjectural  doubt,  not  an  imaginary  doubt,  not 
a  doubt  of  the  absolute  certainty  of  the  guilt  of  the  accused,  because 
everything  relating  to  human  affairs  and  depending  upon  moral  evidence 
is  open  to  conjectural  or  imaginary  doubt,  and  because  absolute  certainty 
is  not  required  by  law.  A  reasonable  doubt  exists  in  that  state  of  the 
case  which,  after  considering  and  comparing  all  the  evidence  in  the  case, 
leaves  the  minds  of  the  jury  in  that  condition  that  they  can  not  say  that 
they  feel  an  abiding  conviction  of  the  truth  of  the  charge;  but  when  the 
evidence  in  the  case  establishes  the  truth  of  the  charge  to  a  reasonable 
and  moral  certainty,  that  convinces  the  understanding  and  satisfies  the 
reason  and  judgment  of  the  jury  of  the  truth  of  the  charge,  then,  in  law, 
there  exists  no  reasonable  doubt:"  Held,  that  the  instruction  was  more 
like  an  argument  than  a  proposition  of  law,  and  was  erroneous.  Ibid. 
635. 

22.  As  having  special  application  in  respect  to  different  grades  of 
evidence.  On  the  trial  of  one  for  murder,  an  instruction  for  the  defence 
that  the  law  in  regard  to  reasonable  doubt  applies  with  greater  force  to 
circumstantial  than  to  other  classes  of  evidence,  is  erroneous,  and  prop- 
erly refused.     Adams  et  al.  v.  The  People,  444. 

23.  It  is  error  in  an  instruction  for  the  defence  to  say,  that  if  the  cir- 
cumstances are  capable  of  being  explained  on  a  theory  consistent  with 
the  innocence  of  the  accused,  the  jury  should  acquit.  A  theory  might 
be  assumed  that  the  testimony  as  to  his  guilt  was  false,  and  on  such  a 
theory  there  could  be  an  explanation  of  the  circumstances  consistent 
with  his  innocence.     Ibid.  444. 

24.  And  herein,  of  the  policy  that  many  guilty  men  should  escape 
rather  than  one  innocent  person  should  suffer.  On  the  trial  of  two 
persons  upon  a  charge  of  murder,  the  defendants  asked  the  court  to  in- 
struct the  jury  that  the  policy  of  the  law  is,  that  it  is  better  that  ninety 
and  nine,  or  any  number  of  guilty  persons,  should  escape,  than  that  one 
innocent  man  should  be  convicted,  and  that  it  is  not  sufficient  to  author- 
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ize  a  conviction  that  the  greater  .weight  or  preponderance  of  evidence 
supports  the  allegations  of  the  indictment, — which  the  court  refused  to 
give:  Held,  that  the  instruction  was  properly  refused,  there  being  no 
policy  of  the  law  on  the  subject,  or  for  the  consideration  of  the  jury; 
that  it  is  not  within  the  purpose  of  the  law  that  any  guilty  person  should 
escape  or  any  innocent  one  be  convicted;  and  that  if  the  greater  weight 
or  preponderance  of  the  evidence  be  such  as  to  satisfy  the  jury,  beyond 
a  reasonable  doubt,  of  the  defendants'  guilt,  then  it  would  be  sufficient 
to  authorize  a  conviction.     Adams  et  al.  v.  The  People,  444. 

Pleading. 

25.  A  plea  must  answer  all  it  professes.  A  special  plea  (as,  a  for- 
mer acquittal,)  to  an  indictment  containing  several  counts,  if  it  fails  to 
answer  any  one  count,  is  bad  on  demurrer.    Campbell  v.  The  People,  565. 

26.  Plea  of  former  acquittal — its  requisites.  A  plea  of  an  acquittal 
of  the  same  offence  in  a  different  county  is  defective,  in  substance,  if  it 
fails  to  show  that  the  court  of  such  other  county  had  in  some  legal  way 
acquired  jurisdiction  of  the  subject  matter,  and  how  such  jurisdiction 
was  acquired,  as,  by  a  change  of  venue,  or,  in  case  of  larceny,  by  the 
defendant  having  taken  the  stolen  property  into  such  county.     Ibid.  565. 

Evidence  in  ckiminal  cases. 

27.  On  trial  of  one  upon  the  charge  of  murder.  On  the  trial  of  two 
persons  on  a  charge  of  murder  committed  on  July  10,  1883,  by  compell- 
ing a  passenger  to  jump  from  a  railway  train  while  it  was  in  motion,  two 
witnesses  for  the  People  were  allowed  to  testify,  over  an  objection,  that 
they  saw  the  defendants,  and  two  others,  with  whom  the  defendants  were 
indicted  for  the  murder,  together  on  the  railroad  track  on  July  8,  1883, 
and  that  one  of  them  had  a  revolver:  Held,  that  there  was  no  legal 
objection  to  this  testimony.     Adams  et  al.  v.  The  People,  441. 

28.  In  the  same  case,  the  State's  attorney,  in  the  examination  of  one 
of  these  witnesses,  produced  a  watch  chain,  and  the  witness  said  it  was 
his  chain,  and  that  he  had  it  on  when  he  met  the  defendants  and  the  two 
others  who  were  indicted,  on  the  evening  of  July  8,  1883, — which  was 
objected  to:  Held,  that  while  the  evidence  as  to  the  watch  chain  might 
properly  enough  have  been  excluded  as  irrelevant,  yet  it  was  not  suffi- 
ciently harmful  to  the  defendants  to  make  its  admission  material  error. 
It  would  not  justify  an  inference  that  the  witness  had  been  robbed  by 
the  four  men.     Ibid.  444. 

29.  So,  too,  one  of  these  witnesses,  in  answer  to  the  inquiry  whether 
there  was  anything  unusual  to  cause  him  to  remember  the  time  of  seeing 
one  of  the  defendants  on  the  morning  of  July  8,  1883,  said  a  man  was 
found  dead  that  morning, — a  stock  man,  who  had  fallen  from  a  train: 
Held,  that  the  concluding  part  of  this  evidence  repelled  any  inference 
that  this  man,  too,  had  been  thrown  from  the  train  by  the  same  men,  and 
its  admission  was  not  error.     Ibid.  444. 
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30.  Sufficiency  of  evidence  to  sustain  conviction  for  manslaughter. 
In  this  case  the  defendant  was  tried  upon  an  indictment  for  the  alleged 
murder  of  his  wife,  the  trial  resulting  in  a  verdict  for  manslaughter. 
Upon  a  review  of  the  evidence  it  was  considered  sufficient  to  warrant  the 
conviction.     Swigar  v.  The  People,  272. 

Defendant  testifying  in  his  own  behalf. 

31.  As  to  the  weight  to  be  given  to  his  testimony.  On  the  trial  of 
one  for  an  assault  with  intent  to  murder,  the  court  instructed  the  jury- 
that  the  credibility  and  weight  to  be  given  to  the  testimony  of  the  defend- 
ant testifying  in  his  own  behalf,  was  a  matter  with  the  jury,  and  that  in 
weighing  the  defendant's  evidence  they  had  a  right  to  take  into  consider- 
ation his  manner  of  testifying,  the  reasonableness  of  his  account  of  the 
transaction,  and  his  interest  in  the  result:  Held,  that  there  was  no  error 
in  giving  the  instruction.     Dunn  v.  The  People,  635. 

Restraining  violence  of  prisoner. 

32.  Pending  motion  for  a  new  trial.  After  the  trial  and  conviction 
of  a  prisoner,  upon  a  charge  of  murder,  upon  the  hearing  of  a  motion  for 
a  new  trial,  which  had  been  continued  to  a  subsequent  term,  the  prisoner 
broke  out  into  manifestations  of  rage  and  violence  towards  the  officers, 
and  attempted  to  break  away.  Thereupon  handcuffs  were  placed  upon 
his  wrists  to  restrain  him.  It  was  held,  there  was  no  error  in  thus  pre- 
serving order  and  protecting  the  sheriff  and  his  bailiffs  from  violence, 
and  that  it  could  not  affect  the  justness  of  the  verdict  at  the  preceding 
term,  nor  the  sentence  following  the  overruling  of  the  motion  for  a  new 
trial.      Upstone  v.  The  People,  169. 

General  verdict  on  several  counts. 

33.  On  an  indictment  for  receiving  stolen  property,  and  also  for  aid- 
ing in  its  concealment,  charged  in  two  separate  counts,  both  of  which 
relate  to  but  one  and  the  same  transaction,  the  punishment  for  each 
offence,  even  if  distinct  ones,  being  the  same,  a  general  verdict  of  guilty 
is  good,  and  will  sustain  a  judgment  inflicting  a  single  punishment. 
Campbell  v.  The  People,  565. 

CROSS-BILL.     See  CHANCERY,  7,  8,  15. 

CROSS-ERRORS.     See  PRACTICE  IN  THE  SUPREME  COURT,  3. 

CURATIVE  LEGISLATION. 

HOW  FAR  ALLOWABLE. 

1.  If  an  act  omitted  to  be  done,  creating  a  defect  in  a  proceeding,  be 
such  that  the  legislature  might  have  dispensed  with  its  performance  by  a 
prior  statute,  then  a  subsequent  statute  dispensing  with  it  retrospectively 
must  be  held  valid,  especially  when  the  proceeding  is  not  complete  before 
the  defect  is  so  cured.     Blake  v.  The  People,  use,  etc.  504. 

2.  Application  of  the  rule  under  the  Drainage  law  of  1878,  amenda- 
tory of  the  act  of  1871.     See  DRAINAGE  LAW,  8,  9. 
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DEEDS.     See  CONVEYANCES. 

DELIVERY. 
Disposition  of  benefit  certificate. 

Direction  as  to  whom  to  be  paid — delivery  not  necessary.  See  IN- 
SURANCE, 10. 

DEPOSITOR.     See  BANKING,  1. 

DESCRIPTION— BOUNDARY. 
Highways  and  eivees. 

1.  Conveyance  of  land  bordering  on  a  highway  or  river — whether 
the  grant  goes  to  the  center  or  only  to  the  margin  of  the  highway  or 
river.  The  canal  trustees  being  the  owners  of  the  east  half  of  the  south- 
east quarter  of  section  11,  etc.,  across  which  was  a  public  highway,  (after- 
ward a  street,)  running  in  an  easterly  and  westerly  direction,  had  the 
tract  divided  by  a  surveyor  into  two  separate  parcels,  one  lying  north  of 
and  extending  south  to  the  center  of  such  road,  containing  forty- one 
acres,  and  the  other  lying  south  of  and  extending  north  to  the  center  of 
the  road,  containing  thirty-nine  acres;  and  when  they  afterward  sold  the 
south  thirty-nine  acres,  they  described  it  as  the  "east  half  of  the  south- 
east quarter,  south  of  road,  of  section  11,"  etc.,  "containing  thirty-nine 
acres:"  Held,  that  the  words  in  the  deed,  "south  of  the  road,"  meant 
the  tract  on  the  south  side  of  the  road  extending  north  to  the  center  line 
of  the  road,  or  all  the  land  in  the  east  half  of  such  quarter  lying  south 
of  the  center  line  of  the  road.     Helmer  v.  Castle,  664. 

2.  So  where  the  owner  of  the  part  of  the  tract  lying  south  of  the 
center  line  of  the  road  conveyed  a  part  therein,  described  as  follows: 
"Commencing  at  the  north-east  corner  of  that  part  of  section  11  *  *  * 
south  of  the  road  there  running,  thence  running  westerly  along  the  line 
of  said  road  111  6-10  feet;  thence  southerly  619  1-10  feet;  thence  east- 
erly 139  9-10  feet  to  the  east  line  of  said  section;  thence  northerly  along 
said  line  616  1-10  feet  to  the  place  of  beginning,  containing  two  acres, 
more  or  less,"  it  was  held,  that  the  words,  "south  of  the  road  there  run- 
ning," referred  to  the  part  of  the  tract  and  not  to  the  location  of  the 
corner,  and  that  it  was  intended  by  the  words  used  to  mean  the  part  of 
the  tract  on  the  south  side  of  the  road  extending  north  to  the  center  line 
of  the  road,  making  the  starting  point  fall  on  the  center  line  of  the  road; 
and  this  is  corroborated  by  the  succeeding  words,  "thence  running  west- 
erly along  the  line  of  said  road, "  which  clearly  means  the  center  line  of 
the  road,  for  a  road  has  no  other  line.     Ibid.  661. 

3.  A  grant  of  land  bordering  on  a  highway  or  river  carries  the  exclu- 
sive right  and  title  in  the  highway  or  river  to  the  center  thereof,  subject 
to  the  public  easement,  unless  the  terms  of  the  grant  clearly  indicate  an 
intention  on  the  part  of  the  grantor  to  confine  the  grantee  to  the  edge  or 
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margin.     In  such  case  the  highway  or  river  is  regarded  as  the  boundary 
or  monument,  and  the  purchaser  takes  to  the  middle  of  the  monument 
as  part  and  parcel  of  the  grant.     Helmer  v.  Castle,  664. 

Sufficiency  of  desceiption. 

4.  A  description  of  land  in  a  deed  as  fifteen  acres,  "commencing  at 
the  N.  W.  of  the  N.  W.  S.  E.  of  section  19,"  etc.,  "and  running  south," 
etc.,  is  clearly  void  for  uncertainty  in  the  starting  point;  and  a  descrip- 
tion, "the  S.  \  of  the  N.  E.  \  of  the  S.  E.  \n  of  section  19,  etc.,  is  also 
fatally  defective.  By  making  the  "S.  E.  J"  the  "S.  E.  |,"  the  descrip- 
tion would  be  good.     Pry  v.  Pry  et  al.  466. 

DETECTIVE. 
Participating  in  criminal  act. 

Absence  of  felonious  intent.     See  CRIMINAL  LAW,  2  to  5. 

DILIGENCE. 

AS  A  QUESTION  OF  FACT. 

Not  of  law.     See  LAW  AND  FACT,  1. 

DISCRETION. 
Certiorari  at  common  law. 

How  far  discretionary.     See  CERTIORARI,  4. 

DIVORCE  AND  ALIMONY. 
Alimony. 

1.  Of  the  reasonableness  of  the  amount.  After  a  decree  of  divorce 
in  favor  of*  a  wife,  against  her  husband,  for  extreme  and  repeated  cruelty, 
which  gave  her  the  custody  of  the  four  children  of  the  marriage,  aged, 
respectively,  eight,  eleven,  fourteen  and  seventeen  years,  the  court 
awarded  to  complainant,  as  alimony,  for  the  support  of  herself  and 
children,  until  the  further  order  of  the  court,  the  use  of  the  homestead, 
valued  at  about  $6000,  and  the  furniture  and  household  goods,  valued  at 
about  $1500,  and  in  addition  thereto  $60  per  month,  or  $720  per  annum. 
The  proof  taken,  on  reference  to  the  master,  was  conflicting  as  to  the 
means  and  financial  ability  of  the  defendant.  In  addition  to  the  home- 
stead, it  appeared  he  owned  three  brick  buildings,  valued  at  from  $6900 
to  $9937,  which  were  incumbered  about  $6000,  and  other  real  estate  of 
the  value  of  about  $800,  including  land  in  Missouri,  and  forty-seven 
shares  in  the  Chicago  Telephone  Company,  of  $100  per  share,  the  market 
value  of  which  was  above  par,  and  $3000  of  stock  in  the  Illinois  Central 
Telephone  Company,  and  that  he  was  receiving  an  annual  salary  of  $2700, 
and  that  the  rental  value  per  annum  of  the  three  brick  buildings  was 
about  $1000.     It  also  appeared  that  he  owed  debts,  aside  from  the  in- 
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cumbrances  on  his  lots,  of  about  ,$15,000:  Held,  that  in  view  of  the 
defendant's  financial  condition,  the  alimony  allowed  was  not  unreason- 
able.    Firman  v.  Firman,  63. 

Solicitor's  fee. 

2.  In  suit  for  divorce— as  to  the  amount.  See  ATTORNEY  AT 
LAW,  4. 

DOMINANT  AND  SERVIENT  HERITAGE. 
Surface  waters.     See  SURFACE  WATERS,  1  to  5. 

DOWER.  » 

AS  TO  THE  RELEASE  THEREOF. 

1.  Of  the  mode — prior  to  the  act  of  1869.  Before  the  passage  of  the 
act  of  1869,  a  married  woman  could  not  dispose  of  or  bar  her  right  to 
any  interest  she  might  have  in  land,  including  the  right  of  dower,  whether 
inchoate  or  otherwise,  by  merely  joining  with  her  husband  in  a  deed, 
unless  the  deed  was  duly  acknowledged  by  her  before  a  proper  officer,  as 
shown  by  the  officer's  certificate,  in  the  form  prescribed  by  the  statute. 
Bute  v.  Kneale  et  al.  652. 

2.  Since  the  act  of  1869.  Under  the  act  of  1869  relating  to  convey- 
ances by  married  women,  a  married  woman  above  the  age  of  eighteen 
years,  by  joining  in  a  deed  with  her  husband,  would  be  concluded  as  to 
any  interest  she  might  have  in  the  land  conveyed,  including  that  of 
dower,  without  any  acknowledgment  of  the  deed  on  her  part.     Ibid.  652. 

3.  Section  17  of  the  Conveyance  act  construed.  Section  17  of  the 
act  of  1874,  relating  to  conveyances,  provides  two  distinct  modes  by  which 
the  right  of  dower  may  be  relinquished  or  barred.  By  the  first  division  or 
clause  thereof  a  married  woman  is  enabled  to  relinquish  her  dower  in  any 
case,  whether  the  fee  is  in  the  husband  or  a  third  party,  by  the  husband 
joining  with  her  in  the  deed;  by  the  second  clause  she  is  empowered,  in 
all  cases  where  she  has  dower  or  other  interest  in  land  in  which  the  hus- 
band has  no  interest,  by  reason  of  the  same  having  been  divested,  by 
legal  process  or  otherwise,  to  release  or  convey  such  dower  or  other  inter- 
est as  though  she  were  sole  and  unmarried,  without  her  husband  joining 
in  the  deed.     Ibid.  652. 

4.  In  a  case  falling  within  the  first  clause,  by  joining  with  her  hus- 
band in  a  deed,  conveyance,  etc.,  the  wife  may  relinquish  her  dower  in 
the  real  estate  of  the  husband,  or  in  any  real  estate,  whether  the  deed, 
conveyance,  etc.,  is  acknowledged  or  not;  but  in  cases  under  the  latter 
clause,  her  deed  must  be  duly  acknowledged  and  properly  certified,  as 
required  by  the  statute,  otherwise  it  will  be  inoperative.     Ibid.  652. 

5.  As  to  the  effect  of  sections  18  and  19  of  the  Conveyance  act. 
While  the  language  of  section  18  of  the  Conveyance  act  of  1874  is  broad 
enough  to  include  the  right  of  dower,  whether  inchoate  or  otherwise,  it 
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is  thought  it  was  intended  to  appty  specially  to  lands  or  tenements  be- 
longing to  the  wife.  Whether  in  such  cases  it  is  indispensable  that  the 
wife's  deed  should  be  acknowledged  before  some  officer,  where  the  hus- 
band does  not  join  in  the  deed,  may  be  regarded  as  doubtful,  but  no 
decided  opinion  is  given  on  the  question.     Bute  v.  Kneale  et  al.  652. 

6.  Section  19  is  in  the  nature  of  a  supplement  to  the  two  preceding 
sections,  by  which  the  acknowledgment  or  proof  of  the  deed  of  a  married 
woman  relating  to  her  dower  or  other  interest  in  land,  is  put  upon  the 
same  footing  with  deeds  made  by  a  feme  sole.     Ibid.  652. 

7.  Section  17  construed,  with  reference  to  section  16  of  the  Dower 
act.  The  object  of  the  legislature  in  adopting  section  16  of  the  Dower 
act  of  1874,  was  not  to  prescribe  the  mode  of  relinquishing  dower,  that 
having  been  fully  done  by  section  17  of  the  Conveyance  act,  which  was 
adopted  for  that  express  purpose.  Therefore,  if  there  is  any  apparent 
conflict  in  the  two  sections,  the  latter  must  control.     Ibid.  652. 

8.  The  object  of  section  16  of  the  Dower  act  is  simply  to  prevent 
either  the  husband  or  wife  from  making  any  conveyance,  or  doing  any  act 
whatever,  whereby  the  dower  interest  of  the  other  might  be  prejudiced  or 
defeated,  without  the  sanction  or  assent  of  the  one  whose  interest  is  to 
be  affected,  which  is  manifested  by  one  joining  in  a  conveyance  with  the 
other.  In  such  case  the  joinder  in  the  deed  is  all  the  acknowledgment 
the  law  requires  to  "evince"  such  assent.     Ibid.  652. 

9.  Under  the  revision  of  1874.  Under  the  Eevised  Statutes  of  1874, 
a  married  woman  above  the  age  of  eighteen  years,  having  an  inchoate 
right  of  dower  in  land  belonging  to  her  husband,  may  bar  or  extinguish 
such  right  by  voluntarily  joining  him  in  a  mortgage,  or  other  conveyance 
of  the  same,  sufficiently  formal  to  pass  his  interest,  even  though  there  be 
no  certificate  of  acknowledgment  on  her  part  attached  thereto.    Ibid.  652. 

DKAINAGE  LAW. 
Proceedings  thereunder— constitutionality,  etc. 

1.  Validity  of  act  of  1879,  as  embracing  but  one  subject.  The  act 
entitled  "An  act  to  provide  for  the  construction,  reparation  and  protec- 
tion of  drains,  ditches  and  levees  across  lands  of  others,  for  agricultural, 
sanitary  and  mining  purposes,  and  to  provide  for  the  organization  of 
drainage  districts,"  approved  and  in  force  May  29,  1879,  is  not  liable  to 
the  constitutional  objection  that  it  embraces  more  than  one  subject.  The 
siibject  of  the  enactment  was  the  protection  of  land  against  surplus 
water,— or,  in  other  words,  directing  the  flow  of  water  for  the  protection 
of  lands;  and  this  is  equally  accomplished  by  drains  and  ditches,  or  by 
levees.  The  fact  that  the  title  to  the  act  unnecessarily  specifies  the 
motives  or  purposes  in  aid  of  which  it  is  enacted,  and  to  some  extent  the 
means  by  which  the  flow  of  water  is  to  be  directed,  is  not  objectionable. 
At  most  it  is  but  unnecessary  particularity.  Blake  v.  The  People,  use, 
etc.  504. 
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2.  Of  the  amendatory  act  of  1883,  in  the  same  regard.  The  act  of 
May  24,  1883,  being  an  act  to  amend  the  Drainage  law  of  1879,  is  not  sub- 
ject to  the  objection  that  it  contains  more  than  one  subject.  Its  object 
is  the  same  as  that  of  the  act  of  1879, — the  protection  of  lands  against 
surplus  water, — and  but  supplements  omitted  details  essential  to  the 
efficacy  of  that  act.     Blake  v.  The  People,  use,  etc.  504. 

3.  Power  under  constitution — as  to  the  mode  of  creating  drainage 
districts — and  the  agencies  to  be  employed  and  conditions  prescribed 
in  respect  thereto.  The  words  in  the  amendment  to  section  31,  article  4, 
of  the  constitution,  "provide  for  the  organization  of  drainage  districts," 
etc.,  are  to  be  referred  to  the  General  Assembly,  and  not  to  the  owners  of 
lands, — in  other  words,  the  General  Assembly  may  "provide  for  the  or- 
ganization of  drainage  districts,  and  vest  the  corporate  authorities  thereof 
with  power, "  etc. ;  and  there  is  not  any  limitation  or  restriction  upon  the 
legislature  as  to  the  agencies  to  be  used  in  the  creation  of  such  corpora- 
tions, and  it  may  make  the  finding  of  certain  facts  by  the  county  court 
authorize  the  formation  of  such  a  district  and  corporation.     Ibid.  504. 

4.  A  statute  requiring  a  petition  for  the  formation  of  a  drainage  dis- 
trict to  be  presented  to  the  county  court,  on  notice,  and  the  finding  of 
certain  prerequisite  facts  necessary  to  its  creation  as  a  corporation,  is  not 
invalid.  It  is  the  statute  itself  which  brings  into  being  such  corporation, 
and  not  the  court.  In  such  case  the  statute  becomes  operative  when  the 
prescribed  facts  are  found,  and  the  finding  is  entered  of  record.  Ibid. 
504. 

5.  Of  facts  preliminary  to  organization— finding  conclusive  in  col- 
lateral proceeding — remedy  to  question  authority  of  commissioners. 
Where  the  county  court  has  found,  by  its  judgment  entered  of  record, 
that  the  requisite  petitions  had  been  presented  to  it  for  the  formation  of 
a  drainage  district,  upon  proper-  notice,  and  shows  the  appointment  of 
commissioners,  under  section  5  of  the  Drainage  act,  after  the  finding 
of  the  necessary  facts,  and  the  confirmation  of  the  report  of  the  com- 
missioners after  due  notice  of  the  time  of  hearing  the  same,  such  com- 
missioners, even  though  proper  notices  were  not  given,  will  become  a 
corporation  de  facto,  and  its  existence  can  not  be  questioned  collaterally, 
as  in  an  attempt  to  defeat  an  application  for  judgment  upon  unpaid 
special  assessments  made  by  the  corporate  authorities;  and  their  author- 
ity to  act  can  only  be  questioned  by  quo  warranto.     Ibid.  504. 

6.  Special  assessments  —  of  the  notice  of  time  and  place  to  hear 
objections.  Under  section  19  of  the  Drainage  act,  the  jury,  after  the 
completion  of  their  assessment,  shall  fix  a  time  and  place  when  and  where 
they  will  meet  for  the  correction  of  the  assessment,  and  they  or  the  com- 
missioners are  required  to  give  at  least  ten  days'  notice  of  such  time,  and 
place,  ^nd  the  object  of  such  meeting,  by  posting  and  publishing  notices, 
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as  required  in  section  3  of  the  same  act,  prior  to  the  time  so  fixed;  and 
section  3  requires  the  posting  of  notices  in  at  least  five  of  the  most  public 
places  in  the  district,  and  the  publishing  a  copy  thereof  in  some  news- 
paper or  newspapers  published  in  each  county  from  which  any  part  of  the 
district  has  been  formed.  The  time  of  the  notice  to  be  given  being  fixed 
by  section  19,  must  control.     Blake  v.  The  People,  use,  etc.  504. 

7.  Waiver  of  objections  to  assessment,  if  not  made  before  confirma- 
tion. All  objections  which  might  have  been  made  at  the  time  of  the 
confirmation  of  the  assessment  roll,  and  which  were  not  then  urged, 
are  waived,  and  can  not  be  urged  for  the  first  time  on  application  for  an 
order  for  the  sale  of  lands  for  a  delinquent  assessment.  In  this  respect 
there  is  no  difference  between  cases  of  special  assessments  for  the  open- 
ing, repairing,  etc.,  of  streets,  and  assessments  under  the  drainage  acts. 
Ibid.  504. 

8.  Power  as  to  works  constructed  under  prior  invalid  act.  The 
fact  that  the  act  of  April  24,  1871,  was  held  unconstitutional,  in  part,  as 
to  the  power  to  construct  levees,  does  not  render  a  levee  constructed  by 
them  under  that  act,  one  not  constructed  under  any  law  of  this  State. 
The  objection,  if  valid,  should  have  been  made  before  the  confirmation 
of  the  assessment  roll.  But  because  the  act  of  1871  was  repugnant  in 
some  of  its  provisions  to  the  constitution,  before  its  amendment  in  1878, 
as  in  favor  of  particular  rights,  it  does  not  follow  it  was  no  law  for  any 
purpose.  That  act  was  valid  as  to  all  persons  except  those  not  assenting 
to  the  formation  of  the  district,  and  those  against  whose  property  it  was 
proposed  to  assess  the  costs.     Ibid.  504. 

9.  The  amendment  to  section  31,  article  4,  of  the  constitution,  adopted 
in  1878,  giving  power  to  provide  for  the  organization  of  drainage  districts, 
and  to  vest  the  corporate  authorities  thereof  with  power,  not  only  to 
construct  levees,  but  also  to  keep  in  repair  all  levees  before  constructed 
under  the  laws  of  the  State,  by  special  assessments,  etc.,  refers  to  and 
embraces  levees  constructed  under  the  act  of  1871,  as  none  others  could 
have  been  intended.     Ibid.  504. 

10.  Transfer  of  assessment  on  tax-books— where  to  be  placed.  It 
is  no  objection  to  the  collection  of  an  assessment  under  the  Drainage  act 
of  1879,  made  for  keeping  a  levee  in  repair,  that  the  county  collector,  on 
the  return  of  the  list  to  him,  shall  transfer  the  amount  of  such  assess- 
ment to  a  separate  column  in  his  tax-books.  The  statute  does  not  so 
require,  but  it  is  simply  that  it  shall  be  transferred  to  a  proper  column 
opposite  the  land  upon  which  it  has  been  made.     Ibid.  504. 

Evidence. 

11.  Special  assessments  under  Drainage  law  — what  evidence  on 
appeal.     See  EVIDENCE,  8. 


INDEX.  719 


DRAINAGE  LAW.     Continued. 
Costs. 

12.  In  proceedings  under  Drainage  law.     See  COSTS,  1,  2. 

Surface  waters. 

13.  Dominant  and  servient  heritage.  See  SURFACE  WATERS, 
1  to  5. 

DRAM-SHOPS.     See  INTOXICATING  LIQUORS. 

EJECTMENT. 
Ground  of  recovery. 

1.  Plaintiff  must  recover  on  the  strength  of  his  own  title — bond  for 
a  deed  as  a  defence.  The  owner  of  land  gave  a  railway  company  a  bond 
for  a  deed  for  a  strip  of  land  over  his  premises,  to  be  given  on  the  per- 
formance of  certain  conditions,  which  were  performed,  and  a  different 
company  operating  the  road,  was  sued  by  him  in  ejectment.  It  was  ob- 
jected that  the  defendant  had  not  shown  either  a  lease  or  a  deed  for  the 
right  of  way  from  the  original  company:  Held,  that  the  rights  of  the 
defendant  could  not  concern  the  plaintiff,  who  must  recover,  if  at  all, 
on  the  strength  of  his  own  title,  and  that  the  bond  was  a  good  defence  to 
the  action.    Kirby  v.  Wabash,  St.  Louis  and  Pacific  Ry.  Co.  et  al.  412. 

EMINENT  DOMAIN. 
Switches,  turn-outs  and  side-tracks. 

1.  Condemnation  for  such  purposes — limitations  and  conditions. 
A  railway  corporation  organized  under  the  general  act  of  1872,  and  the 
amendment  thereto  of  1877,  is  expressly  empowered  to  condemn  land 
for  the  purpose  of  switches,  turn-outs  and  side-tracks,  when  necessary 
for  the  successful  operation  of  its  road.  South  Chicago  Railroad  Co. 
v.  Dix  et  al.  237. 

2.  The  general  Railroad  act  requires  the  persons  incorporating  a  com- 
pany to  name  the  places  from  and  to  which  it  is  intended  to  construct  the 
proposed  railway,  but  no  limitation  is  laid  down  as  to  the  places  where 
switches,  turn-outs  or  side-tracks  shall  be  constructed.     Ibid.  237. 

3.  Under  the  power  of  an  incorporated  railway  company  to  condemn 
land  necessary  for  side-tracks,  turn-outs  or  switches,  it  has  no  right  to 
take  land  for  the  construction  of  an  independent  branch  road  to  subserve 
only  new  private  interests.     Ibid.  237. 

4.  But  it  is  no  valid  objection  to  the  condemnation  of  a  strip  of  land 
for  a  switch  or  a  side-track  of  a  railway  corporation,  that  the  proposed 
track  may  serve  private  use,  if  in  addition  to  serving  such  use  it  is  one 
also  necessary  for  the  successful  and  convenient  operation  of  the  main 
line  of  'the  railroad.     Ibid.  237. 

5.  Where  a  railway  corporation  is  limited  by  the  authorities  of  an  in- 
corporated village  or  town  to  thirty  feet  in  the  center  of  a  public  street 
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on  which  to  locate  its  main  track,  and  it  becomes  necessary  to  construct 
a  switch  or  side-track,  it  is  no  objection  to  the  condemnation  of  land  for 
that  purpose  that  it  runs  perpendicular  to  the  main  track,  there  not  being 
room  enough  in  the  right  of  way  along  the  street  for  the  side-track  in 
addition  to  its  two  main  tracks.  South  Chicago  Railroad  Co.  v.  Dix 
et  al.  237. 

6.  To  deny  a  petition  of  a  railway  company  for  the  condemnation  of 
land  for  a  side-track,  it  should  appear  that  the  object  thereby  sought  is 
clearly  an  abuse  of  power,  and  a  taking  of  private  property  for  an  object 
not  required  for  the  convenient  operation  of  the  road.     Ibid.  237. 

ESTOPPEL. 

AS  TO  AFTEB-ACQUIBED  TITLE. 

1.  Estoppel  by  the  prior  conveyance.  See  VENDOR  AND  PUR- 
CHASER, 5. 

AS  TO  BENTS  AND  PEOFITS. 

2.  Rights  of  heir  as  against  the  widow,  on  partition — acquiescence 
of  the  widow  in  a  special  arrangement — estoppel  to  claim  otherwise. 
See  RENTS  AND  PROFITS,  1. 

EVIDENCE. 
Judicial  notice. 

1.  Of  the  necessity  of  proofs  to  establish  that  of  which  the  court  is 
supposed  to  have  knowledge.  Proof  is  never  required  of  a  fact  of  which 
the  court  is  bound  to  take  judicial  notice.     Secrist  et  al.  v.  Petty,  188. 

2.  A  motion  was  made  in  a  chancery  suit  that  a  paper  purporting  to 
be  a  certificate  of  evidence  in  the  cause,  be  stricken  from  the  files,  upon 
the  following  among  other  grounds:  that  the  paper  had  never  been  pre- 
sented to  or  signed  by  the  judge  who  heard  and  decided  the  cause, 
although  his  name  appeared  to  be  signed  to  the  same;  that  it  did  not 
contain  all  the  evidence.  The  chancellor  allowed  the  motion  without 
having  heard  any  formal  proofs  in  its  support.  It  was  held,  no  proofs 
were  necessary  in  support  of  the  motion,  because  the  matters  alleged  as 
the  grounds  of  the  motion  were  within  the  personal  knowledge  of  the 
judge  to  whom  it  was  addressed.     Ibid.  188. 

3.  Whether  land  located  is  located  in  a  lake.  "While  the  court  takes 
judicial  notice  of  many  things,  such  as  the  division  of  the  State  into 
counties,  and  of  the  latter  into  townships,  according  to  the  government 
surveys,  it  can  not  take  such  notice  of  the  fact  whether  land  located  under 
scrip  is  in  a  lake  which  is  a  navigable  body  of  water,  and  hence  not  sub- 
ject to  location.     Wilcox  v.  Jackson  et  al.  261. 

4.  That  property  has  a  value— judicial  notice  taken  thereof.  See 
APPEALS  AND  WRITS  OF  ERROR,  6. 
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Parol  evidence. 

5.  As  to  the  agreement,  where  the  contract  is  in  writing.  "Where  a 
contract  is  made  in  writing,  the  writing  affords  the  only  competent  evi- 
dence of  what  the  contract  is.  Parol  evidence  as  to  the  agreement  can 
not  be  considered.     Wadhams  v.  Swan,  46. 

6.  In  contradiction  of  written  contract — as  to  whom  the  rule  obtains. 
The  rule  that  the  terms  of  a  written  contract  must  be  shown  by  the  writ- 
ings alone,  aild  that  oral  testimony  exhibiting  the  various  negotiations 
between  the  parties  leading  up  to  its  consummation  is  to  be  excluded, 
applies  only  as  between  the  parties  to  written  instruments,  and  those 
claiming  under  them.  Strangers  to  a  written  instrument,  when  their 
rights  are  concerned,  are  at  liberty  to  show  by  parol  evidence  that  the 
contract  of  the  parties  is  different  from  what  it  purports  to  be  on  the  face 
of  the  writing.  Washburn  &  Moen  Manf.  Co.  v.  Chicago  Galvanized 
Wire  Fence  Co.  71. 

7.  Thus,  where  a  company  claiming  a  patent  upon  an  invention,  set- 
tled and  adjusted  a  suit  brought  by  it  against  another  for  an  infringement 
of  the  patent,  and  gave  a  license  to  manufacture  under  the  patent  upon 
payment  of  a  certain  royalty  by  the  licensee,  the  contract  providing  that 
in  case  of  any  subsequent  licenses  being  granted  at  a  less  royalty,  the 
first  licensee  should  only  pay  such  reduced  rate,  on  a  bill  by  the  latter 
to  enforce  such  agreement  he  was  allowed  to  show  by  parol  that  a  sub- 
sequent contract  of  settlement  with  another  party,  which  on  its  face 
appeared  to  be  a  grant  of  a  license  free  of  royalty,  in  payment  of  the  price 
for  certain  other  patents  transferred  to  the  licenser,  was  but  a  contriv- 
ance and  device  to  cover  up  and  conceal  the  fact  of  a  grant  of  a  license 
without  royalty,  or  at  a  reduced  rate.     Ibid.  71. 

Special  assessments. 

8.  Under  Drainage  law — evidence  on  appeal.  On  the  trial  of  an 
appeal  from  a  special  assessment  by  commissioners  under  the  Drainage 
law,  to  three  supervisors,  the  commissioners  have  the  right  to  introduce 
evidence  tending  to  prove  that  the  assessments  do  not  exceed  the  bene- 
fits, and  are  no  greater  than  the  land's  just  proportion  of  the  cost  of  the 
work,  and  the  land' owner  will  have  the  right  to  introduce  any  competent 
evidence  tending  to  prove  the  reverse;  and  on  appeal  by  the  commis- 
sioners from  the  order  of  the  supervisors,  to  the  county  court,  each  party 
will  have  the  same  rights  as  before  the  supervisors.  Drainage  Commis- 
sioners v.  Hudsort  el  al.  659. 

On  question  of  damage  from  a  nuisance. 

9.  On1  the  trial  of  an  action  on  the  case,  brought  by  the  owner  of  a 
brewery,  against  the  defendant,  the  owner  of  a  starch  factory,  located  near 
the  brewery,  to  recover  damages  for  polluting  the  waters  of  a  stream  that 
ran  through  a  part  of  the  plaintiff's  premises,  by  the  flow  of  slops  into 
the  same,  and  for  befouling  the  air  with  unhealthy  and  unsavory  odors, 

46—109  III. 
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EVIDENCE.  On  question  of  damage  feom  a  nuisance.  Continued. 
arising  from  the  using  and  operating  the  starch  factory,  the  court  allowed 
the  plaintiff  to  be  asked,  when  testifying  as  a  witness,  the  difference  in 
the  sales  of  his  beer  before  and  after  the  construction  of  the  starch 
factory:  Held,  that  the  question  was  properly  allowed,  the  other  proof 
showing  that  the  flow  of  the  slops  from  the  sewer  affected  the  atmos- 
phere at  the  brewery,  and  the  plaintiff's  theory  being  that  the  atmosphere 
so  polluted  affected  the  beer,  and  rendered  it  unsalable.  Such  theory 
was,  however,  not  conclusive,  but  was  open  to  proof  that  other  causes, 
and  what,  affected  the  sales  of  the  beer.     Cunningham  v.  Stein,  375. 

AS  AGAINST  SUEETY  IN  REPLEVIN  BOND. 

10.  Of  defences  allowable.  In  an  action  on  a  replevin  bond,  in  which 
the  surety  alone  is  served,  where  he  pleads  that  the  merits  of  the  replevin 
suit  were  not  tried,  and  sets  up  title  to  the  property  in  his  principal, 
whatever  evidence  would  be  competent  against  the  principal  is  competent 
against  the  surety,  even  though  it  relates  to  facts  occurring  after  he 
became  surety.  The  surety  in  such  action  has  merely  the  right  to  assert 
his  principal's  title,  and  deny  that  of  the  defendant  in  replevin,  in  the 
same  way  that  the  latter  might  have  done  in  the  action  of  replevin. 
Gradle  v.  Kern,  557. 

Former  answer  in  chancery. 

11.  Which  has  been  withdrawn — admissions  therein.  An  original 
answer  filed  by  defendants  in  a  bill  to  foreclose  a  mortgage,  admitting 
that  the  mortgage  was  made  on  the  land  for  which  it  was  foreclosed,  is 
legitimate  evidence  to  be  considered  by  the  court,  whether  it  was  sworn 
to  or  not,  and  it  matters  not  that  it  was  withdrawn  from  the  files  when  a 
second  answer  was  filed.  It  is  like  a  letter  or  other  statement  in  writing 
admitting  a  fact.     Daub  et  al.  v.  Englebach,  267. 

AS  TO  RESULT  OF  PERSONAL  INJURY. 

12.  As,  the  breaking  of  an  arm.  In  case,  for  an  injury  by  the  break- 
ing of  the  plaintiff's  arm,  there  is  no  error  in  admitting  proof  that  the 
bones  at  the  fracture  had  failed  to  unite,  and  had  formed  what  is  called 
a  "false  joint,"  as  it  is  not  a  question  of  law  for  the  court  to  determine 
whether  this  was  the  result  of  the  breaking  of  the  arm  as  a  proximate 
cause,  or  the  result  of  a  new,  independent  factor.  Such  question  can 
properly  be  tested  only  by  hearing  the  evidence,  and  submitting  the  ques- 
tions of  fact  to  a  jury,  under  appropriate  instructions.  Pullman  Palace 
Car  Co.  v.  Bluhm,  20. 

Opinions  of  witnesses. 

13.  Not  experts,  as  to  sanity.  Oh  the  trial  of  one  for  crime,  the 
opinions  of  neighbors  and  acquaintances  of  the  defendant,  who  are  not 
experts,  may  be  given  as  to  his  sanity  or  insanity,  founded  on  their  actual 
observations.     Upstone  v.  The  People,  169. 

Degree  of  evidence  required. 

14.  In  suit  for  bastardy— proper  basis  for  forming  a  verdict.  In  a 
prosecution  for  bastardy,  where  the  evidence  was  conflicting  and  a  right 
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EVIDENCE.     Degree  of  evidence  required.     Continued. 

to  convict  doubtful,  the  court,  on  the  part  of  the  People,  instructed  the 
jury  that  the  People  were  not  bound  to  prove,  beyond  a  reasonable  doubt, 
that  the  defendant  was  the  father  of  the  bastard  child,  and  added:  "If 
upon  a  consideration  of  all  the  evidence  you  are  inclined  to  believe  he  is 
the  father  of  such  child,  then  you  should  so  find  your  verdict."  There 
was  no  other  instruction  appearing  in  the  record  curing  the  error:  Held, 
that  the  instruction  was  erroneous.  Jurors  are  required  to  decide  cases 
according  to  their  convictions  of  the  truth  of  the  matter  found  by  their 
verdict,  and  not  their  mere  inclinations.  Cox  v.  The  People,  457. 
Weight  of  testimony. 

15.  As  affected  by  the  greater  number  of  witnesses.  Mere  numbers 
of  witnesses  alone,  testifying  to  a  state  of  facts,  or  as  to  the  mental 
capacity  of  another  to  make  a  rational  contract,  will  not  control,  where  the 
less  number  are  more  intelligent,  more  reliable,  or  in  any  material  respect 
superior  as  witnesses  to  the  others.     English  v.  Porter,  285. 

Sufficiency  of  evidence. 

16.  To  show  improper  relations  between  a  man  and  a  woman.  The 
fact  that  a  man  is  not  the  husband  of  a  woman  with  whom  he  is  on  inti- 
mate terms  and  transacts  business,  but  by  some  were  supposed  to  be  man 
and  wife,  is  not  sufficient  evidence  of  illicit  or  adulterous  intercourse 
between  them,  or  of  improper  relations.     Ibid.  285. 

Calling  adverse  party  to  testify. 

17.  His  entire  testimony ,  favorable  or  unfavorable,  to  be  considered. 
Complainants,  in  a  creditor's  bill  seeking  to  set  aside  certain  convey- 
ances of  their  debtor  as  fraudulent,  called  the  defendants,  who  all  testi- 
fied that  the  sales  were  in  good  faith,  for  a  valuable  consideration,  which 
was  fully  paid,  but  their  answers  as  to  where  they  obtained  the  money 
with  which  to  make  the  purchases  were  very  unsatisfactory.  Aside  from 
their  testimony  there  was  no  evidence  tending  to  impeach  the  convey- 
ances in  any  considerable  degree,  and  it  was  insisted  they  ought  not  to 
be  believed:  Held,  that  if  their  testimony  should  be  received,  that  which 
made  for  them  as  well  as  that  which  was  against  them  must  be  consid- 
ered, and  that  the  complainants  were  not  entitled  to  the  relief  sought. 
Sawyer  et  al.  v.  Mover  et  al.  461. 

Burden  of  proof. 

18.  To  invalidate  sale.  On  bill  to  set  aside  a  sale  of  land  under  a 
power  in  a  mortgage,  on  the  ground  the  notice  of  the  sale  was  defective, 
and  was  published  in  an  obscure  paper,  the  burden  of  proving  such 
ground  rests  upon  the  complainants.     Tartt  et  al.  v.  Clayton  et  al.  579. 

19.  To  avoid  a  deed  on  the  ground  of  insanity  or  undue  influence. 
On  bill  by  a  conservator  to  set  aside  a  conveyance  of  real  estate  made  by 
his  ward,  on  the  ground  of  insanity  of  the  grantor  and  undue  influence  of 
the  grantee  over  him,  the  burden  is  upon  the  complainant  to  prove  one 
or  both  of  these  allegations  of  his  bill  by  a  preponderance  of  evidence. 
English  v.  Porter,  285. 
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EVIDENCE.     Bueden  of  pboof.     Continued. 

20.  On  creditor's  bill  to  set  aside  conveyances  as  fraudulent.     See 
CHANCERY,  3. 

On  ckeditob's  bill. 

21.  Defence  at  law — not  availing  on  creditor's  bill— to  impeach  the 
judgment  sought  to  be  enforced.     See  CHANCER Y,  2. 

AS  TO  SALE  TINDEB  POWEB  IN  MOBTGAGE. 

22.  Evidence  of  notice  thereof— from  recitals  in  deed.  See  MORT- 
GAGES AND  DEEDS  OF  TRUST,  8. 

Pboof  of  payment  of  taxes. 

23.  Under  Limitation  act  of  1839.     See  LIMITATIONS,  4,  5. 
Pboof  of  fbaud. 

24.  Whether  sufficient.     See  FRAUD,  2. 

25.  Of  evidence  as  tending  to  give  character  to  an  alleged  fraudu- 
lent transaction.     Same  title,  4. 

Intoxication  as  a  defence. 

26.  Upon  trial  for  murder — proof  of  defendant's  previous  habits 
of  intoxication — whether  admissible.     See  CRIMINAL  LAW,  14. 

Sioux  half-beeed  scbip  locations. 

27.  Of  evidence  in  respect  thereto.     See  PUBLIC  LANDS,  1,  2. 
Time  of  beceiving  evidence. 

28.  How  far  discretionary.     See  PRACTICE,  10. 
Evidence  in  ceiminal  cases.     See  CRIMINAL  LAW,  27  to  30. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bill  of  exceptions. 

1.  When  necessary— presumption  in  favor  of  the  judgment  below. 
A  land  owner  appealed  from  an  assessment  of  benefits  against  his  land 
to  three  supervisors,  who  reduced  the  same,  and  the  commissioners  ap- 
pealed from  this  order  to  the  county  court,  where  they  entered  a  motion 
to  dismiss  the  appeal  to  the  supervisors  and  all  proceedings  had  on  such 
appeal,  for  the  reason  that  the  land  owner  did  not  appear  before  the 
commissioners  and  object  to  the  confirmation  of  the  assessment,  which 
motion  was  overruled.  The  bill  of  exceptions  contained  no  part  of  the 
evidence  heard  on  the  motion:  Held,  that  in  the  absence  of  such  evi- 
dence in  the  record,  it  would  be  presumed  it  authorized  the  judgment  of 
the  county  court  overruling  the  motion.  Drainage  Commissioners  v. 
Hudson  et  al.  659. 

2.  Presumption  as  to  what  might  have  been  in  the  record.  Where 
an  erroneous  instruction  appears  in  the  record,  which  states  that  "there- 
upon the  court  gave  to  the  jury  the  following  instructions, "  after  which 
the  same  are  set  forth  numbered,  and  the  instructions  for  the  defendant 
appear  by  a  like  recital,  it  will  not  be  presumed  that  some  other  instruc- 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bill  of  exceptions.     Continued. 
tion  not  in  the  record  was  given  which  cured  the  error,  especially  where 
the  bill  of  exceptions  fails  to  show  that  it  does  not  contain  all  the  instruc- 
tions.    Cox  v.  The  People,  457. 

EXECUTION.     " 
On  judgment  in  vacation. 

1.  Actual  entry  of  judgment  essential.     See  PROCESS,  1. 
Collection  of  costs. 

2.  Whether  by  fee-bill,  or  upon  execution.     See  COSTS,  3,  4. 

EXECUTION  SALES. 
Setting  them  aside. 

Whether  on  motion,  or  in  chancery.     See  SALES,  2,  3,  4. 

FEE-BILL. 
Collection  of  costs. 

1.  Whether  by  fee-bill  or  upon  execution.     See  COSTS,  3,  4. 
Time  of  issuing  fee-bill. 

2.  Within  what  time.     Same  title,  5,  6. 

FENCING  RAILROAD  TRACKS.     See  RAILROADS,  1  to  5. 

FINAL  JUDGMENT. 
In  the  Appellate  Couet. 

What  is  a  final  judgment.  See  APPEALS  AND  WRITS  OF 
ERROR,  2,  3. 

FOREIGN  GUARDIAN. 
Collection  of  ward's  money. 

What  steps  necessary.     See  GUARDIAN  AND  WARD,  1. 

FORGED  DEED. 
What  amounts  to  a  foegeey. 

1.  Changing  the  names  of  the  grantees.  Where  a  person  took  a  deed 
for  land  to  one  of  his  sons,  and  also  to  a  grandson  of  the  same  name 
as  his  own,  except  the  addition  of  a  middle  initial  letter,  the  grantees 
being  minors,  and  the  grandfather,  the  custodian  of  such  deed,  after 
the  death  of  his  son,  one  of  the  grantees,  erased  his  name,  and  the  letter 
"W"  in  the  other  grantee's  name,  from  the  deed,  and  put  the  deed,  so 
altered  and  changed,  on  record,  thereby  showing  a  conveyance  to  him- 
self, the  grandfather,  it  was  held,  that  the  erasure  was  a  forgery,  and  as 
such  did  not  affect  the  legal  or  equitable  title  of  the  real  grantees.  Pry 
v.  Pry  et  al.  466. 
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FORGED  DEED.     Continued. 

Subsequent  purchases  without  notice. 

2.  Of  his  rights  under  forged  deed.  A  deed  was  made  to  John  W. 
Pry  and  Hamilton  Pry,  for  a  tract  of  land,  and  placed  in  the  hands  of 
John  Pry,  a  relative,  for  them,  they  being  infants,  after  which  the  depos- 
itary erased  from  the  deed  the  name  of  Hamilton  Pry,  and  the  letter 
"W"  in  the  name  of  the  other  grantee,  and  placed  the  same  on  record. 
He  then  conveyed  various  parts  of  the  land  to  innocent  purchasers,  who 
had  no  notice  of  the  erasure  in  the  deed,  or  the  forgery:  Held,  on  bill 
filed  by  John  W.  Pry  to  set  aside  the  several  conveyances  as  to  his  undi- 
vided half,  as  clouds  upon  his  title,  and  to  restore  the  evidence  of  his 
title,  that  he  was  entitled  to  the  relief  sought,  his  equitable  title  being 
prior  in  point  of  time,  and  he  also  having  the  legal  title.  Pry  v.  Pry 
et  al.  466. 

Application  of  the  Recording  law. 

3.  The  provision  of  the  statute  making  all  deeds  and  other  instru- 
ments affecting  the  title  to  land,  void  as  to  subsequent  purchasers  and 
creditors  without  notice,  if  not  recorded  in  proper  time,  has  no  applica- 
tion to  forged  deeds  and  other  instruments,  as  they  can  not  affect  the 
title  to  land,  and  are  therefore  not  entitled  to  record.     Ibid.  466. 

FORMER  ACQUITTAL.     See  CRIMINAL  LAW,  17,  18,  19. 

FORMER  DECISIONS. 
Sale  op  liquor  by  druggists. 

1.  Permit  therefor — no  bond  required.  A  druggist  having  a  permit 
to  sell  intoxicating  liquors  for  medicinal,  chemical  and  sacramental  pur- 
poses, from  city  or  village  authorities,  is  not  required  to  give  the  bond  of 
$3000  required  by  section  5  of  the  Dram-shop  act,  of  persons  taking  out 
licenses  to  retail  such  liquors,  and  he  may  sell  such  liquors  for  the  pur- 
poses above  stated  without  giving  such  bond.  The  questions  involved 
in  this  case  did  not  arise  in  Wright  v.  Hie  People,  101  111.  136,  and  any 
general  expressions  to  be  found  in  the  reasoning  in  that  case,  which  may 
seem  not  to  be  in  entire  harmony  with  the  conclusion  here  reached,  must 
be  limited  in  their  effect  by  the  case  then  before  the  court.  Moore  et  al. 
v.  The  People,  499. 

Limitation  act  of  1839. 

2.  Payment  of  taxes.  In  Meacham  v.  Winstanly ,  77  111.  269,  it  is 
inadvertently  said  that  there  must  be  seven  years  between  the  first  and 
last  payments,  to  complete  the  statutory  bar  under  the  Limitation  act  of 
1839.  In  that  case  it  was  not  intended  to  overrule  the  cases  of  Mc  Conn  el 
v.  Konepel,  46  111.  519,  and  Clark  v.  Lyon,  45  id.  388.  That  question 
was  not  presented  by  the  record,  and  in  so  far  as  it  conflicts  with  those 
prior  decisions  it  is  overruled.     Hurlbut  v.  Bradford,  397. 
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FKAUD. 
Who  may  avail  op  it. 

1.  If  goods  are  sold  to  a  husband,  so  that  they  become  his  on  deliv- 
ery, the  wife,  who  makes  payment  of  the  price  out  of  her  own  property, 
can  in  no  legal  sense  be  injured  by  the  vendor  failing  to  deliver  any  part 
of  such  goods,  or  by  any  fraud  practiced  on  the  husband.  He,  alone,  is 
the  injured  party,  and  he  alone  can  sue  for  the  fraud  or  failure  to  deliver 
to  him  all  the  goods  he  purchased.     Smith  v.  Brittenham,  540. 

Evidence  of  fraud. 

2.  On  bill  to  rescind  a  contract  for  the  exchange  of  land  for  a  remnant 
of  a  stock  of  merchandise,  the  goods  to  be  invoiced  and  taken  at  cost 
price,  the  proof  showed  that  the  goods,  when  received,  were  of  consid- 
erably less  value  than  the  invoice  price,  which  was  relied  on  as  evidence 
of  fraud:  Held,  that  such  evidence  failed  to  establish  the  charge  of 
fraud,  or  that  the  goods  were  not  delivered  at  the  original  cost  price. 
The  original  cost  may  have  been  greatly  in  excess  of  their  value  when 
exchanged.     Ibid.  540. 

Fraudulent  sale  of  goods. 

3.  Subsequent  bona  fide  purchaser — notice.  A  person  purchasing 
a  stock  of  goods  from  one  member  of  a  firm  to  aid  him  in  defrauding 
the  other  partners  and  the  creditors  of  the  firm,  will  acquire  no  valid 
title  to  the  goods,  and  a  subsequent  sale  made  by  the  other  partners  in 
behalf  of  the  firm  will  pass  a  good  title  to  the  purchaser  from  them, 
whether  he  had  notice  of  the  prior  sale  or  not.     Gradle  v.  Kern,  557. 

AS  TO  FACTS  SHOWING  FEAUD. 

4.  Of  evidence — as  giving  character  to  an  alleged  fraudulent  trans- 
action. A,  of  the  firm  of  A,  B  &  Co.,  sold  a  lot  of  goods,  etc.,  to  D,  his 
son-in-law,  on  the  evening  of  January  11,  for  which  he  received  a  check 
for  the  price.  B,  another  partner,  not  knowing  of  such  sale,  afterward 
sold  and  delivered  the  same  goods  to  E,  receiving  part  cash,  and  taking 
a  note  for  the  balance.  D,  the  son-in-law,  about  the  same  time  bought 
the  remaining  goods  of  the  firm  from  A,  and  brought  replevin  against  E, 
the  other  purchaser,  which  suit  was  dismissed  for  want  of  prosecution, 
and  a  return  of  the  goods  awarded.  The  goods  not  being  returned,  E 
brought  suit  on  the  replevin  bond,  the  surety  alone  being  found,  who 
pleaded  title  in  his  principal  by  his  prior  purchase,  and  that  the  merits 
had  not  been  tried  in  the  replevin  suit.  On  the  trial  the  court  allowed 
the  other  partner,  B,  and  another  witness,  to  testify  that  B  had  no  knowl- 
edge of  any  sale  to  D  until  after  the  replevin  of  the  goods  from  E,  and 
to  facts  tending  to  show  that  the  remaining  part  of  the  stock  was  taken 
away  in  great  haste  in  the  afternoon  of  January  12,  after  the  replevin: 
Held,  that  this  evidence  was  not  irrelevant,  but  was  proper,  with  other 
facts  shown,  to  be  considered,  as  tending  to  prove  that  the  apparent  sale 
to  D,  the  son-in-law,  was  not  real,  but  a  mere  device  to  place  the  goods 
and  proceeds  where  A,  alone,  might  avail  himself  of  them,  to  the  exclu- 
sion of  his  partners  and  the  creditors  of  his  firm.     Ibid.  557. 
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FRAUD.     Continued. 
Rescission  of  contracts. 

5.  For  fraud— placing  parties  in  statu  quo.    See  CHANCERY,  13, 14. 
Release  of  damages. 

6.  When  obtained  by  fraud— not  binding.    See  CONTRACTS,  4,  5,  6. 

FRAUDULENT  CONVEYANCES. 
Whether  enforcible. 

1.  An  equitable  title  not  enforcible  in  favor  of  assignee — a  trust  will 
not  arise  from  a  fraudulent  transfer.  If  an  assignment  of  a  certificate 
of  the  purchase  of  canal  land  is  caused  to  be  made  by  a  father,  the  equi- 
table owner,  to  his  son,  to  defraud  supposed  creditors  of  the  father,  but 
the  same  was  never  delivered,  the  son,  even  though  an  infant  at  the  time 
of  the  transfer,  can  receive  no  aid  from  a  court  of  equity  in  the  assertion 
of  any  claim  under  the  assignment,  as  against  a  purchaser  from  the  real 
owner.  By  ratifying  his  father's  act,  he  ratified  it  as  it  actually  was,  and 
thereby  made  himself  a  party  to  the  fraudulent  transaction.  But  if  the 
certificate,  with  its  indorsement,  had  been  delivered  to  the  son  for  the 
purpose  of  vesting  him  with  the  apparent  title,  and  the  father  had  sought 
in  equity  to  set  aside  the  assignment,  it  might  well  be  said  that  no  trust 
in  favor  of  the  father  could  be  raised  upon  a  fraud.  Whipple  v.  Whipple 
et  al.  418. 

In  the  particular  case. 

2.  In  this  case  it  was  sought,  upon  creditor's  bill,  to  set  aside  a  con- 
veyance of  land,  made  by  the  debtor,  on  the  alleged  ground  it  was  in- 
tended to  hinder  and  delay  the  complainant  in  the  collection  of  his  debt. 
On  a  consideration  of  the  evidence  it  was  not  regarded  as  sufficient  to 
authorize  the  relief  prayed.     Eads  v.  Thompson  et  al.  87. 

"GIST  OF  THE  ACTION." 
What  so  considered. 

As,  where  malice  is  the  gist  of  the  action,  under  the  Insolvent  Debt- 
ors' act.     See  INSOLVENT  DEBTORS'  ACT,  1. 

GUARDIAN  AND  WARD. 
Foreign  guardian. 

1.  Of  his  right  to  take  steps  to  collect  money  due  his  ward.  A 
foreign  curator  or  guardian  of  an  infant  may  cause  a  citation  to  issue 
against  a  guardian  appointed  in  this  State,  and  require  him  to  make  a 
settlement  of  his  guardianship,  and  thereby  ascertain  the  money  in  his 
hands  belonging  to  the  ward,  without  first  obtaining  an  order  of  court 
allowing  such  foreign  curator  to  sue  for  or  collect  the  same,  that  pro- 
ceeding not  being  strictly  an  action  to  collect  the  money.  It  is  sufficient 
if  he  obtains  such  order  before  he  seeks  to  collect  the  money.  McCleary 
v.  Menke,  294. 
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GUARDIAN  AND  WARD.     Continued. 
Citation  to  guardian — accounting. 

2.  Jurisdiction  of  county  court— rights  of  foreign  guardian.  Where 
a  person  has  been  appointed  guardian  of  three  minor  children  under  a 
single  order  of  the  county  court,  and  he  has  neglected  to  discharge  his 
duties  and  failed  to  render  any  account,  and  two  of  the  wards  have  died 
without  issue,  and  a  curator  has  been  appointed  by  the  proper  court  in 
another  State,  of  the  surviving  ward,  such  other  State  being  at  the  time 
his  residence,  such  curator  will  have  the  right  to  cause  a  citation  to  issue 
against  the  guardian,  and  the  county  court  will  be  invested  with  jurisdic- 
tion to  require  an  investigation  of  the  entire  account,  and  find  the  whole 
sum  for  which  he  is  chargeable,  and  such  finding  and  judgment  being 
affirmed,  by  consent,  on  appeal  to  the  circuit  court,  is  conclusive  in  any 
action  afterward  brought  on  the  guardian's  bond.  McCleary  v.  Menke, 
294. 

HEIRS. 
Rents  and  profits. 

1.  Rights  of  heir  as  against  the  widow,  on  partition — acquiescence 
of  the  widow  in  a  special  arrangement — estoppel.  See  RENTS  AND 
PROFITS,  1. 

Wills  and  deeds. 

2.  Omission  of  the  word  "heirs,"  as  affecting  the  character  of  the 
estate.     See  WILLS,  3. 

Heir  of  a  trustee. 

3.  Character  of  his  estate.     See  TRUSTS  AND  TRUSTEES,  10. 

HIGHWAYS. 
Proceedings  in  respect  to  highways. 

1.  Of  the  notice — estoppel.  A  party  seeking  the  alteration  of  a  road 
over  his  land,  by  appearing  before  the  highway  commissioners  at  their 
meeting  to  determine  whether  to  grant  the  application,  and  is  heard  by 
them,  admits  that  proper  notice  of  the  time  and  place  of  the  hearing  was 
given,  and  he  will  thereafter  be  estopped  from  denying  the  same.  Super- 
visors v.  Magoon,  142. 

2.  Where  a  party  appears  at  the  time  and  place  fixed  for  the  hearing 
by  the  supervisors,  of  an  appeal  from  the  highway  commissioners,  and 
obtains  a  continuance  of  the  time  of  the  hearing,  and  on  the  day  to  which 
the  same  was  continued,  he  and  the  other  parties  appear,  and  are  heard 
until  the  final  conclusion  is  reached,  he  will  be  estopped  from  urging 
afterward  that  sufficient  notice  of  the  appeal  was  not  given.     Ibid.  142. 

3.  Evidence  of  notice,  by  recitals.  Where  highway  commissioners 
recite,  in  their  order  denying  the  prayer  of  a  petitioner  to  alter  a  road, 
that  they  met  at  the  time  and  place  named  in  the  notice  of  the  hearing, 
that  will  be  sufficient  evidence  that  proper  notice  was  given.     Ibid.  142. 
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HIGHWAYS.     Peoceedings  in  respect  to  highways.     Continued. 

4.  Continuance  on  appeal,  requires  no  proclamation.  The  statute 
does  not  require  the  supervisors  on  an  appeal  from  an  order  of  the  high- 
way commissioners,  on  granting  a  continuance  of  the  hearing  of  the 
appeal,  to  make  proclamation  of  the  continuance  or  postponement.  All 
persons  having  an  interest  are  presumed  to  be  present,  and  to  take  notice 
of  the  adjournments  of  the  supervisors.     Supervisors  v.  Magoon,  142. 

5.  Time  of  announcing  decision  of  supervisors,  on  appeal.  The 
statute  does  not  require  the  supervisors  to  whom  an  appeal  is  taken  from 
an  order  of  the  highway  commissioners,  to  announce  their  decision  within 
twenty  days  from  their  first  meeting.  It  fixes  no  time  in  which  their 
decision  shall  be  reached  and  announced.  It  is  sufficient  if  the  report 
of  the  supervisors  shall  be  filed  with  the  town  clerk  within  ten  days  after 
it  has  been  made.     Ibid.  142. 

Change  of  eoad. 

6.  Right  of  commissioners  to  change  road  from  that  petitioned  for. 
"While  the  commissioners  of  highways,  by  the  statute,  may  "make  such 
changes  between  the  termini  of  the  road  specified  in  the  petition,  as  the 
convenience  and  interest  of  the  public,  in  their  judgment,  may  require," 
yet  they  have  no  right  to  change  either  terminus  of  the  road,  and  if  they 
do  so,  the  proceeding  will  be  quashed  on  certiorari.  Deer  v.  Commis- 
sioners of  Highways,  379. 

IMPEACHMENT  OF  WITNESSES.     See  WITNESSES,  3,  4. 

IMPKISONMENT  FOE  DEBT. 
Discharge  under  Insolvent  Debtors'  act. 

Where  malice  is  the  gist  of  the  action.  See  INSOLVENT  DEBT- 
OKS'  ACT,  1. 

INSANITY. 

As  A  defence  in  criminal  cases. 

1.  As  to  the  test  of  responsibility.     See  CKIMINAL  LAW,  15,  16. 

Drunkenness. 

2.  Or  insanity  produced  by  intoxication— as  a  defence.  See  CKIM- 
INAL LAW,  11  to  14. 

Evidence. 

3.  Opinions  of  persons  not  experts,  as  to  sanity.  See  EVI- 
DENCE, 13. 

INSOLVENT  DEBTOKS'  ACT. 

Discharge  from  imprisonment. 

1.  Where  malice  is  the  gist  of  the  action.  Malice  being  the  gist  of 
an  action  of  trespass  for  an  assault  and  battery,  the  defendant  in  a  judg- 
ment rendered  against  him  in  such  an  action,  held  in  custody  under  a 
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INSOLVENT  DEBTOES'  ACT. 
Dischakge  feom  IMPKISONMENT.     Continued. 

capias  ad  satisfaciendum,  is  not  entitled  to  a  discharge  from  imprison- 
ment under -^he  provisions  of  the  "Insolvent  Debtors'  "  act.  In  re  Mur- 
phy, 31. 

INSTKUCTIONS. 
Of  theie  qualities. 

1.  Too  many  instructions.  On  a  trial  upon  an  indictment  for  an 
assault  with  intent  to  murder,  the  court,  for  the  defence,  gave  eleven 
instructions  as  asked,  and  twelve  others  after  modifying  them,  and  re- 
fused twenty-three.  It  was  held,  that  the  rules  of  law  applicable  to  the 
case  were  simple  and  plain,  and  that  tha  practice  of  incumbering  the 
record  with  so  many  instructions  was  a  vicious  one,  and  it  ought  not  to 
be  encouraged.     Dunn  v.  The  People,  635. 

2.  Must  be  founded  on  evidence.  The  court  should  not  give  an 
instruction  where  there  is  no  evidence  tending  to  support  the  hypothet- 
ical case  assumed  by  it,  for  the  reason  that  it  directs  the  attention  of  the 
jury  to  elements  of  liability  that  do  not  exist  under  the  evidence,  and  it 
is  manifest  error  to  do  so.  Chicago,  Rock  Island  and  Pacific  Ry.  Co. 
v.  Leivis,  120. 

3.  On  what  degree  of  evidence  it  may  be  given.  It  is  not  necessary 
the  court  should  be  satisfied  that  the  hypothetical  case  stated  in  an  in- 
struction is  fully  sustained  by  the  testimony,  before  it  would  be  required 
to  submit  it  to  the  jury.  Even  positive  testimony  is  not  always  required. 
It  is  sufficient  if  the  assumed  fact  may  be  reasonably  inferred  from  the 
circumstances  proved.     Ibid.  120. 

4.  Should  be  applicable  to  the  case.  Although  an  instruction  con- 
tains a  correct  principle  of  law,  yet  if  it  has  no  application  to  the  facts  of 
the  case,  its  refusal  is  proper.     Campbell  v.  The  People,  565. 

5.  Stating  abstract  proposition  of  law.  But  the  giving  of  an  in- 
struction stating  an  abstract  principle  of  law  not  applicable  in  a  criminal 
case,  is  not  error  unless  the  principle  stated  is  erroneous.  Upstone  v. 
The  People,  169. 

6.  In  the  language  of  the  statute.  On  a  criminal  trial,  an  instruc- 
tion following  the  language  of  the  statute,  which  declares  that  drunken- 
ness is  no  excuse  for  crime,  is  not  erroneous.    Dunn  v.  The  People,  635. 

7.  Giving  undue  prominence  to  particular  facts,  and  giving  im- 
proper construction  to  a  letter.  On  the  trial  of  one  for  receiving,  and 
also  for  aiding  in  concealing,  stolen  property,  an  instruction  directing 
the  attention  of  the  jury  to  a  particular  part  of  the  evidence,  and  giving 
it  undue  importance,  and  which  also  gives  a  construction  to  a  letter  of 
the  defendant  not  warranted  by  any  correct  reading,  is  properly  refused. 
Campbell  v.  The  People,  565. 
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INSTRUCTIONS.     Of  their  qualities.     Continued. 

8.  Giving  a  partial  view  of  the  evidence.  Instructions  asked  in  a 
criminal  case  are  properly  refused  if  they  direct  the  attention  of  the  jury 
to  a  partial  view  of  the  evidence,  and  direct  an  acquittal  if  they  believe 
the  facts  stated  to  be  true.  Much  less  is  there  error  in  refusing  such 
instructions  if  all  that  is  proper  in  them  is  given  in  others.  Swigar  v. 
The  People,  272. 

9.  Whether  an  instruction  must  embrace  all  the  elements  of  the  case. 
Where  the  purpose  of  an  instruction  is  simply  to  define  the  duty  of  the 
defendant  arising  out  of  facts  supposed,  and  it  does  not  purport  to  con- 
tain a  complete  hypothesis  on  which  a  plaintiff  suing  for  an  injury  caused 
by  alleged  negligence  can  recover,  it  is  not  necessary  in  such  instruction 
to  refer  to  the  duty  or'  supposed  negligence  of  the  plaintiff.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Avery,  314. 

10.  Whether  to  be  confined  to  matters  alleged.  In  a  suit  for  injury 
arising  from  negligence,  when  there  is  no  proof  of  any  other  negligence 
than  that  alleged  in  the  declaration,  an  instruction  stating  what  is  negli- 
gence is  not  erroneous,  in  not  confining  the  right  of  recovery  to  the 
negligence  alleged  in  the  declaration.     Ibid.  314. 

11.  Modification  expressing  same  idea  more  fully.  An  instruction 
to  the  effect  that  a  master  is  not  responsible  for  an  injury  to  an  employee 
for  defects  in  the  cars  used,  caused  by  wear  and  tear,  until  notified  of 
such  defects,  or  has  had  time  and  opportunity  to  learn  of  such  defects, 
and  to  have  the  same  repaired,  was  modified  by  adding  the  words,  "or 
such  defects  shall  have  existed  for  such  a  length  of  time  as  to  give  the 
proper  authorities  opportunity  to  learn  of  such  defect  in  the  due  discharge 
of  their  duties:"  Held,  that  there  was  no  error  in  the  modification,  it 
being  but  the  expression  of  the  idea  in  the  instruction,  as  drawn,  in  a 
more  wordy  form.     Ibid.  314. 

Instructions  construed. 

12.  -As  whether  assuming  a  fact  or  singling  out  certain  facts.  In 
an  action  on  the  case  against  a  railway  company,  to  recover  for  a  personal 
injury  by  its  employee,  based  on  alleged  negligence  in  using  a  car  the 
couplings  of  which  were  out  of  repair,  the  court  instructed  the  jury  that 
if  they  believed,  from  the  evidence,  that  the  car  so  used  was  the  property 
of  a  company  other  than  the  defendant,  and  that  such  car  was  at  the  time 
of  the  alleged  injury,  and  for  several  months  next  prior  thereto  had  been, 
and  was,  regularly  and  daily  running  into  and  out  of  defendant's  yard 
by  the  permission  of  the  defendant,  and  that  at  the  time  of  the  alleged 
injury,  and  for  several  months  next  prior  thereto,  the  said  car  was  regu- 
larly and  daily  controlled  and  handled  in  the  defendant's  yard  by  the  de- 
fendant, with  its  own  engine  and  employees,  then  it  was  the  duty  of  the 
defendant  to  use  ordinary  diligence  to  keep  said  car  in  a  reasonably  safe 
condition  for  handling,  or  else  require  and  see  to  it  (if  by  the  use  of 
ordinary  diligence  the  defendant  could  do  so)  that  such  car  was  kept  by 
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INSTKUCTIONS.    Instructions  construed.     Continued. 

its  owners  in  such  reasonably  safe  condition:  Held,  that  the  objection  to 
the  instruction  that  it  assumed  as  a  fact  that  the  car  being  out  of  repair, 
and  being  permitted  to  come  into  the  yard  in  an  impaired  condition,  was 
the  cause  of  the  injury  to  plaintiff,  was  not  well  founded.  Nor  was  it 
subject  to  the  objection  of  singling  out  and  giving  undue  prominence  to 
a  part  of  the  facts  in  the  case,  and  in  omitting  reference  to  any  care  as 
required  of  the  plaintiff.  Chicago,  Burlington  and  Quincy  Railroad 
Co.  v.  Avery,  314. 

13.  As  excluding  defence  of  insanity.  On  the  trial  of  one  for  mur- 
der, insanity  being  relied  on  as  an  excuse,  the  court  instructed  the  jury 
that  if  the  killing  had  been  shown  by  the  evidence,  beyond  a  reasonable 
doubt,  to  have  been  the  act  of  the  defendant,  the  law  presumes  it  mur- 
der, provided  they  further  believe,  from  the  evidence,  that  no  circum- 
stances existed  excusing  or  justifying  the  act,  or  mitigating  it  so  as  to 
make  it  manslaughter:  Held,  that  the  instruction  was  not  liable  to  the 
objection  of  excluding  the  defence  or  excuse  of  insanity,  but  on  the 
contrary,  it  recognized  the  fact  there  might  be  an  excuse  for  the  act. 
Upstone  v.  The  People,  169. 

14.  And  in  the  same  case,  an  instruction  contained  a  proviso  that  if 
the  jury  further  believed,  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  blows  were  struck  with  malice  aforethought,  either  express  or 
implied,  to  find  the  defendant  guilty:  Held,  that  the  instruction  did  not 
exclude  the  defence  of  insanity,  which,  if  it  existed,  would  show  an 
absence  of  malice  aforethought.     Ibid.  169. 

15.  As  to  form  of  verdict  in  criminal  case — as  ignoring  the  right 
to  find  for  a  lesser  offence — duty  of  defence  to  ask  a  counter  instruc- 
tion. An  instruction  given  for  the  People,  on  the  trial  of  one  for  an 
assault  with  intent  to  murder,  directing  the  jury  as  to  the  form  of  their 
verdict  in  case  of  conviction,  was  objected  to  as  error,  inasmuch  as  the 
direction  to  fix  the  term  the  defendant  should  serve  in  the  penitentiary 
if  found  guilty,  ignored  the  right  of  the  jury  to  find  him  guilty  of  a 
lesser  offence:  Held,  that  while  not  concurring  in  such  view,  if  it  were 
correct  it  was  the  duty  of  counsel  for  the  defendant  to  have  asked  an 
instruction  that  the  jury  might  find  a  verdict  for  an  assault  with  a  deadly 
weapon,  etc.,  and  not  having  done  so,  they  were  in  no  position  to  com- 
plain.    Dunn  v.  The  People,  635. 

16.  As  to  measure  of  damages.  It  was  objected  to  one  of  plaintiff's 
instructions,  given  in  an  action  to  recover  damages  for  befouling  and 
polluting  the  water  of  a  stream  across  plaintiff's  premises,  and  polluting 
the  air  with  unhealthy  odors,  from  the  discharge  of  slops  near  plaintiff's 
premises,  that  it  allowed  the  jury  to  assess  damages  for  "such  amount  as 
they  might  find  from  the  evidence,"  instead  of  limiting  them  to  such  an 
amount  as  would  compensate  for  the  injury  sustained.  The  gist  of  the 
instruction  was,  that  if  the  defendant  injured  the  plaintiff  by  the  acts 
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INSTRUCTIONS.     Instructions  construed.     Continued. 

named,  he  was  liable  for  such  injury,  whether  he  knew  it  was  being  done 
or  not:  Held,  that  the  instruction  could  only  be  reasonably  understood 
as  announcing  a  right  of  recovery  for,  and  to  the  extent  of  the  loss  sus- 
tained by,  the  wrongful  act,  and  was  not  erroneous.  Cunningham  v. 
Stein,  375. 

17.  Omitting  to  refer  to  the  preponderance  of  the  evidence.  It  was 
objected  to  instructions  for  a  plaintiff,  that  they  failed  to  inform  the  jury 
that  they  must  believe  the  propositions  of  law  therein  laid  down,  from  a 
preponderance  of  the  evidence.  The  jury  were  instructed,  on  the  part 
of  the  defendant,  that  as  to  each  and  every  alleged  ground  of  action  it 
was  incumbent  on  the  plaintiff  to  make  proof  by  a  clear  preponderance 
of  evidence:  Held,  that  the  defendant  had  no  just  ground  of  complaint. 
Ibid.  375. 

INSURANCE. 

Construction  of  policy. 

1.  Most  favorably  to  assured.  A  policy  of  insurance  will  be  con- 
strued most  favorably  for  the  insured  in  case  of  uncertainty  in  its  terms, 
as  the  language  used  therein  is  that  of  the  insurer.  Schroeder  v.  Trade 
Ins.  Co.  of  Camden,  157. 

As  to  time  covered  by  policy. 

2.  Omission  to  state  the  time.  A  policy  of  insurance  on  property 
against  loss  by  fire,  in  the  sum  of  $500,  was  silent  as  to  the  time  the 
insurance  was  to  cover.  Fourteen  days  after  its  date  the  property  was 
destroyed  by  fire:  Held,  that  proof  of  the  issue  of  the  policy  and  the 
loss,  made  out  a  prima  facie  right  of  action  in  favor  of  the  assured,  and 
that  the  insurance  would  be  regarded  as  being  for  a  reasonable  length  of 
time  after  the  issue  of  the  policy.     Ibid.  157. 

Warranty  against  incumbrances. 

3.  Effect  of  giving  a  subsequent  mortgage.  A  policy  of  insurance 
issued  on  personal  property  on  December  17,  1878,  contained  a  clause 
that  a  special  survey  and  application  made  to  a  different  company,  dated 
February  2,  1878,  should  form  a  part  thereof,  and  a  warranty  on  the  part 
of  the  assured  of  the  conditions,  situation  or  occupancy  of  the  property, 
and  making  the  policy  void  for  any  omission  to  make  known  every  fact 
material  to  the  risk,  etc.  On  July  11,  1878,  the  insured  had  executed  a 
chattel  mortgage  on  the  property:  Held,  that  the  representation  and 
warranty  had  reference  to  the  facts  and  the  condition  of  the  property  at 
the  date  of  the  application,  and  not  that  of  the  issue  of  the  policy  in 
December,  1878,  and  hence  there  was  no  breach  of  the  warranty  against 
incumbrances.     Ibid.  157. 

Appraisement  in  case  of  loss. 

4.  Whether  necessary — and  whether  there  must  be  a  request.  Where 
a  policy  of  insurance  against  loss  by  fire  provides  that  "loss  or  damage 
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to  property  totally  or  partially  destroyed,  unless  the  amount  of  such  loss 
.  or  damage  is/agreed  upon  between  the  assured  and  the  company,  shall, 
at  the  written  request  of  either  party,  be  appraised  and  determined  by 
disinterested  and  competent  persons,"  etc.,  no  appraisal  and  award  of  the 
loss  or  damage  are  essential  to  a  recovery  for  the  same  unless  a  written 
request  of  one  of  the  parties  is  first  made.  Such  request  is  a  condition 
precedent  to  such  appraisal  and  award.  German- American  Ins.  Co.  v. 
Steiger,  254. 

Increase  of  eisk. 

5.  Changing  of  methods  in  manufacture — evidence  in  respect  thereto. 
In  a  suit  on  a  policy  of  insurance  to  recover  for  a  loss  by  fire  of  build- 
ings and  machinery  used  for  the  manufacture  of  hominy  and  meal,  in 
which  an  increase  of  the  risk  was  set  up  in  defence,  caused  by  the  sub- 
stitution of  a  fire- dryer  instead  of  a  steam- dryer  without  permission  of 
the  insurer,  the  court  permitted  witnesses  for  the  plaintiff  to  testify  to 
the  circumstances  of  the  actual  use  of  the  fire-dryer:  Held,  that  the  evi- 
dence was  admissible  upon  the  strict  question  of  increase  of  risk,  as 
showing  whether  the  fire- dryer,  as  constructed  and  as  used  and  managed, 
increased  the  risk.     Ibid.  254. 

6.  On  the  question  whether  the  substitution  of  a  fire-dryer  in  lieu  of 
a  steam- dryer  in  buildings  used  for  the  manufacture  of  hominy  increased 
the  risk  of  the  insurer,  the  policy  being  silent  as  to  the  kind  of  a  dryer  to 
be  used,  when  the  court  has  received  in  evidence  all  facts  tending  to 
show  an  increase  of  risk,  and  the  witness'  opinions  on  the  question,  with 
their  reasons,  there  is  no  error  in  refusing  to  admit  evidence  of  the  cus- 
tomary method  of  drying,  or  that  the  risk  is  uninsurable  after  the  intro- 
duction of  a  fire- dryer.     Ibid.  254. 

7.  A  fire-dryer  for  drying  hominy  will  be  considered  as  embracing  its 
appurtenances,  and  its  mode  of  use  in  connection  with  the  works  as  con- 
structed may  be  taken  into  view  as  bearing  upon  the  question  of  the 
increase  of  the  risk  by  its  employment  in  the  place  of  a  steam- dryer. 
Ibid.  254. 

Running  a  mill  extea  houes. 

8.  Where  a  policy  of  insurance  of  a  mill  for  the  manufacture  of  hom- 
iny has  fixed  no  hours  for  regularly  running  the  mill,  and  no  question 
was  asked  or  answered  in  the  application  as  to  how  many  hours  it  was  to 
be  run  each  day,  it  was  held,  no  error  to  refuse  an  instruction  that  if  the 
jury  believed,  from  the  evidence,  that  the  plaintiff's  lessees  had  run  the 
mill  over  or  extra  hours,  such  fact  would  defeat  a  recovery  upon  the  policy. 
Ibid.  254. 

Benefit  ceetificate. 

9.  Power  of  disposition — and  to  whom  it  will  inure  in  the  absence 
of  direction.  Where  the  charter  of  a  lodge  declares  that  one  of  its 
objects  is  "to  promote  benevolence  and  charity,  by  establishing  a  widows' 
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and  orphans'  benefit  fund,  from  which,  on  satisfactory  evidence  of  the 
death  of  a  member  of  the  corporation  who  has  complied  with  its  lawful 
requirements,  a  sum  not  exceeding  $5000  shall  be  paid  to  his  family,  or 
as  he  may  direct,"  the  benefit  fund  will  remain  for  the  benefit  of  the 
widow  and  orphans  of  each  member,  unless  he  shall  direct  to  the  con- 
trary, and  this  he  may  do  to  the  exclusion  of  his  widow  and  family. 
Highland  v.  Highland,  366. 

10.  Direction  as  to  whom  to  be  paid — delivery  not  necessary.  Where 
a  benefit  certificate  of  a  member  of  a  lodge  was  made  payable,  at  the 
holder's  death,  to  such  person  as  he  might,  by  will,  or  entry  on  the  record 
book  of  the  lodge,  or  on  the  face  of  the  certificate,  direct,  and  he  did 
direct  on  the  face  of  the  same  to  make  payment  to  his  sister,  but  never 
delivered  the  same  to  her,  it  was  held,  that  no  delivery  was  necessary,  as 
the  sister's  claim  was  not  based  on  a  contract,  but  upon  a  direction  for 
payment  of  the  benefit  fund  to  her.     Ibid.  366. 

11.  What  will  amount  to  a  direction  as  to  payment.  Where  a  party 
died  holding  a  benefit  certificate  in  a  lodge  in  the  sum  of  $2000,  payable 
to  such  person  or  persons  as  he  might  direct  on  the  face  of  the  certificate, 
a  writing  found  in  his  pocket  the  day  before  his  death,  not  directed  to 
the  lodge,  but  to  his  wife,  without  date,  stating  that  he  wanted  her  to 
have  all  his  effects,  it  was  held,  that  such  writing  could  not  be  regarded 
as  purporting  to  dispose  of  the  money,  or  as  a  direction  to  whom  it  should 
be  paid,  different  from  a  previous  specific  one.     Ibid.  366. 

Assets  of  an  estate. 

12.  Proceeds  of  benefit  certificate — whether  to  be  regarded  as  assets 
of  the  estate  of  a  deceased  member.  See  ADMINISTRATION  OF 
ESTATES,  2. 

INTOXICATING  LIQUOES. 
Laws  relating  to  the  sale  thereof. 

1.  Extent  of  the  power  to  regulate  the  liquor  traffic.  In  the  exercise 
of  the  police  power  the  legislature  may  prohibit  altogether  the  sale  of 
intoxicating  liquors,  and  consequently  may  attach  such  conditions  to  the 
allowance  of  their  sale  as  it  sees  fit  to  prescribe.     Timm  v.  Harrison,  593. 

Dram-shop  act  of  1883. 

2.  Its  constitutionality — subject  embraced  in  its  title.  The  act  of 
the  General  Assembly  entitled  "An  act  to  restrict  the  power  of  counties, 
cities,  towns  and  villages  in  licensing  dram-shops,  for  providing  a  license 
to  retail  malt  liquors  separately,  and  for  punishing  persons  holding  such 
separate  licenses  for  unlawful  sale  and  gifts,"  approved  June  15,  1883,  is 
a  valid  and  constitutional  law,  and  the  subject  matter  of  each  of  its  three 
sections  is  embraced  in  the  title.     Ibid.  593. 

3.  Application  of  the  constitutional  rule  as  to  mode  of  amending  a 
statute— License  law  of  1883.     The  act  of  June  15,  1883,  concerning  the 
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licensing  of  dram-shops,  is  not  in  violation  of  that  clause  of  the  consti- 
tution which/declares  that  "no  law  shall  be  revived  or  amended  by  refer- 
ence to  its  title  only,  but  the  law  revived,  or  section  amended,  shall  be 
inserted  at  length, "  as  such  act  does  not  profess  to  be  amendatory  of  any 
other  act.  Again,  section  2  of  the  act,  aside  from  the  change  in  the 
amount  of  the  license  fee,  contains  all  that  is  contained  in  section  3  of 
the  Dram-shop  act,  with  the  further  provision,  "that  in  all  cases  where  a 
license  is  granted  for  the  sale  of  malt  liquors  only,  such  board  may  grant 
the  same  upon  payment  into  the  county  treasury  of  a  sum  not  less  than 
$150  per  annum  for  each  license,"  which  is  a  full  compliance  with  the 
constitutional  provision  that  the  section  amended  shall  be  inserted  at 
length  in  the  new  act.  It  is  not  necessary  to  declare  in  the  new  act  that 
the  section,  as  amended,  is  inserted  at  length.     Timm  v.  Harrison,  593, 

Liquor  dealers— uniformity  of  taxation. 

4.  Of  the  constitutional  rule  of  uniformity — "liquor  dealers"  as  a 
class.  Under  section  1,  article  9,  of  the  constitution,  which  provides 
that  "the  General  Assembly  shall  have  power  to  tax  peddlers,  *  *  * 
liquor  dealers,"  etc.,  in  such  manner  as  it  shall,  from  time  to  time,  direct 
by  general  law,  uniform  as  to  the  class  upon  which  it  operates,  the  term 
"liquor  dealers,"  is  used  in  a  generic  sense,  and  it  is  competent  for  the 
legislature  to  classify  the  different  kinds  of  liquor  dealers,  and  impose 
differential  taxes  upon  such  classes;  and  the  rule  of  uniformity  will  not 
be  violated  so  long  as  the  tax  imposed  is  the  same  upon  all  the  members 
of  the  particular  class.      Ibid.  593. 

License  to  keep  a  dram-shop. 

5.  As  to  the  necessity  of  a  petition  by  voters — statute  not  applicable 
to  cities.  The  statute  requiring  a  petition  of  voters  in  the  town  or  elec- 
tion precinct  to  be  had  and  presented  before  the  issue  of  a  license  to 
keep  a  dram-shop,  has  no  application  to  licenses  granted  by  a  city. 
Swarth  et  al.  v.  The  People  ex  rel.  Paxton,  621. 

6.  Application  for  license  not  essential.  A  previous  application  in 
writing  is  not  essential  to  the  validity  of  a  license  granted  by  a  city  to 
keep  a  dram-shop.  It  is  enough  in  this  respect  that  it  be  issued,  and 
accepted  by  the  licensee.     Ibid.  621.  i 

7.  By  whom  license  may  be  issued.  The  statute  gives  the  power  to 
grant  licenses  in  a  city  to  the  city  council,  but  that  body  may,  by  ordi- 
nance, grant  licenses  to  a  certain  class  of  persons,  upon  certain  condi- 
tions, by  authorizing  the  mayor  to  issue  or  cause  license  to  be  issued 
when  the  conditions  are  complied  with.  In  such  case  the  issuing  of  the 
license  by  the  mayor  is  a  lawful  exercise  of  the  power  of  the  council. 
Ibid.  621. 

8.  Of  the  manner  of  signing  a  license.  It  is  not  essential  to  the 
validity  of  such  a  license  that  the  signatures  of  the  mayor  and  city  clerk 
be  affixed  with  a  pen.     Such  signature  may  be  lawfully  affixed  by  stamp- 
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ing  a  fac  simile  of  the  written  signature  of  such  officer,  if  done  by  him, 
or  by  another  under  his  direction  or  at  his  request.  Swarth  et  al.  v. 
The  People  ex  rel.  Paxton,  621. 

9.  As  to  time  of  expiration  of  license — extending  the  municipal 
year.  It  is  no  objection  to  a  license  that  the  ordinance  fixing  the  time 
when  it  shall  expire  was  passed  before  an  ordinance  extending  the  mu- 
nicipal year  to  the  same  time.  It  is  sufficient  if  the  extension  is  made 
before  the  license  is  issued.  But  a  license  issued  to  extend  to  a  time 
beyond  the  end  of  the  municipal  year,  would  be  valid  for  so  much  of  the 
period  named  therein  as  did  not  extend  beyond  the  end  of  the  municipal 
year.     Ibid.  621. 

10.  Taking  out  new  license  before  the  expiration  of  former  one. 
The  fact  that  a  party  has  an  unexpired  license  to  keep  a  dram-shop 
when  he  takes  out  a  new  one,  can  not  affect  the  validity  of  the  new  one. 
Ibid.  621. 

11.  Taking  out  license  under  an  existing  ordinance  passed  in  antici- 
pation of  the  going  into  effect  of  a  law  fixing  a  higher  license  fee — 
construction  of  the  act  of  1883.  The  act  of  June  15,  1883,  fixing  the 
minimum  license  fee  for  keeping  a  dram-shop  at  $500,  relates  solely  to 
licenses  to  be  issued  after  the  act  went  into  effect — the  first  day  of  July 
next  after  the  date  of  the  passage  of  the  act.  It  was  not  intended  to 
invalidate  licenses  lawfully  issued  before  that  time.     Ibid.  621. 

12.  On  the  18th  of  June,  1883,  three  days  after  the  passage  of  the  act 
above  mentioned,  but  before  it  became  operative  as  a  law,  the  city  of 
Chicago  passed  an  ordinance  fixing  the  fee  for  licenses  which  might  be 
issued  thereafter,  and  prior  to  the  first  day  of  July,  1883,  the  date  at  which 
the  act  of  June  15  would  take  effect,  at  $103,  and  providing  further,  that 
licenses  issued  under  that  ordinance,  unless  sooner  revoked,  should  ex- 
pire on  the  first  Monday  of  April,  1884,  about  nine  months  after  the  act 
of  June  15,  fixing  the  minimum  license  fee  at  $500,  would  go  into  effect, 
and  beyond  the  term  of  the  then  current  municipal  year,  when  the 
statute  on  that  subject  provided  that  no  such  license  could  lawfully 
extend  beyond  the  municipal  year  in  which  it  was  granted.  But  on  the 
28th  of  June,  1883,  the  city  passed  another  ordinance,  changing  the  time 
at  which  the  municipal  year  should  begin  and  end,  and  also  extending 
the  current  municipal  year  to  the  same  time,  so  that  licenses  issued 
under  the  ordinance  of  June  18  would  not  extend  beyond  the  municipal 
year  in  which  they  were  granted.  Licenses  were  issued  under  this  ordi- 
nance, and  their  legality  was  questioned,  on  the  alleged  ground  that  the 
whole  proceeding  was  an  attempted  evasion,  and  in  fraud  of  the  higher 
license  act  of  1883.     Ibid.  621. 

13.  It  was  held,  however,  that  although  it  was  the  intention  in  the 
passage  of  the  ordinances  of  June  18  and  June  28  to  anticipate  the 
taking  effect  of  the  act  of  June  15,  and  to  enable  persons  in  Chicago  to 
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procure  licenses  before  that  act  should  go  into  force — July  1,  1883 — at 
a  rate  less  than  $500  a  year,  under  which  they  might  keep,  in  that  city, 
dram-shops  until  April,  1884,  the  passage  of  the  ordinances  being  but 
the  exercise  of  powers  in  compliance  with  then  existing  laws,  licenses 
issued  under  such  ordinances  were  lawfully  issued.  The  purpose  attrib- 
uted to  the  city  in  the  action  taken,  to  afford  cheaper  licenses  to  those 
who  might  procure  them  before  the  act  should  go  into  effect,  than  could 
be  obtained  afterward,  was  an  entirely  legitimate  one.  Swarth  et  al.  v. 
The  People  ex  rel.  Paxton,  621. 

Peemit  to  dkuggists. 

14.  What  so  regarded.  "Where  a  village  ordinance  prohibits  the  sale 
or  giving  away  of  intoxicating  liquors  within  the  limits  of  the  village, 
concluding  with  a  proviso  that  druggists  may  sell  such  liquors  for  purely 
medicinal,  chemical  and  sacramental  purposes,  and  fails  to  provide  for 
the  issue  of  any  written  permit,  this  will,  within  the  meaning  of  the  stat- 
ute, be  of  itself  a  permit  to  all  druggists  in  the  village  to  sell  such  liquors 
for  the  purposes  named.     Moore  et  al.  v.  The  People,  499. 

15.  Bond  not  required — under  such  permit.  A  druggist  having  a  per- 
mit to  sell  intoxicating  liquors  for  medicinal,  chemical  and  sacramental 
purposes,  from  city  or  village  authorities,  is  not  required  to  give  the  bond 
of  $3000  required  by  section  5  of  the  Dram-shop  act,  of  persons  taking 
out  licenses  to  retail  such  liquors,  and  he  may  sell  such  liquors  for  the 
purposes  above  stated  without  giving  such  bond.     Ibid.  499. 

16.  Former  decision.  The  questions  involved  in  this  case  did  not 
arise  in  Wright  v.  The  People,  101  111.  136,  and  any  general  expressions 
to  be  found  in  the  reasoning  in  that  case,  which  may  seem  not  to  be  in 
entire  harmony  with  the  conclusion  here  reached,  must  be  limited  in  their 
effect  by  the  case  then  before  the  court.     Ibid.  499. 

INURING  OF  TITLE.     See  VENDOR  AND  PURCHASER,  5. 

JUDGMENTS. 
Judgment  by  confession. 

1.  In  vacation — must  be  an  actual  entry  before  execution  can  issue. 
See  PROCESS,  1. 

Final  judgment. 

2.  What  is  a  final  judgment  in  the  Appellate  Courts.  See  AP- 
PEALS AND  WRITS  OF  ERROR,  2,  3. 

JUDGMENT  CREDITORS.  * 

Redemption  by  them.     See  REDEMPTION,  1,  2. 
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JUDICIAL  NOTICE. 

That  pkopeety  has  a  value.     See  APPEALS  AND  WRITS  OF  ER- 
ROR, 6. 

Generally.     See  EVIDENCE,  1,  2,  3. 

JUDICIAL  POWERS. 
And  ministerial  powers. 

Authorizing  clerks  to  approve  bonds.  See  MINISTERIAL  POW- 
ERS, 1. 

JUDICIAL  SALES.     See  SALES,  2  to  6. 

JURISDICTION. 
County  court. 

1.  Of  its  jurisdiction  in  the  matter  of  citation  to  a  guardian,  and 
settlement  of  his  accounts.     See  GUARDIAN  AND  WARD,  2. 

AS  TO  TITLE  TO  LAND. 

2.  In  what  jurisdiction  to  be  determined — with  regard  to  the  place 
where  the  contract  was  made.     See  CONFLICT  OF  LAWS,  1,  2. 

In  criminal  cases. 

3.  As  to  local  jurisdiction  of  offences.     See  CRIMINAL  LAW,  1. 

JURY. 
Right  of  trial  by  jury. 

1.  Under  the  Burnt  Records  act — and  in  chancery,  generally.  The 
present  constitution  of  the  State  preserves  the  right  of  trial  by  jury  in  all 
cases  where  that  right  had  existed  before  its  adoption.  The  right  to  such 
trial  does  not  extend  to  cases  in  equity,  but  is  confined  to  cases  at  law. 
The  act  known  as  the  Burnt  Records  act  is  not,  therefore,  unconstitu- 
tional, in  depriving  a  party  of  a  trial  by  jury.     Heacock  v.  Hosmer,  245. 

2.  Waiver  of  right  by  not  asking  one.  A  party  who  abides  his  de- 
murrer to  a  petition  filed  under  the  Burnt  Records  act,  is  not  in  a  posi- 
tion to  raise  the  question  of  the  constitutionality  of  the  act,  as  not  giving 
a  right  to  trial  by  jury.  The  defendant  in  such  petition,  by  not  demand- 
ing a  trial  by  jury,  waives  that  right,  even  if  entitled  to  it  under  the  con- 
stitution.    Ibid.  245. 

LACHES.     See  LIMITATIONS,  6  to  10. 

LAW  AND  FACT. 

A  QUESTION  OF  DILIGENCE. 

1.  In  acquiring  possession  of  goods  by  purchaser.  Whether  a  pur- 
chaser of  goods  has  used  due  diligence  to  acquire  possession  so  as  to 
protect  his  title  against  a  subsequent  purchaser,  is  a  question  of  fact, 
which  the  court  has  no  right  to  take  from  the  jury  by  an  instruction. 
Gradle  v.  Kern,  557. 
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LEVY  ON  PEKSONAL  PKOPEKTY. 
f 
How  far  a  satisfaction  of  the  debt.     See  SATISFACTION,  1. 


LICENSES. 
Under  Dram-shop  act.     See  INTOXICATING  LIQUOKS,  5  to  13. 

LIMITATIONS. 

Act  of  1839. 

1.  Payment  of  taxes— first  and  last  payment — irhether  seven  years 
must  intervene.  The  payment  of  all  taxes  on  vacant  and  unoccupied 
land  by  a  party,  under  color  of  title  acquired  in  good  faith,  before  pos- 
session taken,  is  a  bar  to  an  action  of  ejectment  brought  by  the  owner  of 
the  paramount  title,  even  though  the  last  payment  of  taxes  is  made  more 
than  four  months  less  than  seven  years  from  the  first  payment,  where 
possession  is  not  taken  under  the  color  of  title  until  after  seven  years 
have  elapsed  since  the  first  payment.     Tlurlbut  v.  Bradford,  397. 

2.  Former  decisions.  In  Meacham  v.  Winstanly,  77  111.  269,  it  is 
inadvertently  said  that  there  must  be  seven  years  between  the  first  and 
last  payments,  to  complete  the  statutory  bar.  In  that  case  it  was  not 
intended  to  overrule  the  cases  of  McConnel  v.  Konepel,  46  111.  519,  and 
Clark  v.  Lyon,  45  id.  388.  That  question  was  not  presented  by  the 
record,  and  in  so  far  as  it  conflicts  with  those  prior  decisions  it  is  over- 
ruled.    Ibid.  397. 

3.  By  ivhom  the  taxes  must  be  paid.  To  create  the  statutory  bar, 
the  claim  and  color  of  title  must  coincide  with  the  payment  of  taxes  for 
seven  successive  years.  The  person  pajung  the  taxes  must  in  some  way 
be  interested  in  or  connected  with  the  claim  and  color  of  title.  A  pay- 
ment by  a  stranger  to  the  claim  and  color  of  title  does  not  answer  the 
requirements  of  the  statute.     Ibid.  397. 

4.  As  to  proof  of  payment  by  the  proper  person.  To  defeat  the 
paramount  title  by  the  payment  of  taxes  under  color  of  title,  the  proof  of 
the  payments  by  the  holder  of  the  color  of  title,  or  some  one  interested 
in  the  same,  or  on  his  behalf,  must  be  clear  and  convincing.  Such  titles 
should  not  be  overcome  by  loose  and  uncertain  testimony,  or  upon  mere 
conjecture  or  violent  presumptions.     Ibid.  397. 

5.  The  holder  of  claim  and  color  of  title  to  vacant  and  unoccupied 
land,  paid  the  taxes  thereon  in  November,  1839,  and  soon  after  died. 
The  receipts  for  the  taxes  of  1840,  1842  and  1843  were  in  his  name, 
instead  of  being  in  the  name  of  the  heir  or  heirs:  Held,  that  these  pay- 
ments could  not  be  presumed  to  have  been  made  by  the  heirs,  or  in  his 
name  by  some  unknown  person  for  them,  and  without  other  evidence 
could  not  be  treated  as  payments  by  the  owner  of  the  color  of  title. 
Ibid.  397. 
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Lapse  of  time  aside  from  the  statute 

6.  Delay  in  asserting  title  to  land.  The  equitable  owner  of  a  tract 
of  land  caused  the  holder  of  a  certificate  of  purchase  of  the  same  to 
assign  it  to  the  son  of  the  former,  in  1851,  not  for  the  purpose,  however, 
of  passing  the  title,  which  fact  the  son  knew  before  he  became  of  age, 
which  was  in  18G7,  and  he  also  knew  that  the  father  claimed  to  be  the 
owner  of  the  land,  and  paid  all  taxes  from  1851  to  1882,  (more  than 
thirty  years,)  which  claim  the  son  recognized  repeatedly,  and  when  he 
rented  part  of  the  land  of  his  father,  paid  him  rents  therefor,  and  received 
pay  for  all  improvements  he  put  on  the  same  while  tenant,  and  stated  to 
the  purchaser  from  his  father  that  he  had  no  objection  to  his  purchasing 
of  his  father.  The  son,  in  1882,  filed  his  bill  to  set  aside  the  sale  made 
by  his  father,  asserting  title  in  himself.  It  was  held,  the  laches  of  the 
son  in  asserting  his  rights,  if  any,  was  a  bar  to  the  relief  sought.  Whip- 
ple v.  Whipple  et  al.  418. 

7.  Courts  will  not  enforce  resulting  trusts  after  a  great  lapse  of 
time,  or  laches  on  the  part  of  the  supposed  cestui  que  trust,  especially 
when  it  appears  that  the  supposed  nominal  purchaser  has  occupied  and 
enjoyed  the  estate  with  the  knowlege  of  the  former.  The  person  claim- 
ing under  an  alleged  resulting  trust  should  assert  his  claim  at  least 
within  seven  years  after  his  purchase.     McDonald  v.  Stow  et  al.  40. 

8.  Stale  claim — in  equity.  A  mercantile  partnership  was  formed 
between  A  and  B  in  1841,  which  was  continued  actively  until  1859,  when 
their  stock  of  merchandise  was  sold,  and  by  mutual  consent  their  busi- 
ness as  general  partners  ceased.  On  April  19,  1860,  A  died,  leaving  heirs, 
the  youngest  of  whom  became  of  age  in  1864.  On  February  24,  1876,  the 
heirs  of  A  filed  a  bill  against  B,  the  surviving  partner,  for  a  settlement 
and  statement  of  the  partnership  accounts,  to  which  an  answer  was  filed 
setting  up  the  five  years'  Statute  of  Limitations,  and  also  laches:  Held, 
that  aside  from  the  Statute  of  Limitations,  a  court  of  equity  would  treat 
the  relief  sought  as  barred,  from  the  staleness  of  the  demand.  Groenen- 
dyke  et  al.  v.  Coffeen  et  al.  325. 

9.  Bill  of  review — or  cross-bill  in  the  nature  of  a  bill  of  review — 
limitation.  On  a  bill  filed  by  the  purchaser  of  land  at  a  master's  sale 
on  foreclosure  of  a  mortgage,  against  the  heirs  of  the  mortgagor,  alleging 
the  foreclosure  and  sale,  and  the  execution  and  delivery  to  him  of  the 
master's  deed,  and  its  loss  or  destruction  without  having  been  recorded, 
and  praying  that  the  master  be  directed  to  make  him  a  new  deed  in  lieu 
of  the  lost  one,  the  heirs,  more  than  five  years  after  the  youngest  became 
of  age,  filed  a  cross-bill,  in  the  nature  of  a  bill  of  review,  seeking  to  im- 
peach the  former  decree  for  errors  and  irregularities,  and  to  set  aside  the 
sale,  and  for  an  account  of  the  rents  and  profits,  such  purchaser  having 
entered  into  possession  under  his  lost  deed,  and  the  purchaser  in  his 
answer  set  up  and  relied  on  the  limitation  of  five  years  as  a  bar  to  the 
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LIMITATIONS.  Lapse  of  time  aside  from  the  statute.  Continued. 
relief  sought  by  the  cross-bill.  On  the  hearing,  the  court  granted  the 
relief  sought  in  the  original  bill,  and  dismissed  the  cross -bill:  Held, 
that  there  was  no  error  in  dismissing  the  cross-bill.  Pestel  et  al.  v. 
Primm,  353. 

10.  A  bill  of  review  for  errors  apparent  on  the  face  of  the  record  in  a 
chancery  suit,  must  be  filed  within  the  time  allowed  for  a  writ  of  error, 
and  is  not  allowed  after  that  time  has  elapsed;  and  this  rule  applies  to  a 
cross-bill  in  the  nature  of  a  bill  of  review,  to  impeach  a  decree.  Ibid. 
353. 

Transfer  of  bankrupt's  interest. 

11.  After  limitation.  After  the  Statute  of  Limitations  has  run  against 
an  assignee  in  bankruptcy,  an  assignment  of  an  interest  in  a  judgment 
held  by  the  bankrupt  can  not  be  called  in  question.  Chandler  et  al.  v. 
Higgins  et  al.  602. 

LOST  DEED. 
Bile  to  restore  lost  deed. 

Its  scope  and  effect  as  to  decree  under  which  the  original  deed  was 
made.     See  CHANCEKY,  4,  5. 

MANDAMUS. 
Whether  the  proper  remedy. 

1.  Generally.  A  party  applying  for  a  mandamus  must  show  a  clear 
legal  right  to  have  the  thing  sought  by  it  to  be  done;  and  if  the  granting 
of  the  writ  will  be  of  no  avail  to  the  party  applying  for  it,  it  will  be  re- 
fused.    Klokke  v.  Stanley,  192. 

2.  Not  granted  to  relieve  a  party  from  his  own  mistake.  It  is  con- 
trary to  the  policy  of  the  law  that  mandamus  should  issue,  where  its  sole 
purpose  and  effect  is  to  relieve  the  party  seeking  it  from  the  consequences 
of  his  own  mistakes  or  omissions.     Ibid.  192. 

MARRIED  WOMEN. 
Power  to  make  binding  contracts. 

1.  Section  6,  chapter  68,  of  the  Revised  Statutes  of  1874,  confers  ample 
power  on  a  married  woman  to  enter  into  a  contract  with  a  person  other 
than  her  husband,  to  remain  with  her  family  on  his  place,  and  allow  him 
to  make  his  home  in  the  family,  and  give  him  such  care  and  attention 
as  he  might  require  during  his  life,  in  consideration  of  his  promise  to 
pay  her  for  the  service.     Casner  v.  Preston,  531. 

2.  In  this  case,  a  feeble  old  bachelor,  advanced  in  years,  executed 
and  delivered  to  a  married  woman  a  promissory  note  for  $4000,  payable 
six  months  after  date,  to  induce  her  to  remain  in  his  house  and  make  it 
a  home  for  him,  and  to  care  for  and  nurse  him  during  his  life,  which 
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MAEEIED  WOMEN.  Power  to  make  binding  contracts.  Continued. 
she  agreed  to  do,  and  she  performed  the  agreement  without  objection 
on  the  part  of  her  husband.  It  was  held,  that  the  note  wras  based  on  a 
sufficient  consideration,  and  that  had  she  failed  to  perform  her  agree- 
ment, or  been  prevented  from  doing  so,  that  would  have  only  gone  to 
the  consideration,  but  not  to  the  validity,  of  the  note.  Casner  v.  Pres- 
ton, 531. 

MASTEK  IN  CHANCEEY. 
Eeference  to  the  master. 

Whether  necessary.     See  CHANCEEY,  19. 

MASTEE'S  DEED. 
Under  a  decree  for  reconveyance. 

Whether  the  title  to  be  regarded  as  derived  under  judicial  sale.  See 
CHANCEEY,  31. 

MASTEE  AND  SEEVANT. 
Negligence  of  fellow- servants. 

1.  Respondeat  superior — what  hazard  the  servant  takes.  The  negli- 
gence of  fellow- servants  is  one  of  the  ordinary  perils  of  the  service  which 
one  takes  the  hazard  of  in  entering  into  any  employment.  But  the  mas- 
ter's own  duty  to  the  servant  is  always  to  be  performed.  The  neglect  of 
that  duty  is  not  a  peril  which  the  servant  assumes.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Avery,  314. 

2.  Care  in  supplying  safe  instrumentalities  in  the  doing  of  the  work 
undertaken  by  the  servant  is  a  duty  the  master  owes  to  the  servant,  and 
when  the  performance  of  that  duty  is  devolved  upon  a  fellow- servant, 
the  master's  responsibility  in  respect  of  that  duty  still  remains.  In -such 
case  the  negligence  of  the  fellow-servant  is  the  master's  neglect  of  duty. 
Ibid.  314. 

Using  unsafe  machinery. 

3.  Railway  corporation  using  cars  of  other  companies  must  see  that 
they  are  safe,  in  respect  to  its  employees.  A  railway  corporation,  with 
respect  to  the  cars  of  other  companies  which  it  allows  to  come  into  its 
yard,  and  which,  while  there,  are  to  be  moved  and  handled  by  its  em- 
ployees, is  bound  to  use  due  diligence  and  care  in  seeing  that  the  cars 
are  safe  to  be  so  handled  by  its  servants,  and  such  railway  corporation 
can  not  divest  itself  of  this  duty  to  its  servants  for  their  safety  and  pro- 
tection, by  a  contract  with  such  other  companies  whose  cars  are  used  that 
the  latter  shall  keep  them  in  repair.  The  general  rule  is,  that  the  em- 
ployer is  bound  to  use  due  diligence  in  providing  and  maintaining  safe 
machinery  and  instrumentalities  to  be  handled  and  used  by  his  em- 
ployees, without  regard  to  the  ownership  of  the  same.     Ibid.  314. 
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MEASURE  OF  DAMAGES. 

BREACH  OF  COVENANT  AGAINST  INCUMBKANCE3. 

1.  Where  an  entire  tract  of  land  is  sold  and  conveyed  by  deed,  with 
covenants  of  warranty  against  incumbrances,  etc.,  and  there  is  an  incum- 
brance on  the  same,  consisting  of  a  right  of  way  through  the  same  occu- 
pied by  a  railway  company,  which,  when  considered  with  reference  to 
the  tract  as  an  entirety,  enhances  rather  than  diminishes  its  value,  the 
grantee  will  be  entitled  only  to  nominal  damages  for  the  technical  breach 
of  the  covenant.     Wadhams  v.  Swan,  46. 

MENTAL  CAPACITY. 
To  make  contkacts.     See  CONTRACTS,  1. 

MINISTERIAL  POWERS. 

As  DISTINGUISHED  from  judicial  powers. 

1.  As,  authorizing  clerks  to  approve  bonds.  A  statute  conferring 
power  on  the  circuit  clerk  or  recorder  of  deeds  to  determine  the  suffi- 
ciency of  bonds  required  to  be  given,  is  not  unconstitutional,  as  confer- 
ring judicial  powers  on  such  officers.  Such  power  has  been  recognized 
as  ministerial.     Hawthorn  et  al.  v.  The  People,  302. 

MISTAKE. 
Voluntary  settlement. 

1.  Mistake  in  omitting  power  of  revocation — as  a  ground  for  setting 
it  aside.     See  VOLUNTARY  SETTLEMENT,  1. 

Mistake  in  tax  deed. 

2.  How  and  by  whom  corrected.     See  TAX  TITLE,  3,  4. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Purchaser  of  equity  of  redemption. 

1.  Of  his  rights  as  against  the  mortgagee.  On  bill  to  foreclose  a 
mortgage,  against  the  mortgagor  and  another  who  claimed  to  have  pur- 
chased of  the  mortgagor,  the  latter  filed  a  cross-bill  against  the  mort- 
gagee, setting  up  his  purchase,  possession,  and  payment  of  the  purchase 
money,  and  the  refusal  of  the  mortgagee  to  convey  the  premises,  and 
praying  that  he  be  compelled  to  make  the  conveyance,  and  that  he,  the 
purchaser,  be  allowed  to  pay  the  mortgage  debt,  and  have  the  mortgage 
assigned  to  him  by  the  mortgagee.  The  cross-bill  did  not  state  that  the 
mortgagee  ever  refused  to  accept  the  amount  due  under  the  mortgage, 
and  release  the  mortgage:  Held,  that  as  to  the  mortgagee,  a  demurrer 
was  properly  sustained  as  to  the  cross -bill,  he  being  under  no  obligation 
to  assign  the  mortgage.     Handly  v.  Munsell  et  al.  362. 

2.  In  such  case  the  complainant  in  the  cross-bill  could  have  no  stand- 
ing in  court,  unless  he  brought  into  court  the  amount  due  the  complain- 
ant in  the  original  bill.     If  that  had  been  done,  and  no  relief  had  been 
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Purchaser  of  equity  or  kedemption.     Continued. 

asked  except  as  to  his  co-defendant,  it  might  be  that  the  court  would 
have  kept  the  mortgage  and  the  debt  thereby  secured,  alive,  for  his  pro- 
tection, until  he  could  have  litigated  the  matter  in  contention  between 
himself  and  his  co-defendant.  In  this  case  the  decree  dismissing  the 
cross-bill  was  modified  so  as  to  make  the  dismissal  without  prejudice,  at 
the  costs  of  the  complainant  in  the  cross-bill.  Handly  v.  Munsell  et  al. 
362. 

3.  The  most  that  a  purchaser  of  a  mortgagor's  equity  of  redemption 
can  require  of  the  mortgagee  is,  that  he  accept  the  amount  due  on  the 
mortgage,  and  release  it  of  record.  The  mortgagee  is  not  bound  to 
accept  what  is  due  him,  and  assign  his  notes  and  mortgage  to  the  person 
offering  to  pay  him.      Ibid.  362. 

4.  A  mortgagee  seeking  to  foreclose  his  mortgage,  having  no  interest 
as  to  litigation  between  the  defendants,  on  cross-bill  by  one  of  them  for 
the  specific  performance  of  an  alleged  contract  for  the  sale  of  the  equity 
of  redemption,  will  not  be  compelled  to  wait  for  the  sum  due  him  until 
such  other  litigation  is  decided.     Ibid.  362. 

5.  A  purchaser  of  a  mortgagor's  equity  of  redemption  loses  no  right 
by  a  decree  foreclosing  the  mortgage,  as,  under  the  statute,  he  may 
redeem  the  property  from  the  mortgage  after  sale  thereof,  as  well  as 
before.     Ibid.  362. 

Sale  under  trust  deed  or  power  in  mortgage. 

6.  Of  the  notice — after  promise  to  make  demand  before  sale.  "Where 
the  agent  of  the  legal  holder  of  a  note  secured  by  deed  of  trust  contain- 
ing a  power  of  sale,  and  also  agent  of  the  trustee,  promised  the  owner  of 
the  land,  upon  whom  rested  the  duty  to  pay  the  note,  after  its  maturity, 
that  it  need  not  then  be  paid  until  demand  thereafter  was  made,  and 
that  such  owner  should  have  personal  notice  when  payment  should  be 
required,  and  the  trustee,  without  any  personal  notice  or  demand  of  pay- 
ment, at  the  request  of  the  holder  of  the  note,  advertised  the  property 
for  sale  in  a  newspaper  published  in  a  remote  part  of  the  county,  having 
but  a  limited  circulation  outside  of  the  township  where  it  was  published, 
and  a  sale  was  made  by  the  trustee  of  the  land  to  a  son  of  the  legal 
holder  of  the  note,  and  a  brother  of  the  trustee,  it  was  held,  that  the  sale 
was  invalid,  and  was  properly  set  aside  at  the  costs  of  the  defendants. 
Clevinger  et  al.  v.  Ross  et  al.  349. 

7.  In  such  a  case,  after  having  lulled  the  party  who  was  to  pay  the 
note  into  security,  the  holder  of  the  note  could  not,  in  violation  of  his 
promise,  proceed  to  have  the  mortgaged  property  sold  without  personal 
notice;  and  the  pretended  notice  by  publication  was  a  sheer  mockery, 
and  was  in  fact  no  notice,  the  publication  being  so  made  as  to  avoid 
giving  notice.     Ibid.  349. 
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Sale  under  trust  deed  or  power  in  mortgage.     Continued. 

8.  Notice  of  sale — recitals  in  deed  as  evidence.  Eecitals  in  a  deed 
made  by  a  mortgagee  under  a  power  of  sale,  of  the  giving  of  due  notice 
of  the  sale,  in  conformity  with  the  requirements  of  the  statute  and  in 
pursuance  of  the  provisions  of  such  mortgage,  by  advertisement  in  a 
certain  public  newspaper  printed  and  published  in  the  county,  for  the 
space  of  thirty  days,  said  advertisement  containing  a  description  of  the 
real  estate  sold,  with  the  time,  place  and  terms  of  sale,  show  prima  facie 
that  the  notice  of  the  sale  was  good.  The  fact  that  such  deed  recites 
particularly  certain  essentials  and  omits  certain  others,  does  not  repel 
the  conclusion  that  the  notice  was  good.     Tartt  v.  Clayton  el  al.  579. 

9.  When  personal  notice  necessary — and  to  whom  notice  should  be 
given.  Where  a  mortgagee  holding  under  a  mortgage  containing  a  power 
of  sale,  may  have  thrown  persons  succeeding  to  the  rights  of  the  mort- 
gagor off  their  guard  by  seeking  different  relief  by  bill  in  chancery,  it 
may  be  that  before  selling  upon  notice  under  the  power  of  sale  in  the 
mortgage,  he  should  notify  the  mortgagor  or  his  assignee  of  his  inten- 
tion; but  if  a  specific  demand  is  made  for  the  payment  of  the  sum  due, 
of  the  mortgagor,  or  one  holding  a  second  mortgage,  such  persons  can 
not  say  they  have  been  lulled  into  security;  and  the  mortgagee,  before 
selling  under  the  power,  is  not  bound  to  give  personal  notice  to  one 
holding  an  interest  in  the  premises  through  the  mortgagor,  where  it  ap- 
pears that  the  mortgagee  had  no  notice  of  such  one's  interest.  Nor  is 
notice  necessary  to  any  one  interested  who  was  not  lulled  into  security 
by  the  pendency  of  the  bill  in  chancery.     Ibid.  579. 

10.  Whether  made  at  the  time  appointed  in  the  notice — as  to  the 
fraction  of  an  hour.  Under  the  power  given  the  trustee  in  a  deed  of 
trust,  he  advertised  the  property  named  in  the  deed,  for  sale,  and  in  the 
notice  appointed  "the  hour  of  eleven  o'clock"  of  a  certain  day  as  the 
time  at  which  the  sale  would  be  made.  The  sale  was  not  made  at  eleven 
o'clock,  but  was  made  between  half -past  eleven  and  twelve  o'clock  of 
the  day  named.  This  was  in  apt  time,  under  the  notice.  For  the  pur- 
poses of  the  notice,  and  the  sale,  it  was  to  be  considered  eleven  o'clock 
until  it  was  twelve  o'clock,  and  the  sale  might  properly  be  made  at  any 
time  between  eleven  and  twelve  o'clock.  McGovern  v.  Union  Mutual 
Life  Ins.  Co.  151. 

11.  Effect  of  filing  bill  by  mortgagee  to  set  aside  his  deed  to  mort- 
gagor, and  his  mortgage,  to  deprive  him  of  right  to  sell  under  power. 
Where  a  party  has  conveyed  land  to  his  daughter,  taking  back  a  note 
from  her  husband,  secured  by  mortgage  of  the  husband  and  wife,  for 
the  payment  of  an  annuity  of  $200,  the  mere  filing  of  a  bill  by  him  to 
set  aside  his  deed  to  his  daughter,  and  the  annuity  mortgage,  and  another 
mortgage  given  by  his  grantee  and  her  husband,  upon  the  allegation  that 
the  mortgage  is  not  adequate  security  for  the  payment  of  his  annuity, 
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Sale  under  teust  deed  or  power  in  mortgage.     Continued. 
will  not  deprive  such  party  of  the  right  to  change  his  mind,  and  proceed 
to  enforce  the  mortgage  by  a  sale  under  a  power  therein,  especially  when 
all  the  defendants  answer  the  bill,  insisting  that  he  has  ample  power  to 
collect  his  annuity  under  the  mortgage.     Tartt  v.  Clayton  et  al.  579. 

12.  Effect  of  buying  in  part  payment  of  mortgagee's  indebtedness. 
On  the  sale  of  land  by  a  mortgagee,  under  a  power  of  sale,  for  default 
in  payment  of  moneys  thereby  secured,  the  fact  that  the  purchaser  pays 
no  money  to  the  mortgagee,  but  the  amount  of  the  bid  is  applied  upon 
a  debt  due  from  him  to  the  purchaser,  under  an  arrangement  to  that 
effect  before  the  sale,  will  not  affect  the  validity  of  such  sale.     Ibid.  579. 

13.  Inadequacy  of  price.  The  fact  that  a  person  acquires  property, 
through  a  sale  under  a  power  in  a  deed  of  trust,  at  less  than  its  real  value, 
when  the  sale  was  at  public  vendue,  where  all  wishing  might  bid,  and  it 
was  conducted  legally,  will  not  impair  the  validity  of  the  sale.  Laclede 
Bank  v.  Keeler,  385. 

14.  Setting  aside  sale  on  terms— whether  redemption  will  be  required. 
On  bill  filed  to  set  aside  a  trustee's  sale  of  land  under  a  power  in  a  trust 
deed,  on  the  ground  of  its  having  been  fraudulently  made,  in  violation 
of  an  express  promise,  and  for  want  of  proper  notice,  there  is  no  error 
in  not  requiring  the  complainant  to  pay  the  money  necessary  to  redeem 
from  the  trust  deed,  where  no  cross-bill  is  filed  by  the  creditor.  Clevin- 
ger  et  al.  v.  Ross  et  al.  349. 

Foreclosure  by  assignee. 

15.  By  scire  facias — as  to  the  acknowledging  of  the  assignment. 
It  is  not  essential  to  the  right  of  an  assignee  of  a  mortgagee  to  foreclose 
the  mortgage  by  scire  facias,  under  the  provisions  of  section  17,  chapter 
95,  of  the  Revised  Statutes,  that  the  assignment  should  be  acknowledged. 
Honore  v.  Wilshire,  103. 

Chattel  mortgages. 

16.  Mortgagee  in  possession — who  may  question  his  right,  and  in 
what  manner.  A  mortgagee  in  possession  of  chattels  under  his  mort- 
gage, for  condition  broken,  has  the  right  to  retain  the  property  as  against 
the  mortgagor  and  creditors,  whether  his  mortgage  is  valid  or  not,  until 
his  right  is  challenged  in  some  mode  known  to  the  law.  This  can  not 
be  done  by  an  officer  under  and  by  virtue  of  a  void  execution  against 

Cummins  v.  Holmes  et  al.  15. 

NEGLIGENCE. 

Contributory. 

1.  Of  the  care  required  of  the  party  complaining — an  instruction 
considered.  In  an  action  to  recover  damages  growing  out  of  negligence 
of  a  railway  company  in  the  use  of  a  freight  car  defective  in  the  coup- 
ling apparatus,  the  court  was  asked  to  instruct  the  jury  that  although  they 
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believed,  from  the  evidence,  that  the  plaintiff  (an  employee  to  couple 
cars)  had  no  actual  knowledge  of  the  defect  in  the  coupling  apparatus 
of  the  car,  still  he  was  not  thereby  excused  or  exempted  from  ordinary 
care  and  diligence;  and  if  they  believed,  from  the  evidence,  that  the 
plaintiff  so  far  contributed  by  his  own  negligence  or  want  of  care  and 
caution,  as,  but  for  such  negligence,  the  injury  would  not  have  hap- 
pened, they  should  find  for  the  defendant:  Held,  that  the  instruction 
was  faulty  in  seeming  to  import  that  any  negligence,  even  if  slight,  on 
the  part  of  the  plaintiff,  contributing  to  the  injury,  might  defeat  a  recov- 
ery, and  ought  to  have  been  qualified  by  the  word  "ordinary,"  so  as  to 
read  that  the  plaintiff  "so  far  contributed  to  the  injury  by  his  own  neg- 
ligence or  want  of  ordinary  care  and  caution."  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Avery,  314. 

2.  Duty  of  one  receiving  personal  injury,  as  to  care  bestowed  after 
the  fact.  A  plaintiff  can  not  hold  the  defendant  responsible  for  an  in- 
jury to  himself  caused  even  in  part  by  his  own  fault  in  failing  to  use 
ordinary  care  or  ordinary  judgment,  or  for  any  injury  not  resulting  from 
the  fault  of  the  defendant,  but  caused  by  some  new  intervening  cause  not 
incident  to  the  injury  caused  by  the  defendant's  wrongful  act  or  omission 
of  duty.     Pullman  Palace  Car  Co.  v.  Bluhm.,  20. 

3.  In  a  case  where  the  plaintiff's  arm  has  been  broken  from  the  negli- 
gent conduct  of  the  defendant,  and  the  plaintiff  exercises  ordinary  care 
to  keep  the  parts  together,  and  uses  ordinary  care  in  the  selection  of 
surgeons  and  doctors,  and  nurses,  if  needed,  and  employs  those  of  ordi- 
nary skill  and  care  in  their  profession,  and  still,  by  some  unskillful  or 
negligent  act  of  such  surgeon,  doctor  or  nurses,  the  bones  fail  to  unite, 
thereby  making  a  false  joint,  the  defendant,  if  responsible  for  the  break- 
ing of  the  arm,  will  be  liable  in  damages  for  the  unfavorable  result  of 
the  injury.     Ibid.  20. 

4.  A  party,  when  injured,  is  bound  by  law  to  use  ordinary  care  to 
render  the  injury  no  greater  than  necessary.  It  is  his  duty  to  employ 
such  surgeons  and  nurses  as  ordinary  prudence  in  his  situation  may 
require,  and  to  use  ordinary  judgment  and  care  in  doing  so,  and  to  select 
only  such  as  are  of  at  least  ordinary  skill  and  care  in  their  profession. 
But  the  law  does  not  make  him  an  insurer  in  such  case.     Ibid.  20. 

In  the  making  of  a  contract. 

5.  Whether  it  is  negligence  in  a  party  to  a  contract  to  sign  the  same 
without  reading  it.     See  CONTRACTS,  7. 

NEW  TEIALS. 
Verdict  against  the  evidence. 

1.  In  criminal  case.  Where  one  was  convicted  of  an  assault  on  his 
wife  with  intent  to  kill  and  murder  her,  and  the  proof  was  clear  that  the 
accused  did  shoot  his  wife,  it  was  held,  that  the  question  whether  the 
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shooting  was  an  accident,  or  was  intentional,  was  a  question  of  fact  for 
the  jury;  and  that  when  they  have  settled  that  fact  adversely  to  the  de- 
fendant, without  passion  or  prejudice,  in  accordance  with  the  evidence, 
it  was  not  the  province  of  this  court  to  disturb  the  verdict.  Dunn  v. 
The  People,  635. 

NOTICE. 
By  possession  of  land. 

1.  As  to  occupant's  rights.  The  possession  of  mortgaged  premises 
is  notice  of  the  occupant's  equities  to  a  person  purchasing  the  same  at  a 
trustee's  sale  under  a  power  of  sale,  and  such  purchaser  takes  subject  to 
whatever  equitable  rights  the  party  in  possession  may  have  to  avoid  the 
sale.     Clevinger  et  al.  v.  Ross  et  al.  349. 

Sale  under  deed  of  trust. 

2.  Sufficiency  of  the  notice.  See  MOETGAGES  AND  DEEDS  OF 
TEUST,  6,  7. 

Sale  under  power  in  mortgage. 

3.  As  to  notice  of  sale,  and  evidence  of  notice.     Same  title,  8,  9. 
Special  assessments. 

4.  Under  Drainage  law — of  the  notice  of  time  and  place  to  hear 
objections.     See  DEAINAGE  LAW,  6. 

In  proceeding  to  alter  road. 

5.  As  to  the  notice.     See  HIGHWAYS,  1,  2,  3. 
Tax  purchaser. 

6.  Of  the  notice  to  entitle  the  purchaser  of  land  at  a  tax  sale  to  a 
deed.     See  TAX  TITLE,  1,  2. 

Attorney's  fees— in  suits  against  railways. 

7.  What  will  amount  to  notice  that  such  fees  will  be  sought  to  be 
recovered.     See  EAILEOADS,  6. 

Bona  fide  purchaser  without  notice. 

8.  Who  so  regarded.     See  PUECHASEES,  5. 

AS  TO  A  FRAUDULENT  SALE. 

9.  Notice  thereof  not  essential  to  support  a  subsequent  bona  fide 
sale.     See  FEAUD,  3. 

PAETIES. 
In  chancery. 

1.  Party  in  interest  must  sue.  In  equity,  the  party  having  the  bene- 
ficial interest  in  the  subject  matter  of  the  suit  must  sue  in  his  own  name 
for  any  invasion  of  his  right  with  respect  thereto,  although  the  legal  title 
may  be  in  another.     Smith  v.  Brittenham,  540. 

2.  Party  suing  must  have  title.  It  is  well  settled  that  no  one,  in  the 
absence  of  some  statute  authorizing  it,  can  maintain  a  suit  in  chancery 
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with  respect  to  real  estate  to  which  he  has  neither  the  legal  nor  equitable 
title.     Smith  v.  Brittenham,  540. 

3.  Where  party  seeking  relief  disposes  of  his  interest  pending  suit — 
whether  the  cause  can  proceed.  If  a  party  having  an  interest  in  land 
commences  a  suit  in  respect  thereto,  and  before  any  hearing  or  disposition 
of  the  cause  upon  the  merits  voluntarily  transfers  all  his  interest  to 
another,  and  the  same  is  made  to  appear  of  record,  the  whole  proceeding 
will  become  so  defective,  for  want  of  proper  parties,  that  no  valid  decree 
can  be  entered  in  the  cause  unless  the  complainant's  assignee,  by  sup- 
plemental bill,  or  otherwise,  makes  himself  a  party  complainant  to  the 
suit.     Ibid.  540. 

4.  In  this  case,  a  former  owner  of  land  filed  a  bill  to  set  aside  his 
conveyance  thereof,  as  having  been  obtained  by  fraud  and  deception,  and 
the  decree  granting  the  relief  prayed  was  affirmed  by  the  Appellate  Court. 
The  record  was  brought  to  this  court,  when  the  judgment  of  affirmance 
by  the  Appellate  Court  was  reversed,  and  the  cause  remanded  to  that 
court  with  directions  to  reverse  the  decree  and  remand  the  cause  to  the 
circuit  court,  with  leave  to  amend  the  bill,  etc.,  which  was  done;  but 
before  the  reversal  of  the  decree  by  the  Appellate  Court,  the  master  in 
chancery  had  already  made  a  conveyance  of  the  land  to  the  complainant, 
as  required  by  the  original  decree,  and  the  complainant,  four  days  after 
the  making  of  this  deed,  conveyed  the  premises  to  the  law  partner  of  his 
solicitor.  After  such  conveyance  by  him,  he  filed  his  amended  bill,  upon 
the  hearing  of  which  the  same  decree  was  entered  in  his  favor:  Held, 
that  it  was  error  to  proceed  with  the  cause  in  the  name  of  the  complain- 
ant after  he  had  conveyed  his  interest  in  the  property,  notwithstanding 
he  had  made  a  warranty  deed.     Ibid.  540. 

5.  On  bill  for  specific  performance.  It  is  a  general  rule  that  no 
persons  are  necessary  parties  to  a  bill  for  the  specific  performance  of  a 
contract  except  the  parties  to  the  contract  itself.  The  rule  that  all  per- 
sons having  an  interest  in  the  subject  matter  of  the  litigation  must  be 
made  parties,  does  not  have  full  application  to  such  a  bill.  Washburn  & 
Moen  Manf.  Co.  v.  Chicago  Galvanised  Wire  Fence  Co.  71. 

6.  On  bill  by  a  licensee  under  letters  patent  to  enforce  specifically  a 
contract  to  reduce  the  royalty  to  be  paid  upon  a  contingency,  a  person 
having  an  interest  in  the  letters  patent,  but  not  a  party  to  the  contract, 
and  having  no  interest  in  the  royalty  to  be  paid  appearing  from  the  plead- 
ings or  evidence,  is  not  a  necessary  party.     Ibid.  71. 

In  suit  on  bank  check. 

7.  Who  may  sue  on  bank  check  made  payable  to  attorneys.  A  bank 
check,  payable  to  attorneys  on  account  of  a  debt  due  from  the  drawers  to 
the  clients  of  the  attorneys,  vests  the  legal  title  in  the  payees  named,  as 
trustees  for  the  clients,  and  a  suit  thereon  against  the  bank  is  properly 
brought  in  the  names  of  the  payees.  Ridgely  National  Bank  v.  Patton 
&  Hamilton,  479. 
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PARTIES.     Continued. 
Changing  parties— by  amendment. 

8.  If  a  scire  facias  to  foreclose  a  mortgage  is  improperly  brought  in 
the  name  of  an  assignee,  an  amendment  is  permissible,  substituting  the 
name  of  the  mortgagee  as  plaintiff,  for  the  use  of  the  assignee.  Honore 
v.  Wilshire,  103. 

Objection  for  want  of  parties. 

9.  Of  the  proper  time — and  whether  it  should  avail.  Where  objec- 
tion to  the  non- joinder  of  a  person  as  a  party  defendant  in  chancery  is 
not  taken  by  demurrer,  or  by  plea  or  answer,  and  is  first  made  at  the 
final  hearing,  it  is  not  favorably  received;  and  in  such  case,  to  be  of 
avail,  it  must  appear  that  the  decree  will  have  the  effect  of  depriving  the 
omitted  party  of  his  rights.  Washburn  &  Moen  Manf.  Co.  v.  Chicago 
Galvanized  Wire  Fence  Co.  71. 

PAKTITION. 
By  parol. 

1.  Confirmation  in  chancery.  Where  two  persons  having  bought  a 
tract  of  land,  each  having  an  equal  interest,  make  a  verbal  partition, 
dividing  the  premises  equally,  each  taking  possession  of  and  using  his 
part  of  the  same,  and  no  unfairness  is  shown,  a  decree  confirming  such 
partition  after  the  death  of  one  of  the  parties,  is  proper.  Irwin  et  al. 
v.  Dyke  et  al.  528. 

PARTNERSHIP. 

AS  TO  RELATIVE  INTERESTS. 

1.  Presumption  as  to  equality  of  interest.  Where  the  fact  of  the 
existence  of  a  partnership  is  established,  in  the  absence  of  proof  to  the 
contrary  it  will  be  presumed  that  the  interest  of  each  partner  is  equal. 
Ligare  v.  Peacock,  94. 

Services  of  the  several  partners. 

2.  Right  to  charge  for  services.  In  the  absence  of  any  agreement 
to  the  contrary,  partners  will  not  be  entitled  to  charge  the  firm  for  their 
services,  time  or  skill  in  conducting  its  business.  The  presumption  is 
that  each  partner  is  required  to  use  his  skill,  time  and  labor  for  the  pro- 
motion of  the  interests  of  the  firm.     Ibid.  94. 

What  embraced  in  partnership  arrangement. 

3.  In  this  case— evidence  thereof.  It  was  contended  by  one  party  to 
a  bill  for  a  partnership  account,  that  there  was  a  partnership  between 
him  and  the  other  party  in  the  sawing  of  lumber,  and  also  in  a  lumber 
yard  in  Chicago,  to  which  the  lumber,  when  sawed,  was  shipped,  while 
the  latter  contended  that  the  partnership  did  not  embrace  the  business 
in  Chicago,  and  as  evidence  to  corroborate  his  statement  showed  that  he 
had  made  annual  accounts,  in  which  he  credited  the  firm  with  the  lum- 
ber he  received  at  wholesale  prices,  to  which  accounts  no  objection  was 
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made:  Held,  that  this  was  not  evidence  proving  there  was  no  partner- 
ship in  the  business  at  Chicago.  If  there  was  such  a  partnership,  it 
mattered  not  what  price  was  credited  for  the  lumber.  It  could  only 
amount  to  a  memorandum  of  the  amount  received,  and  for  which  the 
party  receiving  should  account.  Ligare  v.  Peacock,  94. 
Dissolution. 

4.  What  so  regarded.  After  the  formation  of  a  partnership,  by  which 
one  of  the  partners  was  to  manufacture  lumber  and  ship  the  same  to  the 
other  in  Chicago,  to  be  there  sold  by  the  latter,  each  to  share  equally 
in  the  net  profits,  and  the  business  was  carried  on  for  several  years,  the 
partner  in  Chicago  refused  to  furnish  any  supplies  for  the  manufacture 
of  lumber,  and  the  other  refused  to  ship  any  more  lumber  to  him,  nothing 
being  done  by  either,  after  this,  recognizing  the  partnership  as  existing: 
Held,  that  this  was  as  effectual  a  dissolution  as  if  the  parties  had  for- 
mally and  specifically  agreed  that  the  partnership  should  then  terminate. 
Ibid.  94. 

5.  Where  both  partners  refuse  to  perform  their  part  of  the  partner- 
ship agreement,  there  is  no  rule  of  law  requiring  or  recognizing  a  contin- 
uance of  the  partnership.  Even  if  one  partner  refuses  to  act  under  the 
partnership  agreement,  the  other  may  elect  to  consider  it  as  terminated. 
Ibid.  94. 

FlNAL  ADJUSTMENT. 

6.  Use  of  partnership  property  by  one  party,  after  dissolution — lia- 
bility. Where  a  partner,  after  a  dissolution  of  the  partnership,  remains 
in  possession  of  the  partnership  property,  as  saw-mills,  manufacturing 
and  selling  lumber  to  others  on  his  own  account,  he  will  be  required  to 
account  to  the  firm  for  a  reasonable  rent  of  the  property,  after  deducting 
repairs,  taxes  paid,  and  necessary  expenses  in  its  preservation;  and  if  he 
appropriates  firm  property  to  his  own  use,  he  must  account  for  it  at  a 
fair  cash  value.     Ibid.  94. 

7.  Excess  in  capital  advanced  by  one  partner — adjustment  in  respect 
thereto,  on  an  accounting .  Where  one  partner  furnishes  more  than  one- 
half  of  the  capital  employed  in  a  firm,  when  the  partner's  interests  in  the 
business  and  net  profits  are  equal,  his  co-partner,  in  adjusting  the  part- 
nership account,  should  be  charged  with  six  per  cent  interest  per  annum 
on  one-half  of  the  excess  of  the  capital  so  furnished, — or,  what  amounts 
to  the  same  thing,  the  firm  should  be  charged  with  that  rate  of  interest 
upon  all  capital  furnished  by  the  one  partner  more  than  the  other,  treat- 
ing such  excess  as  a  loan  to  the  firm.     Ibid.  94. 

8.  Adjustment  on  an  accounting  and  final  settlement — in  the  par- 
ticular case.  On  the  settlement  of  a  partnership  between  A  and  B,  in 
the  manufacture  and  sale  of  lumber,  in  which  A  was  to  furnish,  and 
did  furnish,  all  the  supplies  for  the  manufacture  of  the  lumber,  which 
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was  shipped  to  him  in  Chicago,  to  be  there  sold  by  him  as  partnership 
property,  ■  A  should  be  charged  with  all  the  lumber  shipped  to  him,  with 
the  profits  derived  from  its  sale,  and  credited  with  all  expenses  of  the 
yard  in  Chicago,  and  all  supplies  furnished  by  him  to  B  to  enable  him 
to  operate  the  mills  in  making  the  lumber,  and  for  all  firm  money  he 
may  have  appropriated  to  his  own  use  he  should  be  charged  with  in- 
terest from  the  time  of  such  appropriation.  A  should  also  be  charged 
with  all  supplies  furnished  to  him  by  B,  and  credited  with  all  funds  paid 
out  by  him  for  logs,  etc.,  in  operating  the  mill,  and  if  he  still  retains  any 
of  the  firm  money,  or  has  used  any  of  its  property  after  the  dissolution* 
he  should  be  charged  with  it,  and  interest  from  the  time  of  such  appro- 
priation to  his  own  use;  and  each  of  them  will  be  entitled  to  a  credit  for 
any  means  advanced  by  him  in  reconstructing  or  repairing  the  mill,  or 
for  its  improvement.  Ligare  v.  Peacock,  94. 
Final  settlement. 

9.  As  to  partnership  accounts — what  will  amount  to  a  settlement. 
It  is  not  absolutely  necessary  that  a  balance  should  be  struck  of  partner- 
ship accounts  before  a  final  settlement  can  be  made  by  the  parties  in 
interest.  A  satisfactory  conclusion  on  which  to  base  a  final  settlement 
may  be  reached  otherwise,  and  if  such  a  settlement  is  had,  there  being 
no  fraud,  concealment  or  overreaching,  in  which  the  parties  acquiesce 
for  many  years,  it  may  be  regarded  as  final,  and  a  bar  to  a  bill  for  an 
accounting.     Groenendyke  et  al.  v.  Coffeen  et  al.  325. 

10.  A  partnership  was  dissolved  in  1859,  and  one  of  the  partners  died 
in  April,  1860,  and  afterward,  in  December,  1869.  the  heirs  of  the  de- 
ceased partner,  then  all  of  age,  had  a  settlement  with  the  survivor,  of  all 
the  partnership  assets  and  effects,  fairly  made,  without  any  fraudulent 
concealment,  and  a  partition  was  made  of  the  lands  belonging  to  the  firm, 
the  heirs  taking  possession  of  their  share,  which  settlement  was  acqui- 
esced in  by  the  heirs  without  any  expression  of  dissatisfaction,  until  in 
1875,  when  some  of  them  thought  they  had  been  overreached,  whereupon 
it  was  agreed  the  books  should  be  submitted  to  two  accountants,  mutually 
selected  for  their  skill  in  such  matters,  who,  after  much  labor  and  time 
spent,  reached  a  conclusion  showing  the  settlement  in  1869  was  not  far 
from  right,  but  not  being  satisfactory  to  the  heirs,  they  filed  a  bill  for  an 
account  in  February,  1876:  Held,  that  these  facts  justified  a  decree 
finding  a  final  settlement  of  the  partnership  matters  had  been  made  in 
1869,  and  dismissing  the  bill.     Ibid.  325. 

Partners  as  sureties  for  each  other. 

11.  Where  one  partner  assumes  the  debts  of  the  firm — of  his  rights 
on  making  payment.     See  SURETY,  3. 

PART  OWNER. 
Of  patent  right. 

Of  his  right  to  use  the  same.     See  PATENT  RIGHT,  1. 
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PATENT  EIGHT. 
Eights  of  part  owners. 

1.  As  to  use  of  same  without  consent  of  the  others.  Each  of  the  sev- 
eral owners  of  letters  patent,  without  the  concurrence  of  all  the  owners, 
may  lawfully  exercise  and  use  the  patent  privilege.  Washburn  &  Moen 
Manf.  Co.  v.  Chicago  Galvanized  Wire  Fence  Co.  71. 

PAYMENT. 
What  amounts  to  payment. 

1.  Accepting  promissory  note  in  the  distribution  of  an  estate.  A 
person,  on  the  purchase  of  a  lot,  signed  his  father's  name  to  the  notes 
given  to  his  wife's  father  for  the  money  to  pay  for  the  same,  and  had  the 
lot  conveyed  to  his  father,  and  afterward,  in  the  settlement  of  his  wife's 
father's  estate,  these  notes  were  taken  by  such  person  and  his  wife  as  a 
part  of  her  distributive  share:  Held,  that  this  was  a  payment  of  the 
notes  by  the  son  and  his  wife.     Scheerer  v.  Scheerer,  11. 

Payment  by  surety. 

2.  Keeping  judgment  alive  for  his  indemnity — and  in  case  of  part- 
ners, as  sureties  for  each  other.     See  SUEETY,  2,  3. 

PLEADING. 
Of  the  declaration. 

1.  In  suit  on  arbitration  bond.  In  an  action  on  an  arbitration  bond, 
for  not  performing  its  condition,  it  is  not  necessary  for  the  declaration  to 
set  out  the  submission,  and  aver  that  the  arbitrators  considered  and 
decided  all  matters  submitted  to  them.  It  is  sufficient  to  aver  generally 
that  the  differences  agreed  to  be  arbitrated,  as  recited  in  the  condition  of 
the  bond,  were  in  fact  submitted  to  the  arbitrators;  that  the  arbitrators, 
in  pursuance  of  such  submission,  made  and  published  their  award,  setting 
it  out,  and  that  the  principal  obligor,  upon  request,  refused  to  abide  by 
and  perform  it.     Stearns  v.  Cope,  340. 

Special  plea. 

2.  Faulty  as  being  argumentative — and  as  amounting  only  to  the 
general  issue.  In  a  suit  on  a  note  given  for  the  purchase  money  of  land 
which  had  been  sold  and  conveyed  by  a  minor,  and  which  was  not  to  be 
paid  until  the  payee,  after  full  age,  should  confirm  her  former  deed,  the 
declaration  alleged  that  the  plaintiff,  "when  she  became  of  age,  to- wit, 
on,  etc.,  made  and  delivered  to  defendant  her  certain  deed,  wherein  she 
did  ratify  the  deed  first  above  mentioned."  The  defendant,  in  one  of 
his  pleas,  alleged  "that  the  plaintiff  has  failed  to  confirm  the  sale  of  said 
land  to  the  defendant:"  Held,  that  the  plea  was  defective  in  form,  as 
being  at  most  but  an  argumentative  denial  of  the  allegation  in  the  decla- 
ration, and  as  failing  to  put  in  issue  the  alleged  fact  that  the  plaintiff, 
after  becoming  of  age,  executed  and  delivered  to  the  defendant  a  deed, 
wherein,  etc.,  and  also  that  the  plea  amounted  to  the  general  issue,  only. 
Wadhams  v.  Swan,  46. 
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PLEADING.     Special  plea.     Continued. 

3.  A  plea  seeking  to  put  in  issue  a  fact  the  plaintiff  is  bound  to  prove 
under  the  general  issue  in  order  to  recover,  amounts  only  to  the  general 
issue,  and  for  that  reason  is  bad  on  special  demurrer,  or  should  be  stricken 
from  the  files,  on  motion.  But  such  defect  in  the  plea  is  not  reached  by 
general  demurrer.      Wadhams  v.  Swan,  46. 

Pleading  and  practice. 

4.  Carrying  demurrer  back — exception  to  the  rule.  While  it  is  a 
general  rule  of  pleading  that  the  court  will  carry  a  demurrer  back  and 
sustain  it  to  the  first  faulty  pleading  in  the  line  of  the  pleading  demurred 
to,  yet  the  rule  has  its  exceptions,  one  of  which  is,  that  the  court  will 
not  carry  the  demurrer  back  to  a  pleading  of  the  adverse  party  to  which 
a  demurrer  has  already  been  overruled.     Stearns  v.  Cope,  340. 

5.  Waiver  of  demurrer — by  pleading  over.  A  party  by  pleading  over 
waives  his  demurrer,  and  admits  the  sufficiency  of  the  pleading  to  which 
the  demurrer  was  interposed.     Ibid.  340. 

6.  Defects  reached  by  motion  in  arrest  of  judgment  after  demurrer 
overruled.  If  a  declaration  is  so  fatally  defective  as  not  to  support  a 
judgment  for  the  plaintiff,  the  defect  may  be  availed  of  by  a  motion  in 
arrest  of  judgment,  even  after  a  demurrer  thereto  has  been  overruled. 
Ibid.  340. 

In  respect  to  the  consideration. 

7.  A  want  of  consideration,  or  a  total  or  partial  failure  of  considera- 
tion, are  distinct  defences,  and  must  be  pleaded  separately.  Wadhams 
v.  Swan,  46. 

Statute  of  Frauds. 

8.  Must  be  pleaded,  or  it  will  be  waived.  See  STATUTE  OF 
FRAUDS,  1. 

Of  the  pleadings  in  criminal  cases.     See  CRIMINAL  LAW,  25,  26. 

PLEADING  AND  EVIDENCE. 

AS  TO  MATTERS  NOT  PUT  IN  ISSUE. 

1.  In  an  action  upon  an  arbitration  bond,  where  the  execution  of  the 
bond  and  submission  are  not  put  in  issue  by  the  pleas,  there  is  no  occa- 
sion for  introducing  them  in  evidence  at  all.     Stearns  v.  Cope,  340. 

AS  TO  FACTS  ADMITTED. 

2.  By  demurrer  or  otherwise — no  proof  necessary.  See  CHAN- 
CERY, 28,  29,  30. 

Allegations  and  proofs. 

3.  Under  the  general  issue  in  action  for  slander — as  to  the  speak- 
ing, and  publication,  of  the  words.  In  an  action  on  the  case  for  verbal 
slander,  the  plea  of  not  guilty  puts  in  issue  both  the  speaking  and  publi- 
cation of  the  slanderous  words  complained  of,  and  to  recover,  the  plaintiff 
must  prove,  by  a  preponderance  of  evidence,  the  speaking  and  publica- 
tion of  at  least  one  set  of  the  words  charged.     Frank  v.  Kaminsky,  26. 
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PLEADING  AND  EVIDENCE.    Allegations  and  PROOFS.    Continued. 

4.  It  is  just  as  necessary,  under  the  general  issue  in  an  action  for 
slander,  to  prove  the  publication  of  the  slanderous  words, — that  is,  that 
they  were  spoken  in  the  presence  and  hearing  of  others  than  the  plain- 
tiff,— as  it  is  to  prove  the  fact  of  their  having  been  spoken.  Frank  v. 
Kaminsky,  26. 

5.  As  to  the  character  of  title.  A  bill  in  chancery  to  set  aside  certain 
conveyances  of  land  made  by  one  who  had  forged  a  deed  by  the  erasure 
of  the  name  of  one  of  the  grantees,  alleged  that  the  land  was  conveyed  to 
the  complainant  and  another,  jointly,  while  the  proof  showed  simply  an 
ordinary  deed  to  them,  whereby  they  took  as  tenants  in  common,  and  not 
as  joint  tenants:  Held,  that  the  error  was  of  such  a  technical  character 
that  a  decree  would  not  be  reversed  for  it,  especially  when  no  such  objec- 
tion was  made  in  the  court  below.     Pry  v.  Pry  et  al.  466. 

6.  As  to  question  of  fraud.  Where  a  bill  riled  by  a  wife  to  rescind 
an  exchange  of  land  by  her  for  goods  of  the  defendant,  for  fraud  and 
deception,  is  framed  on  the  idea  that  she  was  the  purchaser  of  the  goods, 
it  will  not  be  sustained  by  evidence  showing  that  the  trade  was  made  with 
her  husband,  to  enable  him  to  go  into  the  mercantile  business,  and  that 
she  voluntarily  contributed  her  land  to  pajT  for  the  goods.  Smith  v.  Brit- 
tenham,  540. 

RECOUPMENT— UNDER  SPECIAL  PLEA  IN  BAR. 

7.  A  partial  reduction  of  damages  by  recoupment  can  not  be  shown 
under  a  special  plea  in  bar,  but  may  be  availed  of  under  the  general  issue. 
Wadhams  v.  Swan,  46. 

Defences  as  to  consideration. 

8.  As  to  proof  of  total  or  partial  failure  of  consideration.  A  de- 
fendant can  not,  under  a  plea  of  no  consideration,  or  total  failure  of  con- 
sideration, show  a  partial  failure,  nor  can  he,  under  a  plea  of  total  failure 
of  consideration,  show  there  was  no  consideration.     Ibid.  46. 

Statute  of  Frauds. 

9.  Must  be  pleaded— or  it  will  be  waived.  See  STATUTE  OF 
FRAUDS,  1. 

POLICE  POWER  OF  THE  STATE. 
Its  limitations  and  extent.     See  CONSTITUTIONAL  LAW,  3. 
Fencing  railway  tracks.     See  RAILROADS,  1. 

POSSESSION. 
Prior  possession  of  chattels. 

1.  As  evidence  of  title — in  replevin.  Where  chattels  are  taken  from 
one  without  any  legal  authority,  his  prior  possession  is  sufficient  to  war- 
rant a  recovery  against  the  tort  feasor.     Cummins  v.  Holmes  et  al.  15. 
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POSSESSION.     Continued. 
Sale  of  personal  property. 

2.  Possession  must  accompany  the  sale.     See  SALES,  1. 
Notice— by  possession  of  land. 

3.  As  to  occupant's  rights.     See  NOTICE,  1. 

POWERS. 
Devise  to  executor  or  trustee. 

Whether  a  mere  power  is  conferred,  or  an  estate.  See  TRUSTS  AND 
TRUSTEES,  1. 

PRACTICE. 

Entry  of  appearance. 

1.  During  the  term  in  which  suit  is  commenced — as  to  right  to  im- 
mediate trial.  Where  an  action  is  commenced  during  the  term  of  court 
in  which  it  is  brought,  the  defendant,  to  avoid  the  expense  of  issuing  and 
serving  process,  for  the  next  succeeding  term,  may  enter  his  appearance 
without  subjecting  himself  to  a  compulsory  trial  at  the  term  such  entry 
is  made.     Flagg  v.  Walker,  494. 

Rule  to  plead. 

2.  Standing  rule  to  plead  by  a  certain  day — as  to  suit  brought  after 
that  day.  A  standing  rule  of  a  circuit  court  requiring  parties  to  common 
law  actions  to  plead  by  "Friday  of  the  first  week,"  can  have  no  applica- 
tion to  an  action  of  forcible  detainer  in  which  the  defendant  is  not  in 
court  until  after  that  day.     Ibid.  494. 

Time  to  object. 

3.  Generally.  A  mere  technical  objection  not  affecting  the  merits  of 
the  case,  and  which  may  be  obviated  by  amendment,  should  be  made 
in  the  trial  court,  and  if  not  so  made  it  will  be  considered  as  waived. 
It  comes  too  late  when  made  in  the  appellate  court  for  the  first  time. 
Honore  v.  Wilshire,  103. 

4.  As  to  right  of  appeal — in  case  of  special  assessment.  Where  it 
is  sought  to  question  the  right  of  a  land  owner  to  take  an  appeal  from 
an  assessment  of  benefits  to  his  land  by  the  drainage  commissioners,  by 
reason  of  his  failure  to  appear  before  the  commissioners  and  object  to 
their  confirming  the  assessment,  the  commissioners  must  take  the  objec- 
tion by  motion  before  the  supervisors  to  whom  the  appeal  is  taken,  and 
failing  to  do  so  will  be  a  waiver  of  the  right.  Drainage  Commissioners 
v.  Hudson  et  al.  659. 

5.  Special  assessments  under  Drainage  law — waiver  of  objections 
if  not  made  before  confirmation.     See  DRAINAGE  LAW,  6,  7. 

6.  In  a  case  of  a  defective  allegation  of  title,  as,  stating  a  joint  estate 
instead  of  a  tenancy  in  common,  as  shown  by  the  proofs,  a  party,  to  take 
advantage  of  it,  must  make  his  objection  in  the  court  below,  so  as  to 
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PKACTICE.     Time  to  object.     Continued. 

afford  his  adversary  an  opportunity  to  amend,  and  failing  to  do  so,  will 
be  held  to  have  waived  the  objection.  But  this  rule  has  no  application 
when  a  material  allegation  has  been  omitted,  or  when  the  error  goes  to 
the  substance  or  merits  of  the  case.     Pry  v.  Pry  et  al.  466. 

7.  As  to  admission  of  testimony.  If  no  objection  is  made  to  the 
admission  of  testimony  on  the  trial  of  one  for  crime,  which  is  alleged  to 
be  improper,  it  can  not  be  urged  as  error  by  the  defendant  on  writ  of 
error.  The  objection  can  not  be  considered  in  this  court  when  made 
here  for  the  first  time.     Swigar  v.  The  People,  272. 

8.  Improper  remarks  of  State's  attorney — waiver  by  failing  to  object. 
A  party  on  trial  upon  a  criminal  charge  will  not  be  permitted  to  remain 
quiet  without  calling  the  attention  of  the  court  to  it,  and  permit  the 
State's  attorney  to  indulge  in  improper  language,  and  afterward  assign 
the  same  for  error.  He  must  object  at  the  outset,  or  his  objection  will 
be  deemed  to  have  been  waived.  But  the  fact  defendant's  counsel  may 
have  traveled  outside  of  the  record,  and  made  statements  not  warranted 
by  the  evidence,  affords  no  justification  for  the  State's  attorney  to  do  the 
same  thing.     Campbell  v.  The  People,  565. 

9.  For  want  of  proper  parties.     See  PAKTIES,  9. 

Time  of  admitting  evidence. 

10.  Discretion.  The  time  of  receiving  evidence  is  so  much  a  matter 
of  discretion  with  the  court  trying  a  case,  that  it  will  not  be  a  ground  for 
reversing  a  judgment  that  evidence  is  allowed  in  rebuttal  which  in  strict- 
ness is  not  properly  so  receivable.     Upstone  v.  The  People,  169. 

Directing  the  jury  as  to  their  finding. 

11.  Asking  an  instruction  to  withdraw  a  case  from  the  jury,  or  direct- 
ing them  to  find  for  the  defendant,  in  its  effect  is  treated  the  same  as  a 
demurrer  to  the  evidence,  which  admits  everything  the  evidence  tends  to 
prove.  Where  there  is  evidence  tending  to  show  a  right  of  recovery  in 
the  plaintiff,  it  is  error  to  instruct  the  jury  to  find  for  the  defendant, 
although  the  court  may  believe  the  weight  of  the  evidence  is  with  the 
defendant.     Chicago,  Rock  Island  and  Pacific  Ry.  Co.  v.  Lewis,  120. 

12.  Where  the  facts  of  the  case  are  undisputed  or  admitted,  it  becomes 
a  question  of  law  for  the  court  to  decide  whether  such  admitted  facts 
constitute  a  legal  cause  of  action;  but  where  the  facts  are  disputed,  and 
the  evidence  in  respect  to  them  is  conflicting,  such  is  not  the  case,  and 
it  is  not  for  the  court  to  find  the  facts,  and  from  them  say  whether  the 
law  is  for  one  party  or  the  other.     Ibid.  120. 

Triad  by  the  court,  without  a  jury. 

13.  Propositions  of  law  presented  to  a  court  trying  a  case  without  a 
jury,  should  state  the  law  applicable  to  the  case  made  by  the  evidence 
and  pleadings,  in  reasonably  accurate  terms.  Like  instructions,  when 
mere  abstract  propositions  of  law  not  pertinent  to  the  proofs  or  the  issues, 
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PRACTICE.     Trial  by  the  court,  without  a  jury.     Continued. 

or  when  based  upon  a  hypothetical  fact  or  state  of  facts  not  warranted  by 
the  evidence,  they  should  be  refused.     Wadhams  v.  Swan,  46. 

14.  There  is  no  error  in  refusing  certain  propositions  as  law  where 
they  do  not  contain  clear  and  distinct  propositions  of  law,  especially  one 
which  is  a  mere  argument.     McCleary  v.  Menke,  294. 

Carrying  demurrer  back. 

15.  Exception  to  the  rule.     See  PLEADING,  4. 
Waiver  of  demurrer. 

16.  By  pleading  over.     Same  title,  5. 
Motion  in  arrest  of  judgment. 

17.  After  demurrer  overruled — what  defects  reached  thereby.  Same 
title,  6. 

Impeachment  of  witnesses. 

18.  As  to  the  mode.     See  WITNESSES,  3,  4. 

PRACTICE  IN  THE  SUPREME  COURT. 
Who  may  assign  error. 

1.  On  decree  for  specific  performance  not  properly  apportioning 
among  different  claimants.  On  bill  by  the  widow  and  heirs  of  a  de- 
ceased purchaser  of  land,  against  the  vendor,  to  enforce  the  specific  per- 
formance of  a  contract  for  the  sale  and  conveyance  by  the  vendor  to  the 
vendee,  the  court  decreed  that  the  title  in  fee  should  be  conveyed  to  the 
widow  and  the  heirs.  While  this  was  held  error,  the  widow  being  entitled 
to  no  more  than  dower  and  a  homestead  interest  in  the  land,  it  was  further 
held,  that  it  was  one  that  the  vendor  could  not  take  advantage  of,  he 
having  no  interest  or  concern  in  the  adjustment  of  the  respective  rights 
of  the  widow  and  the  heirs.     Aulger  v.  Clay  et  al.  487. 

What  may  be  assigned  as  error. 

2.  A  party  can  not  be  heard  to  complain  of  an  error  that  works  him 
no  injury,  or  is  in  his  favor;  and  this  principle  applies  with  the  same 
force  to  arbitrations  as  it  does  to  proceedings  in  a  court  of  justice. 
Stearns  v.  Cope,  340. 

Cross-errors. 

3.  Must  be  assigned  on  the  record.  Cross-errors  argued  in  the  briefs 
of  counsel  for  the  defendants  in  error,  but  not  assigned  upon  the  record, 
will  not  be  considered  by  this  court.  Drainage  Commissioners  v.  Hud- 
son et  al.  659. 

Error  wild  not  always  reverse. 

4.  Admission  of  improper  testimony.  The  admission  of  evidence 
having  no  bearing  on  the  final  decision  of  a  case  being  tried  by  the  court 
without  a  jury,  and  which  it  can  be  seen  worked  no  injury  to  either 
party,  and  had  no  influence  on  the  court  in  its  judgment,  will  afford  no 
ground  for  a  reversal  of  the  judgment.     Thayer  v.  Allison,  180. 
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Ebeoe  will  not  always  eeyeese.     Continued. 

5.  In  case  of  an  error  in  an  instruction.  It  is  only  when  such  error 
prejudiced,  or  was  calculated  to  prejudice,  the  objector,  that  it  demands 
a  reversal.     Frank  v.  Kaminsky,  26. 

6.  Where  the  proof  was  clear  that  certain  slanderous  words  had  been 
spoken  in  the  presence  of  others  besides  the  plaintiff,  and  this  fact  was 
not  disputed,  it  was  held,  that  an  instruction  basing  the  right  to  recover 
on  the  speaking  of  the  words,  omitting  the  hypothesis  that  they  were 
also  published,  though  erroneous  as  an  abstract  proposition  of  law,  was 
not  calculated  to  injure  the  defendant,  and  hence  no  ground  for  a  reversal 
of  the  judgment.     Ibid.  26. 

7.  A  judgment  of  conviction  in  a  criminal  prosecution  will  not  be 
reversed  for  a  slight  inaccuracy  in  the  wording  of  an  instruction  for  the 
People,  which  could  have  done  the  accused  no  possible  harm.  Sivigar 
v.  The  People,  272. 

8.  The  sustaining  of  a  demurrer  to  a  special  plea,  which  amounts 
to  no  more  than  the  general  issue,  where  the  very  question  raised  by  the 
plea,  with  the  proofs  in  support  thereof,  are  presented  by  the  record 
independent  of  such  plea,  affords  no  sufficient  ground  for  a  reversal,  even 
if  the  demurrer  was  improperly  sustained.     Wadhams  v.  Swan,  46. 

PEESUMPTIONS. 
Of  law  and  fact. 

1.  As  to  whether  a  transaction  is  an  advancement  or  a  trust.  See 
ADVANCEMENT,  1,  2. 

2.  As  to  the  finding  of  facts  in  a  decree  in  chancery — presumption 
in  favor  of  the  finding      See  CHANCEEY,  24. 

3.  In  favor  of  the  ruling  in  the  court  below.  See  EXCEPTIONS 
AND  BILLS  OF  EXCEPTIONS,  1. 

4.  Whether  other  instructions  than  those  contained  in  the  record 
were  given.     Same  title,  2. 

5.  As  to  the  constitutionality  of  a  statute.  See  CONSTITUTIONAL 
LAW,  2. 

PEOCESS. 

Execution. 

1.  On  judgment  by  confession  in  vacation— judgment  must  have  been 
actually  entered.  The  filing  of  the  necessary  papers  to  authorize  the 
entry  of  a  judgment  by  confession  in  vacation  is  not  of  itself  sufficient, 
but  the  judgment  itself  must  in  fact  be  entered  up  by  the  clerk  before 
the  clerk  can  legally  issue  an  execution;  and  an  execution  issued  before 
the  actual  entry  of  such  judgment  in  the  record  is  void,  and  may  be 
attacked  collaterally.  The  subsequent  entry  of  the  judgment  can  not 
validate  such  an  execution.     Cummins  v.  Holmes  et  al.  15. 
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PKOCESS.     Continued. 
Process— sale  on  execution. 

2.  Power  of  a  court  over  its  process — setting  aside  sales  on  execu- 
tion— whether  on  motion  or  in  chancery.     See  SALES,  2,  3,  4. 

Collection  of  costs. 

3.  Under  what  process— whether  by  fee-bill  or  upon  execution.  See 
COSTS,  3,  4. 

PUBLIC  LANDS. 
Location  of  half-breed  sceip. 

1.  Certificate  thereof  passes  title.  A  certificate  of  the  commissioner 
of  the  general  land  office,  made  under  the  act  of  Congress  of  July  17, 
1854,  showing  the  location  of  half-breed,  Dakotah  or  Sioux  scrip  on 
certain  of  the  public  lands,  and  that  the  location  thereof  was  made  by 
the  party  authorized  to  do  so,  is  competent  evidence  in  an  action  to  show 
title  in  the  location,  and  it  is  not  essential  that  a  copy  of  the  scrip  should 
be  attached  to  and  form  a  part  of  such  certificate.  Wilcox  v.  Jackson 
et  al.  261. 

2.  Where  it  becomes  necessary  to  prove  title  from  the  United  States 
under  a  location  of  half-breed  scrip,  a  copy  of  the  scrip  under  which  it 
was  made  is  not  material,  any  more  than  a  copy  of  the  warrant  is  to  an 
ordinary  certificate  of  entry.  Both  are  used  by  the  holder  as  a  payment 
for  the  land  entered  or  located.     Ibid.  261. 

3.  Whether  half-breed  scrip  is  located  on  land  not  subject  to  loca- 
tion, is  a  matter  of  defence.  Where  half-breed  scrip  has  been  located 
on  public  lands  of  the  United  States,  if  the  location  is  on  land  not  subject 
to  private  entry  or  location,  as  being  reserved,  it  is  a  matter  that  must  be 
shown  by  the  party  denying  its  validity.     Ibid.  261. 

PUKCHASEKS. 
Who  may  become  a  purchaser. 

1.  As  to  dealings  between  attorney  and  client.  See  ATTOBNEY 
AT  LAW,  3. 

Purchaser  at  judicial  sale. 

2.  Effect  of  a  reversal  of  the  judgment  or  decree.  A  purchaser  of 
real  estate  under  a  judgment  or  decree,  to  which  he  is  not  a  party,  when 
there  is  no  defect  of  jurisdiction,  and  the  purchase  is  made  in  good  faith, 
will  hold  the  estate,  notwithstanding  a  subsequent  reversal  on  err#r  of 
such  judgment  or  decree.     Smith  v.  Brittenham,  540. 

3.  But  this  rule  has  no  application  when  the  plaintiff  in  the  judgment 
or  decree,  or  his  attorney,  is  the  purchaser.  In  such  case  the  purchaser 
takes  the  title  subject  to  be  divested  by  a  subsequent  reversal.     Ibid.  540. 
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PURCHASERS.     Continued. 
In  case  of  an  appeal  or  writ  of  error. 

4.  Rights  of  real  owner  in  possession,  who  is  seeking  reversal  of 
decree — as  against  purchaser.  A  party  in  the  actual  possession  of  land 
under  a  deed  sought  to  be  set  aside,  who  is  in  good  faith  defending  the 
suit  for  the  recovery  thereof,  and  who  has  taken  an  appeal,  or  is  prose- 
cuting a  writ  of  error  to  reverse  a  decree  against  him,  can  not  be  deprived 
of  the  fruits  of  his  appeal  or  writ  of  error  because  there  has  been  a  recov- 
ery against  him  in  the  inferior  court,  and  by  the  successful  claimant  in 
that  court  suddenly  transferring  the  estate  to  a  third  person.  In  such 
case  he  must  have  a  reasonable  time,  at  least,  to  avail  himself  of  the  right 
to  have  the  highest  tribunal  in  the  State  pass  upon  the  merits  of  the  suit. 
Smith  v.  Brittenham,  540. 

5.  Bona  fide  purchaser  without  notice — who  so  regarded.  The 
owner  of  land  having  conveyed  the  same,  by  deed,  the  grantor  filed  a  bill 
to  set  the  sale  aside  for  fraud,  and  obtained  a  decree  setting  the  same 
aside,  and  for  a  reconveyance  by  the  master  in  chancery.  The  defendant 
had  persistently  asserted  his  rights  to  the  property,  and  was  in  posses- 
sion. Pending  a  writ  of  error  to  reverse  the  decree,  the  master  made  a 
deed  to  the  complainant,  of  the  premises,  and  the  latter  conveyed  to  a 
third  person  in  a  few  days  after  receiving  his  deed.  It  was  held,  that 
this  last  grantee  could  not  be  regarded  as  an  innocent  purchaser  without 
notice,  and  as  such  entitled  to  protection  under  the  reversed  decree. 
The  defendant's  continued  possession  in  such  case  was  notice  of  his 
rights.     Ibid.  540. 

Purchaser  from  mortgagor. 

6.  Whether  liable  to  pay  the  mortgage  debt.  A  person  who  pur- 
chases land,  and  agrees  to  pay  off  an  incumbrance  on  the  same  as  a  part 
of  the  purchase  price,  is  liable  to  the  holder  of  the  lien  for  the  sum  due 
him.     Daub  et  al.  v.  Englebach,  267. 

7.  Effect  of  an  alteration  in  the  mortgage,  as  to  liability  of  the  pur- 
chaser. Where  one  purchases  land  subject  to  a  mortgage  given  by  his 
grantor,  which  he  is  to  pay,  he  will  be  liable  to  pay  the  mortgage  debt, 
even  though  the  mortgage  may  be  rendered  void  by  an  alteration,  as, 
another  tract  of  land  being  included  therein.     Ibid.  267. 

8.  Of  his  rights  as  against  the  mortgagee.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  1  to  5. 

Purchasers  without  notice. 

9.  From  one  without  title,  under  forged  deed — whether  protected. 
See  FORGED  DEED,  2,  3. 

QUO  WARRANTO. 

Whether  the  proper  remedy. 

1.  To  test  validity  of  license  to  retail  intoxicating  liquors.  Under 
our  present  statute,  as  amended  in  1881,  an  information  in  the  nature  of 
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QUO  WARRANTO.     Whether  the  proper  remedy.     Continued. 

a  quo  warranto  lies  to  test  the  validity  of  a  license  to  keep  a  dram-shop. 
Swarth  et  al.  v.  The  People  ex  rel.  Paxton,  621. 
Op  the  pleadings  and  proof. 

2.  On  an  information  in  the  nature  of  a  quo  warranto,  the  defendant 
can  not  put  in  a  general  denial  of  wrong  and  then  await  the  proof  of  the 
relator.  A  plea  of  not  guilt}'  will  not  prevail.  The  defendant  must  dis- 
claim, or  avow  and  justify,  his  claim,  and  the  burden  of  proof  rests  upon 
him  if  his  claim  is  denied.     Ibid.  621. 

RAILROADS. 
Fencing  railroad  tracks. 

1.  Constitutionality  of  the  statute  requiring  that  to  be  done.  Under 
the  police  power  the  State  has  the  undoubted  right  to  require  all  railway 
corporations  to  inclose  their  roads  with  a  suitable  and  sufficient  fence,  as 
a  matter  of  public  safety.  Such  regulations  tend  to  the  safety  of  persons 
and  property,  and  are  for  that  reason  lawful.  Chicago,  Milwaukee  and 
St.  Paul  Railroad  Co.  v.  Dumser,  402. 

2.  In  what  manner  and  to  what  extent  railway  corporations  shall  be 
required  by  law  to  inclose  their  tracks,  and  where  it  shall  be  done,  would 
seem  to  be  ordinarily  within  legislative  discretion.     Ibid.  402. 

3.  As  to  excepted  places — railway  stations  not  within  a  city  or  vil- 
lage. The  statute  requiring  railway  corporations  to  fence  their  tracks 
having  excepted  certain  places,  as,  public  road  crossings,  and  within  such 
portion  of  cities  and  incorporated  towns  and  villages  as  are  or  may  be 
laid  out  and  platted  into  lots  and  blocks,  etc.,  this  court  is  not  disposed, 
if  it  hjis  the  power,  to  extend  the  exception  to  cases  not  enumerated,  as 
a  matter  of  law,  without  proof  of  facts  showing  a  necessity  for  relieving 
such  corporation  from  this  duty.     Ibid.  402. 

4.  Where  a  railway  corporation  has  a  station  at  a  place  on  its  road 
where  trains  stop  to  receive  and  discharge  passengers  and  freight,  which 
is  not  in  a  city  or  incorporated  town  or  village,  laid  out  and  platted  into 
lots  and  blocks,  and  has  side-tracks  at  such  station,  this  court  can  not,  as 
a  matter  of  law,  hold  that  it  is  exempted  from  fencing  its  track  at  such 
station;  and  if  stock  gets  upon  its  track  for  want  of  such  fence,  and  is 
killed,  the  corporation  will  be  liable  to  the  owner  for  the  injury.  Ibid. 
402. 

5.  The  law  is  well  settled,  that  when  no  reason  arising  from  public 
necessity  exists  for  keeping  a  railway  track  open  at  any  given  point, 
whether  within  or  without  the  corporate  limits  of  a  city  or  village,  all  rail- 
road corporations  must  conform  to  the  statute,  and  fence  their  tracks, 
or  answer  for  damages  that  may  result  from  the  omission  of  that  duty. 
If  the  courts  can  relieve  from  this  duty,  the  evidence  must  present  facts 
showing  a  great  public  necessity  for  not  fencing  the  track  at  the  particu- 
lar place.     Ibid.  402. 
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RAILROADS.     Continued. 
Attobneys'  fees. 

6.  In  suits  against  railroad  corporations—  notice.  The  statute 
making  a  railway  corporation  liable  to  the  owner  of  animals  injured  or 
killed  on  its  track  when  it  has  failed  to  make  and  keep  in  repair  fences, 
etc.,  and  also  for  reasonable  attorney's  fees,  is  notice  to  such  corporation, 
when  sued  for  such  an  injury,  that  such  attorney's  fees  will  be  claimed, 
and  it  is  not  necessary  it  should  have  any  other  notice.  Peoria,  Decatur 
and  Evansville  Ry.  Co.  v.  Duggan,  537. 

7.  When  the  liability  accrues — and  how  the  recovery  may  be  had. 
The  liability  of  a  railway  company  for  attorney's  fees  in  an  action  to  re- 
cover for  an  injury  to  animals,  growing  out  of  its  neglect  to  fence  its 
track,  etc.,  under  the  act  of  1879,  arises  at  the  same  instant  with  its  lia- 
bility for  damages,  and  such  fee  may  be  assessed  in  the  same  suit  with 
the  damages,  the  law  not  favoring  a  multiplicity  of  actions.      Ibid.  537. 

8.  Constitutionality  of  the  act.  The  act  of  1879,  making  railway 
corporations  liable  for  attorney's  fees  in  addition  to  the  damage  sustained 
by  the  owners  of  stock  by  the  killing  or  injuring  the  same,  through  a 
neglect  to  fence  their  roads  and  keep  the  same  in  repair,  is  not  open  to 
the  objection  of  being  special  legislation,  in  singling  out  one  class  of  cor- 
porations alone.  The  statute  may  be  upheld  as  being  in  the  nature  of  a 
penalty  for  non-compliance  with  the  duty  of  fencing,  and  as  a  police 
regulation,  not  only  for  the  protection  of  animals,  but  for  the  public  wel- 
fare, and  as  a  measure  for  the  saf ety  of  travel  on  railroads.     Ibid.  537. 

9.  As  a  police  regulation  for  the  promotion  of  the  public  safety  in 
travel  by  railroads,  the  legislature  may  well  require  the  fencing  of  such 
roads,  and  provide  penalties  for  securing  the  performance  of  such  re- 
quirement.    Ibid.  537. 

Railroad  company  as  a  common  caeeieb. 

10.  As  to  cars  of  another  company,  hauled  over  its  line.  See  CAR- 
RIERS, 1,  2. 

RECEIPT. 

As  evidence  of  A  settlement.     See  SETTLEMENT,  1. 

RECORDS. 
What  is  mattee  of  eecoed— in  chanceet, 

And  in  what  manner  certain  things  can  be  made  a  part  of  the  record. 
See  CHANCERY,  22  to  27. 

RECORDING  ACT. 
In  case  of  a  fobged  deed. 

1.  Application  of  the  Recording  law.  The  provision  of  the  statute 
making  all  deeds  and  other  instruments  affecting  the  title  to  land,  void 
as  to  subsequent  purchasers  and  creditors  without  notice,  if  not  recorded 
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RECORDING  ACT.     In  case  of  a  foeged  deed.     Continued. 

in  proper  time,  has  no  application  to  forged  deeds  and  other  instruments, 
as  they  can  not  affect  the  title  to  land,  and  are  therefore  not  entitled  to 
record.     Pry  v.  Pry  et  al.  466. 

RECOUPMENT. 

Definition. 

1.  Recoupment,  in  the  strict  common  law  sense,  is  a  mere  reduction 
of  the  damages  claimed  by  the  plaintiff,  by  proof,  under  the  general  issue, 
of  mitigating  circumstances  connected  with  or  growing  out  of  the  trans- 
action upon  which  the  plaintiff's  claim  is  based,  showing  that  it  would 
be  contrary  to  equity  and  good  conscience  to  suffer  the  plaintiff  to  recover 
the  full  amount  of  his  claim.      Wadhams  v.  Swan,  46. 

REDEMPTION. 
By  judgment  ceeditoks. 

1.  Statute  liberally  construed.  A  judgment  creditor  may  redeem 
from  a  sale  or  sales  made  under  senior  judgments.  The  policy  of  the 
law  favors  such  redemptions,  and  the  statute  allowing  them  is  construed 
liberally,  so  as  to  make  the  execution  debtor's  property  pay  as  much  of 
his  indebtedness  as  possible.     Chandler  et  al.  v.  Higgins  et  al.  602. 

2.  After  assignment  of  judgment.  An  assignment  of  a  judgment 
may  be  made  so  long  as  anything  remains  due  thereon,  and  a  valid  re- 
demption may  be  made  under  an  alias  execution  issued  thereon,  from  a 
sale  under  a  senior  judgment.     Ibid.  602. 

Fkom  sade  of  land  foe  taxes. 

3.  In  case  a  lot  is  sold  twice  for  different  years'  taxes.  See  TAXA- 
TION, 8. 

REMEDIES. 
Setting  aside  execution  sales. 

1.  Whether  on  motion,  or  in  chancery.     See  SALES,  2,  3. 
Seveead  eemedies  .at  the  same  time. 

2.  Of  the  rights  of  creditors  in  that  regard.     See  ACTIONS,  1. 

REMOVAL  OF  CAUSES. 

Feom  State  to  Fedeead  couet. 

1.  Time  of  filing  petition  therefor.  A  party  to  a  suit  in  the  State 
court  desiring  to  remove  the  same  to  the  Circuit  Court  of  the  United 
States,  under  section  3  of  the  act  of  Congress  of  1875,  must  present  his 
petition  for  that  purpose  before  or  at  the  term  at  which  the  cause  can  be 
first  tried,  and  before  the  trial  thereof.  It  has  been  held  this  means  the 
term  at  which  the  issues  are  first  made  up,  the  party  applying  not  having 
been  guilty  of  negligence.     Flagg  v.  Walker,  494. 
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REMOVAL  OF  CAUSES.  From  State  to  Federal  Court.  Continued. 
2.  A  complaint  in  an  action  of  forcible  detainer  was  filed  during  the 
April  term,  and  on  the  fifth  day  of  the  term,  and  on  the  next  day  the 
appearance  of  the  defendant  was  entered  by  counsel  and  the  service  of 
process  waived.  Nothing  more  was  done  at  that  term.  At  the  next  term 
the  defendant,  before  the  trial,  filed  a  petition  to  transfer  the  cause  to 
the  Federal  court,  and  gave  the  necessary  bond,  but  the  court  refused  to 
transfer  the  cause:  Held,  that  the  defendant  was  not  chargeable  with 
negligence  in  not  pleading  to  the  complaint  at  the  April  term,  there  being 
no  agreement  to  try  the  cause  at  that  term,  and  that  the  court  erred  in 
refusing  to  grant  the  prayer  of  the  petition.     Flagg  v.  Walker,  494. 

RENTS  AND  PROFITS. 

AS  BETWEEN  THE  HEIR  AND  THE  WIDOW. 

1.  On  partition — acquiescence  of  the  widow  in  a  special  arrange- 
ment— estoppel.  While  a  widow,  whose  husband  died  in  1855,  might 
have  been  entitled  to  the  exclusive  use  of  the  whole  of  the  home  farm 
until  her  dower  was  assigned,  yet  when  she  did  not  insist  on  such  right, 
but  has  ever  since  1870  acquiesced  in  an  arrangement  then  made  by  her 
adult  sons,  giving  her  the  use  of  the  house  and  garden  of  the  home  place 
for  life,  without  cost,  and  by  which  she  was  to  and  has  since  received 
$500  per  annum,  (a  fair  equivalent  for  her  dower  had  it  then  been 
assigned,)  it  was  held,  that  on  a  bill  for  partition,  the  elder  sons,  who 
continued  in  the  use  and  possession  of  the  farm,  were  estopped  from 
setting  up  any  such  claim  on  her  part  to  exclude  an  infant  heir  from 
being  allowed  his  just  share  of  the  rents  and  profits  in  the  home  farm. 
Even  the  widow  herself  would  be  equally  so  estopped.  Oilmore  v.  Gil- 
more  et  al.  277. 

RESCISSION  OF  CONTRACTS. 
By  the  parties.     See  CONTRACTS,  8,  9. 
In  chancery.     See  CHANCERY,  13,  14. 

KESTRAINT  OF  TRADE. 

Of  laws  having  that  effect.     See  CONSTITUTIONAL  LAW,  4. 

RESULTING  TRUST.     See  TRUSTS  AND  TRUSTEES,  17  to  22. 

REVERSAL. 
Purchaser  at  judicial  sale. 

Effect  of  a  reversal  of  the  judgment  or  decree  on  rights  of  purchaser. 
See  PURCHASERS,  2,  3. 
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SALES. 
Sale  of  personal  peopeety. 

1.  Possession  must  accompany  the  sale.  "Where  a  purchaser,  for 
value,  of  personal  property  capable  of  immediate  delivery,  suffers  the 
same  to  remain  in  the  possession  of  the  vendor,  and  while  so  in  the  pos- 
session of  the  vendor  a  subsequent  purchaser  of  the  same  property,  for 
value,  in  good  faith  and  without  notice  of  the  former  sale,  obtains  the 
actual  possession  of  the  property,  the  title  of  the  latter  will  be  upheld, 
not  only  as  against  the  vendor,  but  also  as  against  the  first  purchaser. 
Gradle  v.  Kern,  557. 

Judicial  sales. 

2.  Process — sale  on  execution — power  of  the  court  over  them,  on 
motion.  Courts  of  record  exercise  the  power  to  control  their  process  as 
long  as  the  proceeding  is  in  fieri.  Under  this  practice  the  court  may, 
upon  motion,  on  proper  grounds,  withdraw  and  quash  executions  and 
other  writs,  and  set  aside  sales  of  real  estate  before  they  ripen  into  titles. 
Jenkins  v.  Merriweather,  647. 

3.  When  sale  set  aside  only  in  equity.  After  the  deed  for  real  estate 
sold  under  execution  has  been  made,  the  court  has  no  power,  on  motion, 
to  set  aside  the  deed  or  set  aside  the  sale.  It  must  be  impeached,  if  at 
all,  in  equity,  unless  there  was  no  judgment  or  execution,  or  the  court 
had  no  jurisdiction  to  render  the  judgment.  Section  65  of  the  Practice 
act  has  no  application  to  motions  to  set  aside  judicial  sales,  but  refers  to 
writs  of  execution,  replevin  bonds,  and  the  like.     Ibid.  647. 

4.  Case  where  court  refused  to  set  aside  sale,  etc.  Where  a  judg- 
ment was  assigned  after  a  levy  upon  various  parcels  of  real  estate,  and 
the  assignee  became  the  purchaser  of  the  lands,  portions  of  which  he  had 
sold  and  conveyed  to  other  persons  after  receiving  the  sheriff's  deed,  it 
was  held,  that  the  execution  under  which  the  sale  was  made,  a  vendi- 
tioni exponas,  could  not  be  set  aside  on  mere  motion.     Ibid.  647. 

5.  What  to  be  regarded  as  title  acquired  under  judicial  sale — as  to 
master's  deed  under  a  decree  for  a  reconveyance.    See  CHANCERY,  31. 

6.  Purchaser  at  judicial  sale — how  far  affected  by  a  reversal  of  the 
judgment  or  decree.     See  PURCHASERS,  2,  3. 

Sales  undee  teust  deeds.     See  MORTGAGES  AND  DEEDS  OF 
TRUST,  6  to  14, 


SALE  OF  LAND. 

As  to  quantity. 

Boundaries,  as  controlling  quantity— representations  as  to  number 
of  acres — whether  a  sale  by  the  acre,  or  as  an  entirety,  as  shown  by  the 
deed.     See  VENDOR  AND  PURCHASER,  1  to  4. 
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SATISFACTION. 
Levy  on  personal  property. 

1.  How  far  that  will  operate  as  a  satisfaction.  The  levy  of  an 
execution  upon  personal  property  of  value  sufficient  to  satisfy  the  debt, 
operates  as  a  satisfaction  for  the  time  being,  but  it  is  not  an  absolute 
satisfaction.  If  on  a  sale  enough  is  not  realized  to  discharge  the  debt,  or 
if  the  property  is  returned  to  the  execution  debtor,  and  the  levy  released 
by  his  consent,  or  if  by  some  act  of  the  execution  debtor  the  fruits  of  the 
levy  are  lost  to  the  creditor,  there  will  be  no  satisfaction  of  the  judgment 
and  execution.     Chandler  et  al.  v.  Higgins  et  al.  602. 

On  assignment  of  judgment. 

2.  For  indemnity  of  surety.  Where  one  partner,  on  the  dissolution 
of  the  firm,  assumes,  for  a  consideration,  to  pay  the  firm  debts,  as  be- 
tween themselves  the  other  partners  are  sureties  for  him,  and  on  judg- 
ment against  all,  those  who  are  thus  sureties  may  advance  the  money  to 
the  creditor,  and  have  his  judgment  assigned  to  a  third  party,  to  be  kept 
alive  for  their  indemnity;  and  this  will  not  operate  as  a  satisfaction  of 
the  judgment.     Ibid.  602. 

SETTLEMENT. 
Receipt  as  evidence  thereof. 

1.  Where  property  of  one  person  is  sold  by  another,  and  a  receipt 
given  for  a  certain  sum,  even  though  for  a  less  sum  than  the  amount  of 
the  sale,  the  giving  of  such  receipt  will  authorize  the  presumption  of  a 
settlement  of  such  transaction.     Ligare  v.  Peacock,  94. 

AS  TO  PARTNERSHIP  ACCOUNTS. 

2.  What  will  be  regarded  as  a  filial  settlement.  See  PARTNER- 
SHIP, 9,  10. 

Voluntary  settlement. 

3.  Of  the  grounds  for  setting  aside.  See  VOLUNTARY  SETTLE- 
MENT, 1,  2. 

SIOUX  HALF-BREED  SCRIP.     See  PUBLIC  LANDS,  1,  2,  3. 

SLANDER. 
Allegations  and  proofs. 

Under  the  general  issue  in  an  action  for  slander — as  to  the  spealting, 
and  publication,  of  the  words.    See  PLEADING  AND  EVIDENCE,  3,  4. 

SPECIAL  ASSESSMENTS. 
Under  the  Drainage  law. 

Of  the  proceedings  therein.     See  DRAINAGE  LAW,  1  to  10. 

SPECIAL  LEGISLATION.     See  STATUTES,  7. 
49—109  III. 


770 


INDEX. 


SPECIFIC  PEEFOEMANCE.  See  CHANCEEY,  10,  11. 
STALE  CLAIMS— IN  EQUITY.  See  LIMITATIONS,  8. 
STATUTES. 

AS  EMBRACING  MORE  THAN  ONE  SUBJECT. 

1.  Liberal  construction.  The  prohibition  in  section  13,  article  4,  of 
the  constitution  of  1870,  that  no  act  thereafter  passed  shall  embrace  more 
than  one  subject,  is  the  same  as  that  in  the  constitution  of  1818  in  respect 
to  private  or  local  legislation,  and  it  has  uniformly  been  construed  lib- 
erally in  favor  of  the  validity  of  enactments.  The  fact  that  many  things 
of  a  diverse  nature  are  authorized  or  required  to  be  done,  is  unimportant, 
provided  the  doing  of  them  may  fairly  be  regarded  as  in  furtherance  of 
the  general  subject  of  the  enactment.  Blake  v.  The  People,  use,  etc. 
504. 

2.  As  to  the  Drainage  acts  of  1879  and  1883,  in  that  regard.  See 
DEAINAGE  LAW,  1,  2. 

AS  TO  THE  TITLE  OF  AN  ACT. 

3.  Of  the  subject  being  embraced  in  the  title.  It  is  a  sufficient  com- 
pliance with  the  requirement  of  section  13,  article  4,  of  the  constitution, 
if  the  subject  of  the  enactment  is  expressed  in  its  title.  It  is  not  neces- 
sary to  state  in  the  title  the  effect  of  the  subject  matter,  as,  its  amending 
or  repealing  some  prior  law.     Timm  v.  Harrison,  593. 

4.  The  repeal  of  a  statute  on  a  given  subject  is  properly  connected 
with  the  subject  matter  of  a  new  statute  on  the  same  subject;  and  there- 
fore a  repealing  section  in  a  new  statute  is  valid,  notwithstanding  the  title 
is  silent  on  that  subject.     Ibid.  593. 

5.  Dram-shop  act  of  1883 — whether  the  subject  is  properly  embraced 
in  the  title.     See  INTOXICATING  LIQUOES,  2. 

6.  Act  of  1883  relating  to  butter  and  cheese  factories.  The  act  of 
June  18,  1883,  entitled  "An  act  to  require  of  butter  and  cheese  factories 
on  the  cooperative  plan  to  give  bonds,  and  to  prescribe  penalties  for  the 
violation  thereof,"  is  not  obnoxious  to  the  objection  that  the  subject  is 
not  embraced  in  the  title.     Hawthorn  et  al.  v.  The  People,  302. 

General  and  special  legislation. 

7.  Special  legislation — as  applying  to  a  class  of  persons.  A  statute 
is  not  obnoxious  to  the  constitutional  objection  that  it  is  not  a  general 
law  because  it  applies  to  a  class  of  persons.  It  is  a  general  law  if  it  ap- 
plies to  all  persons  in  the  State  similarly  engaged.  A  law  is  general,  not 
because  it  embraces  all  of  the  governed,  but  that  it  may,  when  they  occupy 
the  same  position  of  those  who  are  embraced  in  its  terms.     Ibid.  302. 

Amending  a  statute. 

8.  As  to  the  mode  of  amendment,  under  the  constitution.  The  mis- 
chief intended  to  be  remedied  by  the  constitution,  which  provides  that 
in  amending  a  statute  the  law  or  section  amended  shall  be  inserted  at 
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STATUTES."    Amending  a  statute.     Continued. 

length,  was  that  of  the  amendment  of  statutes  by  reference  to  their  titles 
only,  where  the  amendment  in  many  cases  could  not  be  understood  with- 
out looking  into  the  section  amended.     Tlmm  v.  Harrison,  593. 

9.  Where  a  new  act  on  a  subject  is  complete  in  itself,  and  entirely 
intelligible,  showing  of  itself  just  what  it  is,  and  its  enactment,  without 
reference  to  any  prior  law,  it  will  not  contravene  the  constitutional  pro- 
vision. An  act  complete  in  itself  is  not  within  the  mischief  designed  to 
be  remedied  by  such  provision.     Ibid.  593. 

10.  Application  of  the  constitutional  rule  as  to  the  mode  of  amend- 
ing a  statute,  in  respect  to  the  Dram-shop  act  of  1883.  See  INTOXI- 
CATING LIQUOKS,  3. 

Curative  legislation. 

11.  How  far  allowable.     See  CUEATIVE  LEGISLATION,  1. 

Construction  of  statutes. 

12.  Rule  of  construction — enforcing  them  as  written.  Where  a  stat- 
ute is  expressed  in  clear  and  precise  terms,  and  its  sense  is  manifest, 
and  it  leads  to  nothing  absurd,  or  where  its  provisions,  if  literally  ap- 
plied, will  work  no  palpable  injustice,  nor  contravene  any  imperative 
public  exigency,  there  is  no  reason  for  not  adopting  the  sense  it  naturally 
presents,  and  it  should  be  enforced  as  it  is  plainly  written.  Chicago, 
Milwaukee  and  St.  Paul  Railroad  Co.  v.  Dumser,  402. 

13.  A  remedial  statute  should  receive  a  liberal  construction,  so  that  it 
may  accomplish  the  purposes  designed  by  the  legislature.  An  enlarged 
remedy  should  not  be  restricted  by  mere  construction,  so  as  to  impose 
conditions  or  restrictions  not  required  in  the  statute  itself.  Honore  v. 
Wilshire,  103. 

Statutes  construed. 

14.  Reviewing  facts — on  appeals  from  Appellate  Courts — "finding 
of  the  facts"  by  those  courts — what  so  regarded — and  what  is  a  recital 
of  the  "facts  as  found."  The  87th  section  of  the  Practice  act  construed 
in  Brown  v.  City  of  Aurora,  165.  See  APPEALS  AND  WKITS  OE 
ERROR,  7,  8,  9. 

15.  Back  taxes — as  to  mode  of  extending  and  collecting  them.  The 
statute  construed  in  Slamposki  v.  Stanley,  210.    See  TAXATION,  2  to  5. 

16.  Drainage  law — transfer  of  assessments  on  tax-books — where  to 
be  placed — under  the  Drainage  act  of  1879.  Blake  v.  The  People,  use, 
etc.  504.     See  DRAINAGE  LAW,  10. 

17.  Release  of  dower.  The  different  statutes  on  that  subject  con- 
strued in  Bute  v.  Kneale  et  al.  652.     See  DOWER,  1  to  9. 

18.  Fencing  railroad  tracks — as  to  excepted  places — railway  stations 
not  within  a  city  or  village.  The  statute  considered  in  Chicago,  Mil- 
waukee and  St.  Paul  Railroad  Co.  v.  Dumser,  402.  See  RAILROADS, 
3,  4,  5. 
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STATUTES.     Statutes  construed.     Continued. 

19.  Foreclosure  of  mortgage  by  assignee— by  scire  facias— as  to 
necessity  of  acknowledgment  of  the  assignment,  under  sec.  17,  chap.  95, 
Rev.  Stat.  Honore  v.  Wilshire,  103.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  15. 

20.  Insolvent  Debtors'  act — discharge  from  imprisonment,  where 
malice  is  the  gist  of  the  action.  The  act  construed  in  In  re  Murphy,  31. 
See  INSOLVENT  DEBTORS'  ACT,  1. 

21.  Intoxicating  liquors — permit  for  sale  by  druggists— no  bond 
required.  The  statute  construed  in  Moore  et  al.  v.  The  People,  499. 
See  INTOXICATING  LIQUORS,  15. 

22.  Preserving  evidence  in  chancery— by  setting  forth  the  same  in 
the  decree — in  what  cases  the  requirement  of  statute  applies.  Heacock 
v.  Hosmer,  245.     See  CHANCERY,  30. 

STATUTE  OF  FRAUDS. 
Must  be  pleaded. 

1.  Or  it  will  be  waived.  Where  the  only  grounds  set  out  in  a  bill  to 
set  aside  a  voluntary  settlement  by  a  donor  for  his  wife  and  family,  are 
mistake  in  drafting  the  deed,  absence  of  a  power  of  revocation  and  of 
any  advice  in  respect  thereto,  and  the  improvidence  of  the  arrangement, 
he  can  not  rely  upon  the  Statute  of  Frauds  as  a  ground  to  avoid  the  same. 
If  it  is  not  pleaded  in  some  way,  the  party,  by  implication,  waives  the 
objection  that  there  was  no  writing  signed  by  the  beneficial  owner  direct- 
ing the  trust  deed.     Finucan  et  al.  v.  Kendig  et  al.  198. 

SURETY. 
Surety  in  replevin  bond. 

1.  Of  his  defences  in  a  suit  on  the  bond.  In  an  action  on  a  replevin 
bond,  in  which  the  surety  alone  is  served,  where  he  pleads  that  the  merits 
of  the  replevin  suit  were  not  tried,  and  sets  up  title  to  the  property  in  his 
principal,  whatever  evidence  would  be  competent  against  the  principal  is 
competent  against  the  surety,  even  though  it  relates  to  facts  occurring 
after  he  became  surety.  The  surety  in  such  action  has  merely  the  right 
to  assert  his  principal's  title,  and  deny  that  of  the  defendant  in  replevin, 
in  the  same  way  that  the  latter  might  have  done  in  the  action  of  replevin. 
Gradle  v.  Kern,  557. 

Payment  by  surety. 

2.  Keeping  judgment  alive  for  his  indemnity.  The  law  is  well  set- 
tled that  a  surety  against  whom  a  judgment  is  rendered,  with  his  princi- 
pal, may  advance  the  money  to  the  creditor,  and  have  the  judgment 
assigned  to  a  third  party,  and  kept  alive  for  his  security.  Chandler 
et  al.  v.  Higgins-  et  al.  602. 

3.  In  case  of  partners,  as  sureties  for  each  other.  Where  one  part- 
ner, on  the  dissolution  of  the  firm,  assumes,  for  a  consideration,  to  pay 
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SUBETY.     Payment  by  surety.     Continued. 

the  firm  debts,  as  between  themselves  the  other  partners  are  sureties  for 
him,  and  on  judgment  against  all,  those  who  are  thus  sureties  may  ad- 
vance the  money  to  the  creditor,  and  have  his  judgment  assigned  to  a 
third  party,  to  be  kept  alive  for  their  indemnity;  and  this  will  not  operate 
as  a  satisfaction  of  the  judgment.     Chandler  et  al.  v.  Higgins  et  al.  602. 

SURFACE  WATERS— DRAINAGE. 
Dominant  and  servient  heritage. 

1.  Relative  rights  in  respect  thereto.  In  this  State  the  same  rule  is 
applied  to  surface  water  flowing  in  a  regular  channel  as  is  applied  to  a 
water-course.  The  owner  of  the  dominant  heritage,  or  higher  tract  of 
land,  has  the  right  to  have  the  surface  water  falling  or  coming  naturally 
upon  his  premises,  pass  off  the  same  through  the  natural  drains  upon 
and  over  the  lower  or  servient  lands;  and  the  owner  of  the  dominant 
heritage  may,  by  ditches  or  drains,  drain  his  own  land  into  the  natural 
and  usual  channel,  even  if  the  quantity  of  water  thrown  upon  the  servient 
heritage  is  thereby  increased.     Peck  et  al.  v.  Herrington,  611. 

2.  Where  two  tracts  of  land  adjoining  each  other  are  so  situated  that 
the  water  falling  or'  collected  by  melting  snow  and  the  like  upon  one, 
naturally  descends  upon  the  other,  it  must  be  suffered  by  the  owner  of 
the  lower  one  to  be  discharged  upon  his  land,  if  desired  by  the  owner  of 
the  upper  field.     Ibid.  611. 

3.  The  owner  of  the  upper  field  in  such  a  case  has  a  natural  easement, 
as  it  is  called,  to  have  the  water  that  falls  upon  his  own  land  flow  off  the 
same  upon  the  field  below,  which  is  charged  with  a  corresponding  servi- 
tude in  the  nature  of  dominant  and  servient  tenements.     Ibid.  611. 

4.  The  owner  of  the  upper  field  can  not  construct  drains  or  ditches  so 
as  to  create  new  channels  for  water  in  the  lower  field,  but  he  may  make 
such  drains  for  agricultural  purposes  on  his  own  land  as  may  be  required 
by  good  husbandry,  although  by  so  doing  the  flow  of  water  may  be  in- 
creased, in  a  regular,  well-defined  channel,  which  carries  the  water  from 
the  upper  to  the  lower  field.     Ibid.  611. 

5.  The  owner  of  land  upon  which  there  is  a  pond,  in  which  is  collected 
the  surface  water,  only,  from  rains  and  melting  snow,  when  good  hus- 
bandry so  requires  may  drain  the  same  by  an  artificial  drain  constructed 
upon  his  own  land,  whereby  its  water  is  thrown  into  the  same  outlet  or 
natural  drain  it  was  accustomed  to  take  before,  when  the  pond  was  full, 
notwithstanding  the  flow  of  the  water  over  a  servient  tract  of  land  may 
thereby  be  increased.     Ibid.  611. 

TAXATION. 
Tax — what  included  in  the  term. 

1.  The  word  "tax,"  or  "taxes,"  in  the  Eevenue  law,  is  defined  by  that 
law  to  mean  any  tax,  special  assessment,  or  costs,  interest  or  penalty. 
Blake  v.  The  People,  use,  etc.  504. 
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TAXATION.     Continued. 
Back  taxes. 

2.  As  to  the  mode  of  extending  and  collecting  them.  The  sale  of  a 
lot  for  the  "back  tax  and  forfeitures,"  extended  separately,  without  being 
added  to  or  combined  with  any  tax  for  the  current  year,  is  irregular,  and 
no  penalty  of.  twenty-five  per  cent  can  be  demanded  on  a  redemption 
from  such  sale.     Slamposki  v.  Stanley,  210. 

3.  The  only  lawful  mode  of  collecting  back  taxes  is  as  a  part  of  an 
aggregate  made  by  the  county  clerk  adding  the  back  tax  and  the  tax  for 
the  current  year  together.  .It  is  only  the  back  tax  upon  "such  real  prop- 
erty" as  has  been  valued  for  the  current  year  by  the  assessor,  which  is  to 
be  added  to  the  back  tax  "upon  such  real  property"  as  the  clerk  is  then 
dealing  with  in  the  making  up  of  tax  due  for  the  current  year.     Ibid.  210. 

4.  There  is  no  authority  given  by  the  statute  to  the  court  to  render 
judgment  against  any  land  "for  back  tax  and  forfeitures,"  except  in  cases 
where  such  back  taxes  have  been  placed  in  the  collector's  warrant  by  the 
county  clerk  by  adding  the  same  to  the  amount  of  the  taxes  for  the  cur- 
rent year  against  the  same  property  as  that  forfeited,  and  when  such 
back  taxes  are  made  upon  the  warrant  a  part  of  an  aggregate  amount  so 
added  together.  The  tax-payer  is  not  required  to  search  the  books  in 
more  than  one  place  for  the  taxes  against  his  land,  when  no  cause  exists 
for  placing  several  charges  in  different  places,  nor  can  he  be  harassed  by 
more  than  one  judgment  and  one  sale  of  his  property.     Ibid.  210. 

5.  Where  the  owner  has  procured  several  adjoining  lots  to  be  listed 
as  an  integer  for  the  current  year,  he  by  necessary  implication  consents 
that  the  sum  of  the  back  tax  and  forfeitures  for  each  lot  shall  be  brought 
forward  as  a  charge  upon  the  whole.     Ibid.  210. 

Tax  sales. 

6.  Entry  of  judgment— whether  prior  to  act  of  1879— as  affecting 
the  right  to  interpose  objections.  On  application  for  judgment  against 
delinquent  lands  and  lots  at  the  June  term,  1879,  of  the  county  court,  a 
rule  was  entered  requiring  all  objections  to  be  filed  by  June  16  of  that 
year,  on  which  latter  day  judgment  by  default  was  ordered  in  all  cases 
in  which  no  objections  were  filed,  but  the  consideration  of  the  objec- 
tions to  the  other  lands  and  lots  was  not  concluded  until  after  July  1, 
1879,  when  a  general  judgment  was  entered  against  the  lands  and  lots, 
except  those  as  to  which  objections  were  sustained:  Held,  that  the  judg- 
ment as  to  the  lands  in  respect  of  which  no  objections  were  filed,  was  to 
be  regarded  as  having  been  rendered  on  June  16,  1879,  and  as  to  them 
the  amendment  of  section  224  of  the  Revenue  act  of  1879,  in  force  July 
1,  1879,  in  respect  to  the  conclusiveness  of  the  judgment  as  against  cer- 
tain objections,  did  not  apply.     Ibid.  210. 

7.  Sale  of  several  lots  as  an  entire  tract.  Where  a  fraction  of  lot  7, 
and  lot  8,  were  both  assessed  as  one  tract  in  1878,  and  judgment  was 
obtained  against  the  same  before  July  1,  1879,  the  whole  tract  was  held 


INDEX.  775 


TAXATION.     Tax  sales.     Continued. 

rightfully  sold  for  the  taxes  of  1878,  and  to  redeem  from  such  sale  within 
six  months,  the  owner  was  required  to  pay  the  amount  of  the  bid,  with 
twenty-five  per  cent  added  thereto.     Stamposki  v.  Stanley,  210.  - 
Eedemption  feom  tax  sale. 

8.  In  case  lot  is  sold  twice  for  different  years'  taxes.  Where  a  lot 
is  forfeited  to  the  State  for  taxes,  and  the  amount  of  the  taxes  of  that 
year  is  not  added  to  the  next  year's  tax,  but  each  is  extended  separately, 
and  two  judgments  are  rendered  against  the  same  for  the  taxes  of  the 
different  years,  and  two  separate  sales  of  the  lot  are  made,  the  owner  will 
have  the  right  to  redeem  from  the  sale  for  taxes  of  the  last  year  by  paying 
the  statutory  penalty  to  the  purchaser,  and  from  the  sale  for  the  back 
taxes  by  paying  the  purchaser  the  amount  of  his  bid,  with  six  per  cent 
interest  thereon  from  the  day  of  sale.     Ibid.  210. 

Rule  of  uniformity. 

9.  As  applied  to  "liquor  dealers"  designated  as  a  class.  See  IN- 
TOXICATING LIQUORS,  4. 

TAX  TITLE. 
Notice— deed  to  purchaser. 

1.  Of  the  notice  to  entitle  the  purchaser  at  a  tax  sale  to  a  deed — 
requisites  of  the  affidavit.  An  affidavit  to  entitle  the  purchaser  of  land 
at  tax  sale  to  a  deed,  must  follow  the  requirements  of  the  statute,  and 
state  particularly  the  facts  relied  on  as  showing  service  of  notice,  so  that 
the  court  can  see  that  the  mode  of  service  is  such  as  is  required  by  the 
constitution  and  the  statute.     Price  v.  England,  394. 

2.  An  affidavit  of  a  purchaser  of  land  for  taxes  on  a  purchase  in  June, 
1878,  after  stating  the  service  of  notice  of  the  sale  of  the  premises  for 
taxes  on  certain  of  the  persons  named,  proceeded  as  follows:  "That  on 
the  11th  day  of  February,  A.  D.  1880,  affiant  served  a  notice  on  J.  D.  E., 
the  owner,  occupant,  and  person  in  whose  name  taxed,  of  the  land  herein- 
before described;  that  all  the  notices  served,  as  above  set  forth,  were 
printed,  a  copy  of  which  notice  is  hereto  attached  and  made  a  part  of 
this  affidavit:"  Held,  that  the  affidavit  was  fatally  defective  in  not  show- 
ing that  the  occupant  was  served  with  personal  notice,  as  required  by 
the  constitution.     Ibid.  394. 

Mistake  in  tax  deed. 

3.  Of  a  second  deed  to  remedy  omissions  on  the  part  of  the  holder 
— duty  of  the  clerk.  A  county  clerk  who  has  once  executed  a  tax  deed 
at  the  instance  of  the  holder  of  the  certificate  of  purchase,  upon  evidence 
furnished  by  such  holder,  can  not  subsequently  be  compelled,  by  man- 
damus, to  execute  to  the  same  party  another  tax  deed  under  the  same 
certificate  of  purchase,  the  holder  thereof  having  filed  with  the  clerk 
additional  and  more  perfect  evidence  of  his  having  complied  with  the  law 
in  respect  to  giving  notice  of  his  purchase,  etc.     Klokke  v.  Stanley,  192. 
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TAX  TITLE.     Mistake  in  tax  deed.     Continued. 

4.  Duty  of  clerk  to  remedy  his  own  mistake.  If,  however,  the  county 
clerk  himself  makes  a  mistake  in  executing  a  tax  deed,  whereby  it  is 
rendered  inoperative  for  the  purpose  for  which  it  was  intended,  he  may 
be  compelled,  by  mandamus,  to  correct  his  mistake,  and  he  may  make 
the  correction  without  being  coerced  thereto  by  the  court.  Klokke  v. 
Stanley,  192. 

TENANTS  IN  COMMON. 
Contribution. 

1.  For  purchase  money  paid — circumstances  in  discharge  of  the 
liability.  A  father  died  in  1855,  the  owner  in  fee  of  a  farm  of  three 
hundred  acres,  and  holding  under  a  contract  of  purchase  another  tract  of 
three  hundred  and  twenty  acres,  owing  on  the  same  about  $3200,  which 
was  afterwards  paid  by  the  eldest  son,  who  took  charge  of  both  tracts, 
and  by  his  labor,  and  that  of  his  other  elder  brothers,  and  the  profits 
derived  from  the  use  of  the  lands,  paid  the  purchase  money,  and  took  a 
conveyance  of  the  latter  tract  to  the  widow  and  heirs  of  his  deceased 
father.  On  bill  for  partition,  the  eldest  son  claimed  that  he  ought  to  be 
reimbursed  by  the  other  heirs  for  their  proportionate  share  of  the  pur- 
chase money  so  paid  by  him  after  his  father's  death.  It  appeared  that 
by  a  settlement  he  had  made  with  the  adult  heirs  in  1870,  he  had  treated 
the  money  so  paid  as  the  product  of  the  joint  labor  of  the  family  and  the 
profits  of  the  two  farms:  Held,  that  the  claim  was  properly  disallowed. 
Gilmore  v.  Gilmore  et  al.  277. 

TENDEE. 

AS  TO  KEEPING  TENDER  GOOD. 

1.  Necessity  therefor  in  order  to  stop  interest,  and  avoid  costs.  A 
tender  of  the  amount  due  from  the  purchaser  of  land  to  his  vendor,  who 
is  not  in  a  position  to  make  a  clear  title,  according  to  his  bond,  by  reason 
of  an  incumbrance  placed  by  him  on  the  premises  sold,  to  be  availing  to 
stop  the  accruing  of  interest  after  such  tender,  must  be  kept  good.  To 
have  that  effect  the  tender  must  be  kept  in  money,  at  all  times  ready  to 
be  paid,  and  subject  to  the  order  of  the  creditor  at  any  time  when  he  shall 
comply  with  his  contract  so  as  to  be  authorized  to  receive  it.  Aulger  v. 
Clay  et  al.  487. 

2.  The  money  tendered  must  at  all  times  be  kept  in  readiness  for  the 
creditor,  and  not  be  used  by  the  debtor,  and  when  pleaded  at  law  it  must 
be  brought  into  court  for  the  creditor.  It  may  be  the  precise  pieces  of 
money  need  not  be  kept  separate,  but  the  amount  must  be  kept  at  all 
times  subject  to  be  received  by  the  creditor  when  he  calls  for  it.  It  is  in 
this  way  only  that  the  debtor  can  escape  the  payment  of  interest  and  costs. 
Ibid.  487. 


INDEX.  777 


TIME. 

Fraction  of  an  hour. 

Notice  of  a  sale  at  "the  hour  of  eleven  o'clock" — considered  eleven 
o'clock  until  twelve  o'clock.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  10. 

TITLE  TO  LAND. 
Where  to  be  determined. 

In  respect  to  the  place  where  the  contract,  deed  or  will  was  made. 
See  CONFLICT  OF  LAWS,  1,  2. 

TRUSTS  AND  TRUSTEES. 
Devise  to  executor  or  trustee. 

1.  Whether  a  mere  power  is  conferred,  or  an  estate.  If  a  testator  by 
his  will  simply  directs  his  executor  or  a  trustee  to  sell  real  estate,  and 
apply  the  proceeds  to  certain  specified  purposes,  such  executor  or  trustee 
will  take  a  power  only;  whereas,  if  the  devise  be  to  the  executor  or 
trustee  to  sell  and  apply  the  proceeds,  etc.,  such  executor  or  trustee  will 
take  an  estate  in  the  land,  and  not  a  mere  power.      West  v.  Fitz,  425. 

Of  the  estate  in  the  trustee. 

2.  Its  extent,  character  and  duration.  In  conveyances  or  devises  to 
trustees,  the  use  of  words  of  inheritance,  by  way  of  limitation,  does  not 
necessarily  pass  the  fee.  Presumptively  it  does,  but  this  presumption 
will  be  overcome  when  the  exigencies  of  the  trust  will  be  satisfied  with  a 
less  estate.     Ibid.  425. 

3.  Where  the  trustee  is  required  to  see  to  the  application  of  the  rents, 
he  will  take  an  estate  in  the  property  to  enable  him  effectually  to  dis- 
charge the  duties  of  the  trust;  but  this  does  not  necessarily  confer  on  him 
the  fee.  The  quantity  of  the  estate  in  such  case  depends  upon  the  exi- 
gency of  the  trust  and  the  terms  of  the  limitation.  If  required  to  collect 
and  pay  the  rents  for  a  definite  period  of  time,  or  during  the  life  of  an 
individual,  he  will  take  an  estate  for  years,  or  life,  as  the  case  may  be; 
but  when  this  duty  is  of  indefinite  duration,  he  will  take  the  fee.  So 
when  the  gift  to  the  trustee  is  in  general  terms,  without  words  of  limita- 
tion, a  direction  to  him  to  pay  the  testator's  debts  or  legacies,  or  a  specific 
sum  in  gross,  he  will,  by  implication,  take  the  fee  as  an  indemnity  in 
case  of  payment  out  of  his  own  funds.     Ibid.  425. 

4.  This  construction  was  originally  adopted  to  protect  the  executor  or 
trustee  in  paying  such  claims  against  the  estate,  and  this  construction  is 
not  affected  by  the  fact  that  upon  a  final  administration  of  the  effects  of 
the  testator  the  personal  estate  may  prove  sufficient,  without  resort  to  the 
land,  to  liquidate  all  demands  the  executor  may  be  required  to  pay.  It 
is  sufficient  in  such  case  that  the  direction  to  the  executor  or  trustee  to 
pay  the  claims  is  absolute,  and  that  he  may  in  some  contingency  have  to 
resort  to  the  land  for  his  own  protection;  and  whether  such  contingency 


778 


INDEX. 


TKUSTS  AND  TKUSTEES. 

Or  the  estate  in  the  trustee.     Continued 
exists,  or  not,  is  always  to  be  determined  from  the  will  itself,  and  not 
from  subsequent  events.     And  whether  such  debts  or  claims  are  made  a 
charge  on  the  land,  does  not  at  all  affect  the  construction  of  the  will  in 
this  respect.      West  v.  Fits,  425. 

5.  Where  land  was  devised  to  a  trustee  in  trust  to  pay  the  net  rent  to 
the  testator's  sister,  at  whose  death  the  same  was  to  form  a  part  of  the 
residue  of  his  estate,  all  of  which  residue  of  his  estate,  real  and  personal, 
was  devised  to  the  same  trustee  in  trust,  to  pay  the  net  income  to  two 
other  beneficiaries  and  to  the  survivor,  and  after  the  death  of  both,  to 
pay.  certain  specific  legacies,  and  the  rest  to  certain  relatives  named: 
Held,  that  the  duties  of  the  trustee  did  not  cease  with  the  death  of  the 
life  beneficiaries,  but  that  he  was  required  to  pay  the  legacies,  for  which 
purpose  it  might  be  necessary  to  sell  realty,  and  that  there  being  no 
restrictive  words,  the  power  to  sell  would  be  referred  to  the  trustee's 
interest  or  estate  in  the  land,  which  would  be  construed  coextensive  with 
his  duty  to  sell,  if  necessary,  which  requires  an  estate  in  fee.    Ibid.  425. 

6.  Where  an  estate  is  given  to  trustees,  the  trusts  must,  prima  facie, 
be  performed  by  them  by  virtue  of  or  out  of  the  estate  vested  in  them, 
and  in  order  to  rebut  the  presumption  of  an  estate  in  fee  to  enable  them 
to  sell  the  property,  it  must  be  shown  on  the  face  of  the  will  what  less 
estate  of  definite  duration  will  enable  the  trustees  to  serve  the  trusts  out 
of  their  interest,  and  not  by  way  of  power, — and  this  not  according  to 
subsequent  events,  but  according  to  events  possible  at  the  testator's 
death.     Ibid.  425. 

Conveyance  by  trustee. 

7.  What  estate  he  may  convey.  No  one  can  transfer  to  another  a 
better  or  more  extensive  title  to  real  estate  than  he  himself  has.  So  if  an 
estate  limited  to  a  trustee  is  for  life,  or  years  only,  he  can  not  himself, 
nor  can  any  one  substituted  for  him,  convey  the  fee  in  the  premises,  or 
any  other  greater  estate  than  the  one  originally  limited.     Ibid.  425. 

8.  As  to  the  mode  of  conveyance  by  trustee.  The  title  to  real  prop- 
erty in  trustees  is  subject  to  the  same  general  laws  of  conveyance  and 
transfer  that  control  and  govern  it  when  vested  in  other  persons.  The 
trustee  may  convey  it  by  any  kind  of  conveyance  operative  to  pass  the 
title  if  no  trust  existed.     Ibid.  425. 

9.  Effect  of  conveyance  by  trustee — with  and  without  notice  to  pur- 
chaser. Even  when  the  trustee  conveys  in  direct  breach  of  the  trust,  the 
grantee  will  take  the  legal  title;  but  if  he  has  notice  of  the  trust,  he  will, 
by  operation  of  law,  be  converted  into  a  trustee  himself,  and  hold  the 
estate  subject  to  the  rights  of  those  beneficially  interested.  So  on  the 
death  of  the  trustee,  the  estate  devolves  upon  the  heir,  who  takes  subject 
to  the  trust.     Ibid.  425. 
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TBUSTS  AND  TKUSTEES.     Continued. 
Heir  of  trustee. 

10.  Character  of  his  estate.  Where  a  trust  estate  is  devolved  upon 
the  heir  of  the  trustee,  his  title  is  liable  to  be  divested  by  the  appoint- 
ment of  another  trustee,  when  the  instrument  creating  the  trust  so  pro- 
vides.     West  v.  Fitz,  425. 

OF  A  NEW  TRUSTEE. 

11.  As  to  his  appointment.  The  author  of  every  trust  has  full  power 
to  provide  for  the  appointment  of  a  successor  in  trust,  in  case  the  original 
trustee  or  trustees  refuse  to  act,  die,  remove  into  a  foreign  jurisdiction, 
or  are  removed  by  a  court  of  competent  jurisdiction.  But  when  the 
author  of  the  trust  makes  no  such  provision,  and  a  vacancy  occurs  in 
the  trusteeship,  a  court  of  general  chancery  jurisdiction,  upon  a  proper 
bill  filed  for  that  purpose,  may  make  the  appointment.     Ibid.  425. 

12.  Of  the  estate  vested  in  a  new  trustee.  The  appointment  of  a 
new  trustee  in  the  place  of  one  refusing  to  act,  does  not,  proprio  vigore, 
confer  the  title  upon  the  appointee,  unless  by  the  statute  of  the  State 
where  the  land  lies  it  is  so  provided.  So  a  decree  in  another  State,  made 
in  pursuance  of  the  laws  of  such  State,  appointing  a  successor  to  a  trustee 
to  whom  land  in  this  State  is  devised,  who  declines  to  act,  can  not  have 
the  effect  to  transfer  the  title  to  the  lands  here  to  the  appointee,  and  he 
will  have  no  power  to  sell  and  convey  them.     Ibid.  425. 

13.  Where  a  person  in  the  State  of  Massachusetts  devises  all  his 
estate,  real  and  personal,  to  a  trustee  in  trust  for  certain  purposes,  im- 
posing active  duties  upon  the  trustee,  on  his  death  the  title  of  any  land 
of  his  in  this  State  will  be  devolved  upon  his  heirs  at  law,  subject  to  the 
trust,  and  upon  acceptance  of  the  trust  the  title  to  such  land  will  at  once 
pass  from  his  heirs  to  the  trustee,  by  virtue  of  the  law  of  this  State; 
but  if  he  declines  to  accept  the  trust,  the  title  will  remain  in  the  heirs. 
Ibid.  425. 

Whether  a  trust  exists. 

14.  Where  a  person  buys  land  in  his  own  name,  and  after  his  death 
his  son  sets  up  in  defence  of  a  partition  between  himself  and  another 
heir,  that  the  legal  title  was  held  by  the  father  in  trust  for  him  under  a 
parol  agreement,  if  the  proof  of  the  trust  be  such  that  the  alleged  trust 
could  not  have  been  enforced  against  the  father  in  his  life,  it  can  not  be 
as  between  the  heirs.  To  enforce  such  an  alleged  trust  against  the  other 
heir,  it  must  be  upon  the  clearest  and  most  satisfactory  evidence.  Irwin 
et  al.  v.  Dyke  et  al.  528. 

15.  A  trust  can  not  be  raised  upon  a  fraudulent  transaction.  See 
FKAUDULENT  CONVEYANCES,  1. 

16.  Whether  a  trust  or  an  advancement.  See  ADVANCEMENT, 
1,  2,  3. 
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TKUSTS  AND  TEUSTEES.     Continued. 
Resulting  trust. 

17.  How  it  arises.  A  resulting  trust  arises  where  one  person's  money 
pays  for  land,  and  it  is  conveyed  to  another.     Scheerer  v.  Scheerer,  11. 

18.  A  resulting  trust  does  not  grow  out  of  the  contracting  parties, 
but  is  an  implication  of  law  arising  when  land  has  been  purchased  with 
the  money  of  one  and  the  deed  made  to  another.  McDonald  v.  Stow 
et  al.  40. 

19.  Rights  of  cestui  que  trust.  In  such  a  case  the  person  whose 
money  has  paid  for  the  land  may  follow  the  title  to  the  land,  and  treat 
the  holder  of  the  legal  title  as  a  trustee,  and  in  equity  compel  a  convey- 
ance.    Ibid.  40. 

20.  Whether  a  trust  or  a  sale.  Where  a  party  sells  and  assigns  a 
certificate  of  the  purchase  of  land  under  execution,  for  a  consideration 
expressed  as  paid  to  him,  the  doctrine  relating  to  resulting  trusts  has 
no  application.  The  transaction  will  be  held  a  sale,  and  nothing  more. 
Ibid.  40. 

21.  In  favor  of  one  paying  for  land,  the  equitable  title  being  appar- 
ently in  another.  A  person  in  possession  of  a  tract  of  canal  land,  when 
the  canal  lands  were  put  in  market  sent  by  another  the  money  necessary 
to  make  the  first  payment,  and  requested  the  latter  to  purchase  the  land 
for  him,  which  was  done,  the  person  transacting  the  business  giving  his 
own  notes  for  the  deferred  payments,  and  taking  the  certificate  of  pur- 
chase in  his  own  name.  The  one  for  whom  the  land  was  bought  paid 
all  the  purchase  money,  and  received  the  certificate  unindorsed:  Held, 
that  while  the  certificate  showed  the  apparent  equitable  ownership  in  the 
person  to  whom  it  was  given,  yet  in  reality  the  equitable  title  was  in  him 
whose  money  paid  for  the  land.     Whipple  v.  Whipple  et  al.  418. 

22.  Laches,  as  a  defence.  Courts  will  not  enforce  resulting  trusts 
after  a  great  lapse  of  time,  or  laches  on  the  part  of  the  supposed  cestui 
que  trust,  especially  when  it  appears  that  the  supposed  nominal  pur- 
chaser has  occupied  and  enjoyed  the  estate  with  the  knowlege  of  the 
former.  The  person  claiming  under  an  alleged  resulting  trust  should 
assert  his  claim  at  least  within  seven  years  after  his  purchase.  McDon- 
ald v.  Stow  et  al.  40. 

TRUST  DEEDS.     See  MORTGAGES  AND  DEEDS  OF  TRUST. 

USURY. 
Interest  upon  interest. 

1.  Whether  usurious.  The  maker  of  a  note  sought  an  extension  of 
time  for  payment.  In  computing  the  amount  then  due,  the  interest, 
which  was  past  due  upon  the  note,  was  added  to  the  principal,  and  a 
new  note  given  for  the  aggregate  amount  thus  ascertained,  and  which 
was  to  bear  interest.     This  was  not  usurious.     The  interest  past  due 
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USUKY.     Interest  upon  interest.     Continued. 

upon  the  old  note  might  well  become  a  part  of  the  principal  of  the  new 
note,  and  as  such  it  might  properly  bear  interest.  Mc Govern  v.  Union 
Mutual  Life  Ins.  Co.  151. 

Commissions. 

2.  In  negotiating  a  loan  of  money,  one  of  the  persons  connected 
with  the  transaction  charged  the  borrower  three  per  cent  commissions 
for  procuring  the  loan.  The  borrower  claimed  that  this  three  per  cent 
so  reserved  as  commissions  was  in  reality  but  a  part  of  the  interest  upon 
the  loan,  and  that  the  transaction  was  usurious.  At  the  time  of  the  loan, 
interest  was  allowed  to  be  contracted  for  at  the  rate  of  ten  per  cent  per 
annum.  The  loan  was  made  at  nine  per  cent,  and  for  three  years,—  so 
that,  if  the  three  per  cent  retained  as  commissions  was  really  interest,  it 
would  be  at  the  rate  of  only  one  per  cent  per  annum  during  the  time  of 
the  loan,  which,  added  to  nine  per  cent,  (the  rate  expressly  reserved,) 
would  not  exceed  the  rate  allowed  by  law  to  be  reserved — that  is,  ten  per 
cent — so  the  transaction  was  not  usurious  on  that  ground.     Ibid.  151. 

VACATION. 
Judgment  by  confession. 

Must  be  actual  entry  before  execution  can  issue.     See  PEOCESS,  1. 

VENDOE  AND  PUECHASEE. 

AS  TO  QUANTITY  OF  LAND  SOLD. 

1.  Boundaries,  as  controlling  quantity — representations  as  to  mem- 
ber of  acres.  On  a  sale  of  land  by  its  proper  numbers,  or  other  specific 
description  by  which  its  boundaries  are  made  certain,  for  a  sum  in  gross, 
the  boundaries,  when  ascertained,  will  control  in  case  of  a  discrepancy 
as  to  the  quantity  or  number  of  acres;  and  in  such  case  neither  the  pur- 
chaser nor  the  vendor  will  have  a  remedy  against  the  other  for  any  excess 
or  deficiency  in  the  quantity  stated,  unless  such  excess  or  deficiency  is 
so  great  as  to  raise  a  presumption  of  fraud.      Wadhams  v.  Swan,  46. 

2.  In  the  absence  of  any  fraudulent  representations  on  the  sale  of  an 
entire  tract  of  land  by  metes  and  bounds,  for  a  gross  sum,  neither  party 
will  be  bound  by  a  statement  as  to  the  quantity  or  number  of  acres  con- 
tained in  the  tract,  except  when  such  statement  is  expressly,  or  by  neces- 
sary implication,  made  the  essence  of  the  contract.     Ibid.  46. 

3.  But  if  the  seller  warrants  the  tract,  either  expressly  or  by  neces- 
sary implication,  to  contain  a  certain  number  of  acres,  or  when  the  sale 
is  by  the  acre,  and  the  seller  makes  a  misrepresentation  as  to  the  num- 
ber, the  latter  will,  as  in  any  other  case  of  a  breach  of  contract,  be  liable; 
and  in  an  action  by  him  for  the  purchase  money,  the  amount  of  the  deficit 
at  the  contract  price  may  be  recouped.     Ibid.  46. 

4.  Whether  a  sale  by  the  acre,  or  as  an  entirety— as  shown  by  the 
deed.     A  conveyance  described  the  land  as  the  south  one-third  of  sec- 
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VENDOR  AND  PURCHASER. 

As  to  quantity  or  land  sold.     Continued. 

tion  17,  etc.,  and  showed  the  consideration  to  be  $26,666.66:  Held,  that 
such  deed  showed  a  sale  of  the  tract  as  an  entirety,  for  a  gross  sum,  and 
not  by  the  acre.      Wadhams  v.  Swan,  46. 

After-acquired  title. 

5.  When  it  inures  to  grantee.  A  minor  and  her  mother  conveyed  a 
tract  of  land  through  which  a  railway  company  had  a  right  of  way,  which 
was  reserved  in  the  conveyance  to  the  minor  heir's  father,  the  deed  of 
the  minor  and  her  mother  containing  the  usual  covenants  of  warranty. 
Afterward,  and  before  any  action  was  brought  on  the  covenants  of  war- 
ranty, the  owner  of  the  legal  title  of  the  strip  of  land  occupied  as  a  right 
of  way,  conveyed,  by  quitclaim  deed,  all  his  interest  in  such  strip  of  land 
to  the  mother:  Held,  that  the  effect  of  this  latter  conveyance  was  to  vest 
in  the  first  grantee,  by  way  of  estoppel,  the  legal  title  to  the  part  used  as 
a  right  of  way,  subject  to  the  easement  of  the  railway  company.    Ibid.  46. 

Right  of  rescission  by  the  latter. 

6.  As  to  the  time  fixed  by  the  contract — and  as  to  the  indorsing  of  a 
release  as  a  condition  to  the  right  to  rescind.     See  CONTRACTS,  8,  9. 

VENUE. 

Change  of  venue. 

1.  In  criminal  case — on  the  ground  of  prejudice  on  the  part  of  the 
people  of  the  county.  A  petition  for  a  change  of  venue  in  a  criminal 
case  was  based  on  the  alleged  prejudice  in  the  minds  of  the  people  of  the 
county,  caused  by  the  publication  in  certain  newspapers  of  prejudicial 
accounts  of  the  alleged  offence,  such  newspapers  having  a  standing  and 
large  circulation  in  the  county.  The  State's  attorney  filed  a  denial  of  the 
statements  in  the  petition,  supported  by  counter  affidavits,  going  to  show 
that  such  prejudice  did  not  exist  from  the  publication  of  the  articles, 
among  which  affidavits  was  that  of  the  sheriff,  to  the  effect  that  he  talked 
about  criminal  cases  with  people  from  all  parts  of  the  county,  and  had 
found  there  was  but  comparatively  little  interest  taken  in  the  case,  and 
that  from  his  knowledge  of  the  temper  of  the  people  of  the  county  he 
had  no  hesitation  in  saying  that  the  defendant  could  have  his  case  tried 
as  fairly  and  impartially  in  that  county  as  in  any  one  in  the  State.  It  was 
held,  that  this  court  was  not  prepared  to  say  the  circuit  court,  in  denying 
the  petition,  had  decided  contrary  to  the  right  of  the  case.  Dunn  v. 
The  People,  635. 

2.  Petition  for  change  of  venue  in  chancery  case — how  made  a  mat- 
ter of  record.     See  CHANCERY,  23. 

VOID  AND  VOIDABLE. 

Execution. 

Judgment  by  confession  in  vacation — execution  before  entry— void. 
See  PROCESS,  1. 


INDEX.  783 


VOLUNTARY  SETTLEMENT. 

Grounds  foe  avoiding  it. 

1.  Mistake  in  omitting  power  of  revocation — acquiescence  and  delay. 
A  person  for  whom  another  held  the  legal  title  to  lands,  upon  the  advice 
of  counsel  procured  the  property  to  be  conveyed  in  trust  for  the  benefit 
of  himself  and  his  wife,  and  the  survivor,  and  on  the  death  of  both,  the 
same  to  be  conveyed  to  their  children  or  descendants  per  stirpes.  After 
the  lapse  of  twenty  years,  during  which  time  the  disposition  so  made  had 
been  acquiesced  in,  it  was  held  such  deed  would  not  be  set  aside  on  the 
ground  of  a  mistake  in  not  inserting  a  power  of  revocation,  without  proof 
of  that  fact  of  the  most  satisfactory  kind.  The  evidence  in  this  case  was 
held  not  sufficient.     Finucan  et  al.  v.  Kendig  et  al.  198. 

2.  Omission  of  power  of  revocation — and  the  want  of  advice  in 
respect  thereto — as  grounds  for  avoiding  the  settlement.  The  want  of 
a  power  of  revocation  in  a  voluntary  settlement,  or  the  want  of  advice  as 
to  the  insertion  of  such  a  power,  affords  no  ground,  in  equity,  for  the 
donor  to  set  aside  such  a  settlement,  but  the  same  is  only  a  circumstance 
to  be  taken  into  account  in  determining  upon  the  validity  of  the  settle- 
ment, and  is  of  more  or  less  weight,  according  to  the  facts  of  each 
particular  case.  In  the  absence  of  fraud,  undue  influence,  or  of  any 
unfairness,  and  where  the  facts  and  situation  of  the  parties  show  that  the 
settlement  was  not  improvidently  made,  it  will  not  be  set  aside  on  the 
ground,  merely,  that  the  deed  creating  it  contains  no  power  of  revoca- 
tion.    Ibid.  198. 

WAIVER. 
Right  of  trial  by  jury. 

Waiver,  by  not  asking  for  a  jury.     See  JURY,  2. 

WIDOW. 

Rents  and  profits. 

Rights  of  heir  as  against  the  widow,  on  partition — acquiescence  of 
the  widow  in  a  special  arrangement  —  estoppel.  See  RENTS  AND 
PROFITS,  1. 

WIDOW'S  AWARD. 
Rights  in  respect  thereto. 

1.  Power  of  disposal.  After  a  widow's  rights  in  respect  to  what  is 
termed  the  "widow's  award,"  have  once  accrued  to  her  by  the  death  of 
her  husband,  she  may  exchange  the  specific  articles  of  property  awarded 
to  her  by  the  statute,  or  she  may  release  her  right  to  them  altogether,  or 
dispose  of  it  the  same  as  of  any  other  property  of  which  she  is  the  abso- 
lute owner.     Weaver  et  al.  v.  Weaver,  225. 
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WIDOW'S  AWARD.     Continued. 
Waiver. 

2.  By  ante-nuptial  agreement,  and  acceptance  under  it.  A  widow 
having  a  family  consisting  in  part  of  the  decedent's  children,  is  entitled 
to  her  award  out  of  the  personal  estate,  notwithstanding  there  is  an  out- 
standing ante-nuptial  executory  contract  by  which  she  has  agreed  to 
accept  a  certain  sum  of  money,  or  something  else  in  lieu  of  it, — in  other 
words,  so  long  as  such  contract  remains  executory  she  may  repudiate  it. 
Weaver  et  al.  v.  Weaver,  225. 

3.  But  where  an  ante-nuptial  contract  is  fairly  made  and  entered  into, 
and  the  intended  wife  is  not  imposed  on  or  overreached,  whereby,  in 
consideration  of  a  certain  sum  of  money  directed  to  be  paid  to  her  on 
the  husband's  death,  she  releases  and  relinquishes  all  rights,  interest  or 
claims  she  might  otherwise  have  had  in  his  estate,  either  as  heir,  widow 
or  otherwise,  and  after  his  decease,  without  any  fraud  or  imposition, 
accepts  and  receives  from  the  husband's  executors  such  sum  of  money  in 
lieu  of  all  her  claims  upon  the  estate,  this  will  bar  any  claim,  under  the 
statute,  to  a  widow's  award,  and  her  right  by  such  acceptance  to  repudi- 
ate the  contract  will  no  longer  exist.  By  such  acceptance  the  widow  will 
be  estopped  from  asserting  any  claim  to  such  award,  whether  there  are 
any  children  of  her  husband  remaining  with  her  as  a  part  of  her  family 
or  not.  What  is  said  in  Phelps  v.  Phelps,  72  111.  545,  in  regard  to  the 
power  of  the  widow  to  dispose  of  her  award,  is  not  to  be  understood  as 
opposed  to  the  doctrine  here  laid  down.     Ibid.  225. 

WILLS. 

Necessity  of  witnesses. 

1.  The  day  before  the  death  of  a  person  there  was  found  in  his  pocket 
the  following  writing:  "To  my  dear  wife:  I  want  you  to  have  all  my 
effects — everything.  Tell  my  sister,  if  you  ever  hear  from  her,  I  want  to 
be  buried  in  Woodland  cemetery,  and  want  Mr.  A.,  of  the  Congregational 
church,  to  preach  my  funeral  ceremony.  I  give  everything  to  my  wife. " 
The  writing  was  signed,  but  had  no  witnesses  to  it:  Held,  that  the  paper 
could  not  be  treated  as  a  will.     Highland  v.  Highland,  366. 

What  constitutes  a  well. 

2.  Of  an  indorsement  on  a  benefit  certificate.  A  member  of  a  lodge 
of  the  Knights  of  Honor  had  issued  to  him  a  benefit  certificate,  in  the 
sum  of  $2000,  to  be  paid  on  his  death  to  such  person  or  persons  as  he 
might,  by  will,  or  entry  on  the  record  book  of  the  lodge,  or  on  the  face 
of  the  certificate,  direct.  The  constitution  of  the  lodge  provided,  that 
"any  brother  may  cause  to  be  entered  upon  the  reporter's  record  book  a 
direction  to  whom  his  benefit  shall  be  paid,  *  *  *  or  he  may  have  a 
benefit  certificate  issued  to  him.  *  *  *  In  case  no  direction  is  made 
by  a  brother,  either  by  will,  entry  or  benefit  certificate,  this  lodge  may 
cause  the  same  to  be  paid  to  the  person  or  persons  entitled  thereto." 
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WILLS.     What  constitutes  a  will.     Continued. 

Before  his  marriage  he  indorsed  upon  the  certificate  the  following:  "To 
the  officers  and  members  of  the  Supreme  Lodge,  Knights  of  Honor: 
Brothers,  it  is  my  will  that  the  benefit  named  in  this  certificate  be  paid  to 
my  sister,  J.  H.,"  to  which  his  name  was  subscribed,  and  the  same  was 
attested  by  two  witnesses.  This  indorsement  was  all  printed,  except  the 
words,  "my  sister,  J.  H,"  but  the  certificate,  with  the  indorsement,  was 
never  delivered  to  the  sister.  His  widow  claimed  that  this  indorsement 
was  a  will,  which  was  revoked  by  his  subsequent  marriage:  Held,  that 
in  view  of  the  circumstances  stated  it  could  not  be  regarded  as  a  will, 
but  a  special  direction  to  whom  the  benefit  should  be  paid,  in  one  of  the 
modes  authorized  by  the  constitution  of  the  lodge  and  the  certificate. 
Highland  v.  Highland,  366. 
Devise  of  land  in  fee. 

3.  Omission  of  the  word  "heirs,"  as  affecting  the  character  of  the 
estate.  In  this  State  the  omission  of  the  word  "heirs,"  or  any  other 
words  used  in  limiting  a  fee  at  common  law,  is  wholly  without  signifi- 
cance, either  in  a  deed  or  will.  Without  such  words  they  will  be  con- 
strued to  have  the  force  and  effect  they  would  have  at  common  law  if  such 
words  were  added.     West  v.  Fitz,  425. 

Devise  to  executor  oe  trustee. 

4.  As  to  the  extent,  character  and  duration  of  his  powers — and  the 
mode  of  their  exercise.     See  TRUSTS  AND  TRUSTEES,  2  to  13. 

5.  Whether  a  mere  power  is  conferred,  or  an  estate.     Same  title,  1. 

WITNESSES. 
Competency. 

1.  One  heir  against  another.  On  petition  for  the  partition  of  land 
by  one  heir  against  his  two  brothers,  co-heirs,  where  one  defendant,  by 
his  answer  and  cross-bill,  claims  the  entire  title,  on  the  ground  that  the 
ancestor  held  the  legal  title  in  trust  for  him,  and  the  other  defendant 
disclaims  any  interest,  the  latter  will  be  a  competent  witness  for  his  co- 
defendant,  and  against  the  petitioner,  both  at  common  law  and  under 

the  statute.     Scheerer  v.  Scheerer,  11. 

r 

Credibility. 

2.  Husband  testifying  for  his  wife.  The  testimony  of  a  husband  in 
favor  of  his  wife,  on  a  bill  to  subject  land  in  her  name  to  the  payment  of 
his  debts,  when  not  impeached  must  be  regarded  the  same  as  that  of  any 
other  witness  having  a  personal  interest  or  feeling  as  to  the  matters  about 
which  he  testifies.     Eads  v.  Thompson  et  al.  87. 

Impeachment  of  witnesses. 

3.  As  to  the  mode.  The  proper  mode  of  inquiring  into  the  general 
reputation  of  a  person  who  has  given  testimony  in  a  cause,  for  truthful- 
ness, is  to  ask  the  impeaching  witness  whether  he  knows  such  person's 
general  reputation  among  his  neighbors  for  truth  and  veracity,  and  what 

50—109  III. 
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WITNESSES.     Impeachment  of  witnesses.     Continued. 

that  reputation  is.  In  the  English  courts  the  course  is,  further,  to 
inquire  whether  from  such  knowledge  the  impeaching  witness  would  be- 
lieve that  person  under  oath.  While  this  court  has  adopted  the  English 
rule  as  correct,  it  has  never  held,  and  such  is  not  the  law,  that  it  is  com- 
pulsory that  the  opinion  of  the  witness  shall  be  asked  or  stated.  Laclede 
Bank  v.  Keeler,  385. 

4.  The  general  practice  in  the  circuit  courts  of  this  State  has  been, 
to  leave  it  optional  with  the  party  calling  the  impeaching  witness,  to 
ask  the  opinion  of  the  witness,  or  not,  as  he  may  think  proper;  and  this 
practice  is  correct,  and  in  harmony  with  the  current  of  authority  upon 
the  question.     Ibid.  385. 

WORDS  AND  PHRASES. 
Gist  of  the  action. 

As,  when  malice  is  the  "gist  of  the  action,"  under  the  Insolvent 
Debtors'  act.     See  INSOLVENT  DEBTORS'  ACT,  1. 


TABLE  OF  CASES 

COMPRISING  THE  FORMER  DECISIONS  OF  THIS  COURT,  CITED,   COMMENTED 
UPON  OR  EXPLAINED  IN  THIS  VOLUME. 


A  PAGE. 

Abend  ads.  Missouri  Furnace  Co.  107  111.  44 134 

Abington,  Town  of,  v.  Cabeen,  106  111.  200 509,  597 

Alderman  v.  School  Directors,  91  111.  179 .  516 

Allan  ads.  City  of  Virden,  107  111.  505 : 509 

Allison  ads.  Coles  County,  23  111.  437 516 

Alwood  v.  Mansfield,  59  111.  496 391 

American  Express  Co.  v.  Pinckney,  29  111.  392 346 

Anderson  ads.  Wood,  80  111.  16 149 

Andrews  v.  The  People,  84  111.  28 520 

Astoria  Lodge  ads.  Marsh,  27  111.  421 516 

Ayres  v.  McConnel,  2  Scam.  307 055 

B 

Baber  v.  Pittsburg,  Cincinnati  and  St.  Louis  E.  B,  Co.  93  111.  342 30 

Baird  v.  Jackson,  98  111.  78 477 

Baldwin  ads.  Eockwell,  53  111.  19 672 

Ball  ads.  Bates,  72  111.  108 131 

Baltimore,  Ohio  and  Chicago  E.  E.  Co.  ads.  Turpin,  105  111.  11 417 

Bank  of  Illinois  ads.  Frye,  11  111.  367 390 

Bank  of  Illinois  ads.  Frye,  5  Gilm.  332 549 

Bank  ads.  Massey,  104  111.  327 390 

Bartling  v.  Brasuhn,  102  111.  441 555 

Bates  v.  Ball,  72  111.  108 , 131 

Bedee  v.  The  People,  73  111.  320  ... 248 

Belleville  E.  E.  Co.  v.  Gregory,  15  111.  20 509 

Bertrand  v.  Taylor,  87  111.  235 250 

Bickford  v.  First  National  Bank  of  Chicago,  42  111.  238 485 

Bigelow  v.  Gregory,  73  111.  197  517 

Billings  ads.  Coleman,  89  111.  183 400 

Bissell  v.  Lloyd,  100  111.  214 .  340 

Blackwell  ads.  Gibbs,  37  111.  191 86 

Blanchard  ads.  Neal,  32  111.  503 455 

Bleakley  ads.  Pensonneau,  14  111.  15 477 


7SS  TABLE  OF  CASES  CITED. 


PAGE. 

Board  of  Supervisors  v.  The  People,  25  111.  181 509 

Boggs  ads.  Telford,  63  111.  498 235 

Bouker  ads.  Commissioners  of  Highways,  66  111.  239 197 

Bowles  v.  McAllen,  16  111.  30 549 

Brasuhn  ads.  Bartling,  102  111.  441 555 

Brenner  v.  Gauch,  85  111.  368 234 

Bressler  ads.  Golder,  105  111.  419 442 

Bride  v.  Watt,  23  111.  512 400 

Brislin  ads.  The  People,  80  111,  423 509,  520 

Brittenham  ads.  Smith,  98  111.  188 552 

Brockenbrough  v.  Dresser,  67  111.  226 249 

Brown  v.  Leckie,  43  111.  497 485 

Brown  v.  McLagan,  11  111.  519 552 

Brown  ads.  Stark,  101  111.  395 285 

Brown  ads.  Williams,  14  111.  200 44 

Buchenau  v.  Homey,  12  111.  338 552 

Buck  v.  Hamilton  County,  99  111.  507 223 

Buntain  v.  Curtis,  27  111.  374 347 

Burgess  ads.  Dickerman,  20  111.  266 552 

Burke  v.  Monroe  County,  77  111.  610 597 

Burkett  ads.  First  National  Bank  of  Flora,  101  111.  392 33 

C 

Cabeen  ads.  Town  of  Abington,  106  111.  200 509,  597 

Calvert  ads.  Carpenter,  83  111.  63 175 

Camp  v.  Small,  44  111.  37 108 

Canal  Trustees  v.  Havens,  11  111.  557 672 

Carpenter  v.  Calvert,  83  111.  63 175 

Carr  v.  Hiner,  92  111.  604 493 

Carroll  ads.  Pigg,  89  111.  205 14 

Cartwright  v.  Wise,  14  111.  417 591 

Cessford  ads.  Fell,  26  111.  522 400 

Chandler  v.  White,  84  111.  435 477 

Chapman  ads.  Eason,  21  111.  34 390 

Chase  v.  The  People,  40  111.  353 643 

Chicago  Artesian  Well  Co.  v.  Conn.  Mutual  Life  Ins.  Co.  57  111.  424. ...  365 

Chicago,  City  of,  v.  Hesing,  83  111.  204 29 

Chicago,  City  of,  v.  Kumsey,  87  111.  351 672 

Chicago,  City  of,  ads.  Howland,  108  111.  496 601 

Chicago,  City  of,  ads.  Prescott,  60  111.  121 509 

Chicago  City  Ky.  Co.  v.  The  People,  73  111.  547 633 

Chicago  West  Div.  By.  Co.  ads.  Metropolitan  City  Ky.  Co.  87  111.  322. . .  633 

Chicago,  Burlington  and  Quincy  Ky.  Co.  v.  Gregory,  58  111.  272 134 

Chicago  and  Alton  R.  K.  Co.  ads.  The  People,  55  111.  95 197 

Chicago  and  Northwestern  Ky.  Co.  v.  The  People,  83  111.  467 520 

Chicago  and  Northwestern  Ky.  Co.  v.  Fell,  22  111.  333 384 


TABLE  OF  CASES  CITED.  789 


PAGE. 

Chicago  and  Eock  Island  K.  E.  Co.  v,  Whipple,  22  111.  105 384 

Chicago  and  Western  Indiana  B.  E.  Co.  ads.  Smith,  105  111.  511 244 

Chicago,  Eock  Island  and  Pac.  E.  E.  Co.  v.  Town  of  Lake,  71  111.  333. .  244 

Chickering  v.  Faile,  38  111.  342 401 

City  of  Elgin  ads.  The  People,  60  111.  507 197 

Clabaugh  ads.  Maxcy,  1  Gilm.  26 197 

Clark  ads.  Waterman,  76  111.  428 57 

Clark  v.  Lyon,  45  111.  391 399 

Cobb  ads.  Ventres,  105  111.  33 493 

Cofield  v.  Furry,  19  111.  183 400 

Coleman  v.  Billings,  89  111.  183 400 

Cole  ads.  Town  of  Geneva,  61  111.  397 516 

Coles  County  v.  Allison,  23  111.  437 516 

Commissioners  of  Highways  v.  Bonker,  66  111.  339 197 

Commissioners  v.  Harper,  38  111.  103 384 

Connaghan  v.  The  People,  88  111.  460 645 

Connecticut  Mutual  Life  Ins.  Co.  ads.  Chicago  Art.  Well  Co.  57  111.  424.  365 

Connelly  ads.  Piper,  108  111.  646 672 

Converse  ads.  Harzfeld,  105  111.  534 19 

Conwell  v.  McCowan,  81  111.  285 610 

Cook  County  ads.  O'Leary,  28  111.  534 509 

Cooke  v.  Murphy,  70  111.  96 188 

Cowdrey  v.  Hitchcock,  103  111.  272 234 

Cowgill  i'.  Long,  15  111.  202 527 

Culver  v.  Third  National  Bank,  64  111.  528 346 

Curtis  ads.  Buntain,  27  111.  374 347 

Curtiss  ads.  Webber,  104  111.  309 351 

D 

Daugherty  ads.  Dunlap,  20  111.  404 400 

Davis  ads.  Jordan,  108  111.  336 496 

Dawley  v.  Van  Court,  21  111.  460 400 

Day  v.  Graham,  1  Gilm.  435 651 

Deeds  ads.  Mitchell,  49  111.  416 ". 516 

Defries  ads.  Eagle  Packet  Co.  94  111.  599 130 

Dickerman  v.  Burgess,  20  111.  266 552 

Dietzsch  ads.  Wolf,  75  111.  205 552 

Dolton  v.  Erb,  53  111.  289 360 

Doolittle  v.  Galena  and  Chicago  Union  E.  E.  Co.  14  111.  381 384 

Dorman  ads.  Lane,  3  Scam.  238 307 

Dresser  ads.  Brockenbrough,  67  111.  226 249 

Dulaney  ads.  The  People,  96  111.  503 197 

Dunlap  v.  Daugherty,  20  111.  404 400 

Dunn  ads.  Willemin,  93  111.  511 288 

Dunford  ads.  Van  Pelt,  58  111.  145 249 


790  TABLE  OF  CASES  CITED. 


E  PAGE. 

Eagle  Packet  Co.  v.  Defries,  94  111.  599 ..130 

Eason  v.  Chapman,  21  111.  34 390 

East  St.  Louis  v.  Trustees  of  Schools,  102  111.  489 601 

East  St.  Louis  v.  Wehrung,  46  111.  392 601 

East  St.  Louis  ads.  Wiggins  Ferry  Co.  102  111.  560 601 

Eckert  v.  Gridley,  104  111.  306 '.« 209 

Edwards  v.  Schoeneman,  104  111.  278 655 

Elder  v.  Jones,  85  111.  384 549 

Elgin,  City  of,  ads.  The  People,  66  111.  507 197 

Erb  ads.  Dolton,  53  111.  289 „ 360 

F 

Faile  ads.  Chickering,  38  111.  342 401 

Fairfield  v.  The  People,  94  111.  253 527 

Farwell  ads.  Ward,  97  111.  593 251 

Fell  v.  Cessford,  26  111.  522 400 

Fergus  v.  Woodworth,  44  111.  374 552 

Ferguson  ads.  Kobinson,  78  111.  539 250 

Ferrier,  Petition  of,  103  111.  367 251 

Field  v.  The  People,  2  Scam.  79 307 

Finch  ads.  Hyslop,  99  111.  171 147,  384 

Firemen's  Benevolent  Association  v.  Lounsbury,  21  111.  511 509 

First  National  Bank  of  Chicago  ads.  Bickf ord,  42  111.  238 485 

First  National  Bank  of  Flora  v.  Burkett,  101  111.  392 33 

Fisher  ads.  Parker,  39  111.  164 29 

Fisher  ads.  Whitman,  74  111.  147 552 

Fitzpatrick  v.  The  People,  98  111.  270 643 

Flagg  ads.  Stowe,  72  111.  397 517 

Follansbee  ads.  Thompson,  55  111.  427 224 

Fox,  Town  of,  v.  Town  of  Kendall,  97  111.  76 527 

Freeland  v.  The  People,  16  111.  380 572 

Frizell  v.  Bogers,  82  111.  109 » 148 

Frye  v.  Bank  of  Illinois,  11  111.  367 390 

Frye  v.  Bank  of  Illinois,  5  Gilni.  332 549 

Furry  ads.  Cofield,  19  111.  183 400 

G 

Gage  v.  Parker,  103  111.  528 520 

Galena  and  Chicago  Union  K.  R.  Co.  ads.  Harper,  38  111.  103 384 

Gauch  ads.  Brenner,  85  111.  368 234 

Gay  ads.  Wadhams,  73  111.  415 360,  553 

Gebhardt  v.  Beeves,  75  111.  307 672 

Geneva,  Town  of,  v.  Cole,  61  111.  397 516 

Gibbons  ads.  Mulvey,  87  111.  367 250,  552 

Gibbs  v.  Blackwell,  37  111.  191 86 


TABLE  OF  CASES  CITED.  791 


PAGE. 

Gillham  v.  Madison  County  E.  E.  Co.  49  111.  484 618 

Golder  v.  Bressler,  105  111.  419 442 

Grorinley  v.  Sanford,  52  111.  158 618 

Graham  ads.  Day,  1  Gilm.  435 651 

Gregg  ads.  Jayne,  42  111.  416 400 

Gregg  ads.  Belleville  E.  E.  Co.  15  111.  20 509 

Gregg  ads.  Bigelow,  73  111.  197 517 

Gregory  ads.  Chicago,  Burlington  and  Quincy  E.  E.  Co.  58  111.  272.  . . .  134 

Gridley  ads.  Eckert,  104  111.  306 209 

II 

Hamilton  County  ads.  Buck,  99  111.  507 223 

Hamilton  v.  Hamilton,  89  111.  349 655 

Harding  ads.  Sheldon,  44  111.  68 44 

Harper  ads.  Commissioners,  38  111.  103 384 

Harris  ads.  Hoare,  11  111.  24 549 

Harrison  ads.  Timm,  109  111.  593 626 

Havens  ads.  Canal  Trustees,  11  111.  557 672 

Harzfeld  v.  Converse,  105  111.  534 19 

Heacock  v.  Lubuke,  107  111.  396 250 

Heinrich  v.  Simpson,  66  111.  58 655 

Hesing  ads.  City  of  Chicago,  83  111.  204 29 

Hess  v.  Voss,  52  111.  472 391 

Hicks  ads.  Wells,  27  111.  345 148 

Hitchcock  ads.  Cowdrey,  103  111.  272   234 

Hoare  v.  Harris,  11  111.  24 549 

Hogan  v.  Hogan,  89  111.  427 655 

Hopps  v.  The  People,  31  111.  385  643 

Horner  v.  Zimmerman,  45  111 .  14 553 

Horney  ads.  Buchenau,  12  111.  338 552 

Howe  ads.  Olney,  89  111.  556 535 

Howland  v.  City  of  Chicago,  108  111.  496 601 

Hurlbut  ads.  Oakley,  100  111.  204 340 

Hyslop  v.  Finch,  99  111.  171 147,  384 

I 

Illinois  Central  E.  E.  Co.  v.  Welch,  52  111.  183 130 

J 

Jackson  ads.  Baird,  98  111.  78 477 

Jacksonville  ads.  Kettering,  50  111.  39 516 

Jacksonville  ads.  Toledo,  Wabash  and  Western  E.  E.  Co.  77  111.  39 310 

Jayne  v.  Gregg,  42  111.  416 400 

Jefferson  County  ads.  Perry  County,  94  111.  218 409 

Johnson  ads.  Simmons,  47  111.  350 235 

Johnson  ads.  Potwin,  108  111.  70 509 


792  TABLE  OF  CASES  CITED. 


PAGE. 

Johnson  ads.  The  People,  100  111.  537 197 

Johnson  v.  The  People,  83  111.  131 509 

Jones  ads.  Elder,  85  111.  384 549 

Jordan  v.  Davis,  108  111".  336 496 

K 

Kendall,  Town  of,  ads.  Town  of  Fox,  97  111.  76 527 

Kershaw  v.  Kershaw,  102  111.  307 14 

Kettering  v.  Jacksonville,  50  111.  39 516 

King  ads.  Ling,  91  111.  571 19 

Klokke  ads.  The  People,  92  111.  134 197 

Knox  v.  Light,  12  111.  86 492 

Kolbenson  ads.  Lawson,  61  111.  405 516 

Konepel  ads.  McConnel,  46  111.  519 399 

Lake,  Town  of,  ads.  Chicago,  Kock  Island  and  Pac.  E.  E.  Co.  71  111.  333.  244 

Lane  v.  Dorman,  3  Scam.  238 307 

Lawson  v.  Kolbenson,  61  111.  405 516 

Leckie  ads.  Brown,  43  111.  497 486 

Lehmer  v.  The  People,  80  111.  601 520 

Light  ads.  Knox,  12  111.  86 492 

Lilly  v.  "Wagner,  27  111.  395 288 

Lindsey  v.  Lindsey,  50  111.  79 , 292 

Ling  v.  King,  91  111.  571 19 

Lloyd  ads.  Bissell,  100  111.  214 340 

Loewenthal  ads.  The  People,  93  111.  191   509 

Logg  v.  The  People,  92  111.  598 178 

Long  ads.  Cowgill,  15  111.  202 527 

Lounsbury  ads.  Firemen's  Benevolent  Association,  21  111.  511 509 

Lubuke  ads.  Heacock,  107  111.  396 250 

Lynch  v.  Eotan,  39  111.  15 300 

Lyon  ads.  Clarke,  45  111.  391 399 

Lyon  v.  The  People,  68  111.  271 578 

M 

Madison  County  E.  E.  Co.  ads.  Gillham,  49  111.  484 618 

Magill  ads.  Shinkle,  58  111.  422 381 

Mansfield  ads.  Alwood,  59  111.  496 391 

Marsh  v.  Astoria  Lodge,  27  111.  421 516 

Marsh  ads.  Newland,  19  111.  376 400 

Marshall  ads.  The  People,  1  Gilm.  672 '. 307 

Mason  v.  Thomas,  24  111.  285 552 

Mason  v.  Wait,  4  Scam.  127 307 

Massey  v.  Bank,  104  111.  327 390 

Mathison  v.  Wilson,  87  111.  51 492 


TABLE  OF  CASES  CITED.  793 


PAGE. 

Maxcy  v.  Clabaugh,  1  Gilm.  26 197 

May  v.  The  People,  60  111.  119 645 

McAllen  ads.  Bowles,  16  111.  30 549 

McCormel  ads.  Ayres,  2  Scam.  307 655 

McConnel  v.  Konepel,  46  111.  519 399 

McCowan  ads.  Conwell,  81  111.  285 610 

McElwee  v.  The  People,  77  111.  494 248 

McGoon  ads.  Crain,  86  111.  431 492 

Mclntyre  v.  The  People,  38  111.  518 178 

McLogan  v.  Brown,  11  111.  519 552 

Meacham  v.  Winstanly,  77  111.  269 400 

Meeker  v.  Meeker,  75  111.  266 292 

Meeker  ads.  Thayer,  86  111.  470 492 

Merchants'  Savings,  Loan  and  Trust  Co.  ads.  Wood  &  Co.  41  111.  267.  .  484 

Metropolitan  City  Ry.  Co.  ads.  Chicago  West  Div.  Ry.  Co.  87  111.  322 .  .  633 

Milholland  ads.  Mitchell,  106  111.  175 178 

Miller  ads.  Richards,  62  111.  417 436 

Miller  v.  The  People,  39  111.  457   645 

Miner  ads.  Carr,  92  111.  604.  „ 493 

Missouri  Furnace  Co.  v.  Abend,  107  111.  44 134 

Mitchell  v.  Deeds,  49  111.  416 516 

Mitchell  v.  Milholland,  106  111.  175 178 

Monroe  County  ads.  Burke,  77  111.  610 597 

Montgomery  v.  Wayne,  14  111.  373 609 

Moore  v.  School  Trustees,  19  111.  83 549 

Moore  v.  The  People,  106  111.  376 511 

Moras  ads.  Pickerel,  97  111.  220 292 

Mueller  ads.  Teutonia  Life  Ins.  Co.  77  111.  22 108 

Mulvey  v.  Gibbons,  87  111.  367 250,  552 

Murphy  ads.  Cooke,  70  111.  96 ... . 188 

Murphy  v.  Williamson,  85  111.  152 655 

Neal  v.  Blanchard,  32  111.  503 455 

Neifing  v.  Pontiac,  56  111.  172 509 

Newberry's  Estate  ads.  The  People,  87  111.  41 516 

Newell  ads.  Trish,  62  111.  196 292 

Newland  v.  Marsh,  19  111.  376 400 

New  England  Fire  and  Marine  Ins.  Co.  v.  Wetmore,  32  111.  221 29 

Niagara  Fire  Ins.  Co.  v.  Scammon,  100  111.  644 162 

O 

Oakley  v.  Hurlbut,  100  111.  204 340 

O'Leary  v.  Cook  County,  28  111.  534. 509 

Olney  v.  Howe,  89  111.  556 535 

Osborn  v.  The  People,  103  111.  224 516 


794  TABLE  OF  CASES  CITED. 


P  PAGE. 

Paige  ads.  Tucker,  69  111.  179 347 

Parker  v.  Fisher,  39  111.  164 29 

Parker  ads.  Gage,  103  111.  528 520 

Pensonneau  v.  Bleakley,  14  111.  15 477 

People  ads.  Andrews,  84  111.  28 520 

ads.  Bedee,  73  111.  320 .' 248 

ads.  Board  of  Supervisors,  25  111.  181 509 

ads.  Chase,  40  111.  353 643 

■  ads.  Chicago  City  Ky.  Co.  73  111.  547 633 

ads.  Chicago  and  Northwestern  Ky.  Co.  83  111.  467 520 

ads.  Connaghan,  88  111.  460 645 

ads.  Fairfield,  94  111.  253 527 

ads.  Field,  2  Scam.  79 307 

ads.  Fitzpatrick,  98  111.  270 643 

ads.  Freeland,  16  111.  380 572 

ads.  Happs,  31  111.  385 643 

ads.  Johnson,  83  111.  431 509 

■  ads.  Lehmer,  80  111.  601 520 

ads.  Logg,  92  111.  598 178 

.  ads.  Lyon,  68  111.  291 578 

ads.  May,  60  111.  119 645 

ads.  McElwee,  77  111.  494 248 

ads.  Mclntyre,  38  111.  514 178 

ads.  Miller,  39  111.  457 645 

ads.  Moore,  106  111.  376 511 

ads.  Osborn,  103  111.  224 516 

ads.  Prout,  83  111.  154 520 

ads.  Bafferty,  66  111.  124 178 

ads.  Thatcher,  79  111.  605 525 

ads.  Trumbo,  75  111.  562 516 

ads.  Webster,  98  111.  343 525 

ads.  Wilson,  94  111.  299 577 

ads.  Wright,  101  111.  136 503 

v.  Brislin,  80  111.  423 509,  520 

v.  Chicago  and  Alton  B.  B.  Co.  55  111.  95 197 

v.  City  of  Elgin,  66  111.  507 197 

.  v.  Dulaney,  96  111.  503 197 

v.  Johnson,  100  111.  537 197 

v.  Klokke,  92  111.  134 197 

v.  Lcewenthal,  93  111.  191 509 

v.  Marshall,  1  Gilm.  672 307 

v.  Newberrry's  Estate,  87  111.  41 516 

v.  Beynolds,  5  Gilm.  1 307,  511 

v.  Salomon,  51  111.  49 307,  511 

v.  Springer,  106  111.  542 525 


TABLE  OF  CASES  CITED.  795 


PAGE. 

People  v.  Wright,  70  111.  388 596 

Perry  County  v.  Jefferson  County,  94  111.  218 409 

Phelps  v.  Phelps,  72  111.  545 234 

Pickerel  v.  Morss,  97  111.  220 292 

Pigg  v.  Carroll,  89  111.  205 14 

Pinckney  ads.  American  Express  Co.  29  111.  392 346 

Piper  v.  Connelly,  108  111.  646 672 

Pittsburg,  Cincinnati  and  St.  Louis  K.  E.  Co.  ads.  Baber,  93  111.  342. .  .  30 

Pontiac  ads.  Neifing,  56  111.  172 509 

Potwin  v.  Johnson,  108  111.  70 509 

Prescott  v.  Chicago,  60  111.  121 509 

President  and  Trustees  v.  Thompson,  20  111.  197 516 

President  and  Trustees  of  Minonk  ads.  Tisdale,  46  111.  9 516 

Prout  v.  The  People,  83  111.  151 520 

R 

Eafferty  v.  The  People,  66  111.  124 178 

Eeeves  ads.  Gebhardt,  75  111.  307 672 

Eeidersdorf  ads.  Schlump,  28  111.  68 248 

Eeynolds  ads.  The  People,'5  Gilm.  1 307,  511 

Eichards  v.  Miller,  62  111.  417 436 

Eobinson  v.  Ferguson,  78  111.  539 350 

Eockwell  v.  Baldwin,  53  111.  19 672 

Eoe  v.  Taylor,  45  111.  485 175 

Eogers  ads.  Frizell,  82  111.  109 148 

Eotan  ads.  Lynch,  39  111.  15 300 

Eumsey  ads.  Chicago,  87  111.  351 672 

Eussell  ads.  Stow,  36  111.  18 492 

Eutherford  v.  Morris,  77  111.  397 175 

S 

Salomon  ads.  The  People,  51  111.  49 307,  511 

Sanford  ads.  Gormley,  52  111.  158 618 

Scammon  ads.  Niagara  Fire  Ins.  Co.  100  111.  644 162 

Schlump  v.  Eeidersdorf,  28  111.  68 248 

Schoeneman  ads.  Edwards,  104  111.  278 655 

School  Directors  ads.  Alderman,  91  111.  179 516 

School  Directors  ads.  Moore,  19  111.  83 549 

School  Directors  ads.  Trustees  of  Schools,  88  111.  100 146 

Schuyler  ads.  Bruce,  4  Gilm.  221 307 

Seely  v,  Wells,  53  111.  120 296 

Sheldon  v.  Harding,  44  111.  68 44 

Shinkle  v.  Magill,  58  111.  422 381 

Simmons  v.  Johnson,  47  111.  350 235 

Simpson  ads.  Heinrich,  66  111.  58 655 


796  TABLE  OF  CASES  CITED. 


PAGE. 

Small  ads.  Camp,  44  111.  37 108 

Smith  v.  Brittenham,  98  111.  188 552 

Smith  v.  Chicago  and  Western  Indiana  E.  R.  Co.  105  111.  511 244 

Smith  v.  West,  103  111.  332 14 

Springer  ads.  The  People,  106  111.  542 525 

Stark  v.  Brown,  101  111.  395 285 

Stowe  v.  Flagg,  72  111.  397 517 

Stow  v.  Russell,  36  111.  18 492 

Strawn  v.  Strawn,  53  111.  263 235 

T 

Taylor  ads.  Bertrand,  87  111.  235 250 

Taylor  ads.  Roe,  45  111.  485 175 

Taylor  v.  Taylor,  4  Gilm.  303 591 

Telford  v.  Boggs,  63  111.  498 235 

Terry  v.  Trustees,  etc.,  70  111.  236 655 

Teutonia  Life  Ins.  Co.  v.  Mueller,  77  111.  22 108 

Thatcher  v.  The  People,  79  111.  605 525 

Thayer  v.  Meeker,  86  111.  470 492 

Third  National  Bank  ads.  Culver,  64  111.  528 346 

Thomas  ads.  Mason,  24  111.  285 552 

Thompson  v.  Follansbee,  55  111.  427 224 

Thompson  ads.  President  and  Trustees,  20  111.  197 516 

Timm  v.  Harrison,  109  111.  593 626 

Tisdale  v.  President  and  Trustees  of  Minonk,  46  111.  9 516 

Toledo,  Wabash  and  Western  R.  R.  Co.  v.  Jacksonville,  77  111.  39 310 

Trish  v.  Newell,  62  111.  196 292 

Trumbo  v.  The  People,  75  111.  562 516 

Trustees,  etc.,  ads.  Terry,  70  111.  236 655 

Trustees  of  Schools  ads.  East  St.  Louis,  102  111.  489 601 

Trustees  of  Schools  v.  School  Directors,  88  111.  100 146 

Tucker  v.  Paige,  69  111.  179 347 

Tugboat  "Dorr"  v.  Waldron,  62  111.  221 108 

Turpin  v.  Baltimore,  Ohio  and  Chicago  R.  R.  Co.    105  111.  11 417 

IT 

Umlauf  v.  Umlauf,  103  111.  651 30 

Updike  v.  Wright,  81  111.  49 510,  521 

V 

Van  Court  ads.  Dawley,  21  111.  460 400 

VanPelt  v.  Dunford,  58  111.  145 249 

Ventres  v.  Cobb,  105  111.  33 493 

Virden,  City  of,  v.  Allan,  107  111.  505 509 

Voss  ads.  Hess,  52  111.  472 391 


TABLE  OF  CASES  CITED.  797 


"W  PAGE. 

Wadhams  v.  Gay,  73  111.  415 360,  553 

Waggoner  ads.  Lilly,  27  111.  395 288 

Wait  ads.  Mason,  4  Scam.  127 307 

Waldron  ads.  Tugboat  "Dorr,"  62  111.  221 108 

Walker  v.  Welch,  14  111.  277 346 

Ward  v.  Farwell,  97  111.  593 251 

Waterman  v.  Clark,  76  111.  428 57 

Watt  ads.  Bride,  23  111.  512 400 

Wayne  ads.  Montgomery,  14  111.  373 609 

Webber  v.  Curtiss,  104  111.  309 351 

Webster  v.  The  People,  98  111.  343 525 

Wehrung  ads.  St.  Louis,  46  111.  392 601 

Welch  ads.  Illinois  Central  E.  E.  Co.  52  111.  183 130 

Welch  ads.  Walker,  14  111.  277 346 

Wells  v.  Hicks,  27  111.  345 148 

Wells  ads.  Seely,  53  111.  120 296 

West  ads.  Smith,  103  111.  332 14 

Wetmore  ads.  New  England  Fire  and  Marine  Ins.  Co.  32  111.  221 29 

White  ads.  Chandler,  84  111'.  435 477 

Whitman  v.  Fisher,  74  111.  147 552 

Whipple  ads.  Chicago  and  Eock  Island  E.  E.  Co.  22  111.  105 384 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  102  111.  530 601 

Willemin  v.  Dunn,  93  111.  511 288 

Williams  v.  Brown,  14  111.  200 44 

Williamson  ads.  Murphy,  85  111.  152 655 

Wilson  ads.  Mathison,  87  111.  51 492 

Wilson  v.  The  People,  94  111.  299 577 

Winstanly  ads.  Meacham,  77  111.  269 400 

Wise  ads.  Cartwright,  14  111.  417 591 

Wolf  v.  Dietzsch,  75  111.  205 552 

Wood  ads.  Anderson,  80  111.  16 149 

Wood  &  Co.  v.  Merchants'  Savings,  Loan  and  Trust  Co.  41  111.  207 484 

Woodworth  ads.  Fergus,  44  111.  374 552 

Wormly  v.  Wormly,  98  111.  544 655 

Wright  v.  The  People,  101  111.  136 503 

Wright  ads.  The  People,  70  111.  388 596 

Wright  ads.  Updike,  81  111.  49 510,  521 

Z 

Zimmerman  ads.  Horner,  45  111.  14 553 


1L  £00$.    03V.  (o899 


